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BxTus  36  {Adopted  October  ISthf  1875).— When  it  shall  he  discoveied,  or  whea 
ohjection  shall  he  made,  after  a  cause  has  heen  suhmitted,  that  the  transcript 
is  not  legally  certified,  or  that  the  clerk  has  not  affixed  his  seal  thereto,  the 
4ippeal  will  not  he  dismissed  for  sach  reason,  unless  the  appellant  shall  fail 
to  remedy  the  defect  within  such  reasonable  time  as  the  court  may  fix, 
according  to  2  G.  &  H.  278,  sec.  681,  of  which  time  he  shall  haye  notice 
from  the  clerk  of  this  court 
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Petty  et  al,  v.  Myebs,  Tbeabubeb^  et  ax. 

CSoBBixTunoNAii  Law. — LegisUOioe  Power. — Apprcpriation  of  Aid,  by  (huntief 
aand  Townships  to  Oonttruction  of  Bailroadi. — ^The  statute  authorizing  aid  to 
the  oonstructioii  of  railroads  by  counties  and  townships  taking  stock  in,  and 
making  donations  to,  railroad  companies  (3  Ind.  Stat.  389)  is  constitu- 
tional. BiDDLE,  J.,  dissented,  on  the  grounds,  1.  That  the  taking  effect  of 
the  law  is  made  to  depend  on  a  majority  of  the  local  vote  of  a  county  or 
township ;  2.  That  the  act  is  local  and  special ;  3.  That  the  act  takes  the 
private  property  of  the  citizen  against  his  consent,  without  the  consent  of 
Ids  representative,  and  without  compensation ;  4.  That  the  tax  authorized 
by  the  act  is  not  equal  and  uniform ;  5.  That  the  State  can  not  tax  partic- 
ular localitiee  to  build  a  railroad  owned  as  private  property. 

Appbopbiation  of  Aid  to  Constbuction  of  Raixboad.— J^t^ton  for. — 
Order  of  Boaard  of  CommmioTiera  for  Vote  on. —  Where  Expended, — Mode  of 
Need  not  he  Stated. — Qmstruetion  of  Baalroad. — Tax. — ^Upon  Ihe  petition  of 
freeholders  of  a  township  to  the  board  of  county  commissioners,  setting 
forth  that  a  certain  railroad  company  was  duly  organized,  that  the  line  of 
the  railroad  of  the  company  ran  through  the  township,  and  the  construe- 
don  of  the  railroad  would  be  of  great  benefit  to  the  township,  and  pray- 
ing an  appropriation  of  a  certain  sum  of  money,  not  exceeding  two  per 
cent,  of  the  taxable  property  of  the  township,  to  aid  in  the  construction  of 
the  railroad,  the  said  board  ordered  an  election  for  the  purpose  of  takinir 
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the  votes  of  the  legal  voters  of  the  township  upon  the  suhject  of  appropri- 
ating said  sum  by  said  township  to  aid  in  the  construction  of  said  railroad ; 
and,  upon  the  election,  so  ordered,  resulting  in  favor  of  the  appropriation, 
the  board,  at  the  session  at  which  it  determined  the  amount  to  be  charged 
for  county  purposes  for  the  year  1873,  ordered  that  a  tax  be  levied,  of  a  cer- 
tain per  cent.,  to  be  collected  on  all  the  taxable  property  of  the  township, 
in  all  respects  as  other  taxes  are  collected  for  state  and  county  purposes. 

JSeld,  that  the  intention  being  manifest  to  raise  the  money  before  the  sub- 
scription or  donation  should  be  made,  the  action  of  the  board  was  not  in 
violation  of  sec.  6,  article  10,  of  the  constitution,  prohibiting  subscriptions 
unless  the  same  be  paid  for  at  the  time. 

Hddy  also,  that  it  sufficiently  appeared  by  the  petition  that  the  aid  was  to  be 
given  for  the  construction  of  the  railroad  in  that  township.  Qy^sry, 
whether  money  given  by  a  township  in  aid  of  the  construction  of  a  rail- 
road must  be  expended  upon  that  part  of  the  road  lying  in  that  township. 

Hdd,  also,  that,  although  the  road  was  already  constructed  through  the 
township  and  the  cars  were  running  thereon,  if  the  road  was  not  thoroughly 
ballasted,  and  it  did  not  appear  that  the  full  amount  of  aid  proposed  was 
not  required  to  complete  the  road  through  the  township,  the  question  was 
not  raised  whether  or  not  the  aid  was  authorized  for  the  construction  of 
the  road  in  the  township. 

JSddy  also,  that  the  prayer  of  the  petition  was  in  conformity  with  the  statute 
requiring  the  vote  '*  to  be  taken  upon  the  subject  of  appropriating  money 
by  such  county  or  by  such  township  for  the  purpose  of  aiding  in  the  con- 
struction of  such  railroad  as  prayed  for  in  said  petition ;"  and  that 
the  mode  of  the  appropriation  of  the  money,  by  subscription  or  by  dona- 
tion, need  not  be  specified  in  the  petition  or  the  order  of  the  board,  or  be 
submitted  to  the  vote. 

Held,  also,  that  the  intention  was  sufficiently  expressed  to  levy  the  tax  for  the 
year  1873. 

fiAitE. — Payment  ofAmouiU  of  Tax  to  Company  After  it  has  been  Enjoined, — ^Where 
the  collection  of  a  tax  levied  in  a  township  in  aid  of  the  construction  of  a 
railroad  had  been  enjoined,  some  of  the  persons  taxed  having  voluntarily 
paid  to  the  railroad  company  the  amount  assessed  against  them,  and  taken 
from  the  company  stipulations  that  they  should  be  released  from  an  equal 
amount  that  might  thereafter  be  levied  against  them ; 

Mddy  that  a  tax  thereafter  levied  upon  new  proceedings  was  not  thereby 
vitiated  as  against  persons  who  did  not  so  pay  to  the  company ;  and  that 
the  company  had  no  legal  right  to  the  mone^  thus  paid,  as  the  stock  had 
not  been  subscribed  for  or  the  donation  made. 

From  the  Miami  Circuit  Court. 

H.  J.  Shirk  and  /.  Mitchell,  for  appellants. 
J.  S.  Collins  and  N.  0.  Boas,  for  appellees. 

WoRDEN,  J. — ^On  July  9th,  1872,  a  petition  signed  by  over 
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twenty-five  freeholders  of  the  township  of  Richland^  in  the 
<;ounty  of  Miami^  was  filed  with  the  board  of  commissioners 
of  that  county,  setting  forth  that  the  Detroit,  Eel  River,  and 
Illinois  Railroad  Company  was  a  duly  organized  company 
tinder  the  laws  of  this  State,  and  that  the  line  of  the  railroad 
of  said  company  ran  through  that  township,  and  that  the  con- 
struction thereof  would  be  of  great  benefit  to  that  township, 
praying  that  the  township  might  make  an  appropriation  of  the 
sum  of  ten  thousand  five  hundred  dollars  to  aid  in  the 
construction  thereof,  said  amount  not  exceeding  two  per  centum 
upon  the  amount  of  taxable  property  of  said  township,  as 
shown  on  the  tax  duplicate,  etc.,  and  praying  that  the  board 
take  the  necessary  steps  for  that  purpose,  etc. 

The  board  thereupon,  having  taken  the  petition  under 
advisement,  ordered  an  election,  "  for  the  purpose  of  taking 
the  votes  of  the  legal  voters  of  the  said  township  upon  the 
subject  of  appropriating  ten  thousand  five  hundred  dollars 
of  money  by  said  township,^'  to  aid  the  said  railroad  com- 
pany in  the  construction  of  the  railroad  of  the  company  as 
prayed  for  in  the  petition. 

The  election  was  accordingly  held,  due  notice  thereof  hav- 
ing been  given,  and  resulted  in  a  majority  of  fifty  in  fiivor  of 
the  appropriation. 

The  board  of  commissioners,  on  June  11th,  1873,  made  an 
order,  which,  after  reciting  the  previous  proceedings  in  that 
behalf,  is  as  follows : 

''  It  is  therefore  ordered  that  a  tax  of  seventy  one  hundredths 
of  one  per  cent,  be  and  the  same  is  hereby  levied  and  ordered 
to  be  collected  upon  all  the  real  and  personal  property  in  said 
township  of  Richland  liable  to  taxation  for  state  and  county 
purposes,  and  that  said  tax  shall  be  collected  in  all  respects  as 
other  taxes  are  collected  for  state  and  county  purposes." 

The  tax  wsa  accordingly  placed  upon  the  tax  duplicate  of 
the  county  for  the  year  1873,  by  the  auditor  of  the  county, 
for  collection. 

This  action  was  brought  by  the  appellants,  who  were  tax- 
payers of  Richland  township,  against  the  auditor  and  treasurer 
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of  the  counly  and  the  railroad  company^  to  enjoin  the  coUec* 
tion  of  the  tax.  The  railroad  company  filed  an  answer  to  tho 
complaint,  to  which  the  plaintiff  demurred  for  want  of  suffi- 
cient facts,  but  the  demurrer  was  overruled,  and  the  plaintiff 
excepted.  The  plaintiffs  declining  to  reply  or  plead  further^ 
final  judgment  was  rendered  for  the  defendante. 

The  pleadings  in  the  cause  are  lengthy,  and  need  not  be  set 
out  in  order  to  an  understanding  of  the  questions  involved*^ 
It  is  objected,  first,  that  the  statute  authorizing  aid  to  railroads 
by  donations  and  taking  stock  by  counties  and  townships,  etc., 
(3  Ind.  Stat.  389)  is  unconstitutional  and  void.      The  consti- 
tutionality of  this  statute  was  so  fully  considered  by  this  court 
in  the  case  of  Uie  Lafayette,  Muncie,  and  Bhomingtcm  R.  R^ 
Ob.  V.  Geiger,  34  Ind.  185,  followed  by  that  of  John  v.  The 
Cincinnati,  Richmond,  and  Fort  Wayns  R.  R.  Co.,  35  Ind. 
539,  and  some  subsequent  cases,  that  the  question  can  not  be 
considered  an  open  one  in  this  State.     We  shall  not,  therefore^ 
enter  upon  a  re-examination  of  the  question.     We  may 
observe,  however,  that  since  the  cases  in  34  and  35  Ind.  were 
decided,  the  question  has  been  again  before  the  Supreme 
Court  of  Iowa,  and  their  former  ruling  sustaining  such  legis- 
lation, in  the  case  of  Stewart  v.  The  Board  of  Supervisors  of 
Polk  Co.,  30  Iowa,  9,  followed.  Jordan  v.  Hayn£,  36  Iowa,  9» 
Since  that  time,  also,  the  question  has  been  elaborately  consid- 
ered by  the  Supreme  Court  of  Kansas,  and  the  constitutionality 
of  similar  legislation  upheld.     Leavenworth  Qmnty  v.  Miller, 
7  Kan.  479.     Like  decisions  have  also  been  since  made  by  the 
Supreme  Court  of  the  United  States.     Railroad  Company  v.. 
County  of  Otoe,  16  Wal.  667 ;  OlooU  v.   The  Superviaors,  16 
Wal.  678;  Taumahip  of  Pine  Qrovev.  TalcoU,  19  Wal.  666. 

In  the  case  of  John  v.  The  dndnnaJti,  Richmond,  and  Fort 
Wayne  R.  R.  Co.,  supra,  this  court  stated  briefly  the  ground 
on  which  it  was  supposed  that  the  legislation  must  be 
upheld.  For  the  purpose  of  showing  a  similarity  of  views 
entertained  by  the  Supreme  Court  of  the  United  States,  as 
well  as  that  the  question  should  be  regarded  as  settled,  we 
make  the  following  extract  &om  the  opinion  of  the  court  in 
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ihe  case  of  Bailroad  Company  v.  Gouniy  of  Otce,  supra :  "  No 
one/*  says  the  court,  "  questions  that  the  establishment  and 
maintenance  of  highways,  and  the  opening  &cilities  for  access 
to  markets,  are  within  the  province  of  every  state  legislature 
upon  which  has  been  conferred  general  legislative  power. 
These  things  are  necessarily  done  by  law.  The  state  may 
^establish  highways  or  avenues  to  markets  by  its  own  direct 
action,  or  it  may  empower  or  direct  one  of  its  municipal 
divisions  to  establish  them,  or  to  assist  in  their  construction. 
Indeed,  it  has  been  by  such  action  that  most  of  the  highways 
•of  the  country  have  come  into  existence.  They  owe  their 
being  either  to  some  general  enactment  of  a  state  legislature 
or  to  some  law  that  authorized  a  municipal  division  of  the  state 
to  construct  and  maintain  them  at  its  own  expense.  They  are 
the  creatures  of  law,  whether  they  are  common  county  or 
township  roads,  or  turnpikes,  or  canals,  or  railways.  And 
that  authority  given  to  a  municipal  corporation  to  aid  in  the 
^construction  of  a  turnpike,  canal,  or  railroad  is  a  legitimate 
exercise  of  legislative  power,  unless  the  power  be  expressly 
denied,  is  not  only  plain  in  reason,  but  it  is  established  by  a 
number  and  weight  of  authorities  beyond  what  can  be  adduced 
in  support  of  almost  any  other  legal  proposition.  The  high- 
est courts  of  the  states  have  affirmed  it  in  nearly  a  hundred 
decisions,  and  this  court  has  asserted  the  same  doctrine  nearly 
a  score  of  times.     It  is  no  longer  open  to  debate.'* 

The  provision  of  sec.  6  of  the  tenth  article  of  the  constitu- 
tion, that  ''no  county  shall  subscribe  for  stock  in  any  incor- 
porated company,  unless  the  same  be  paid  for  at  the  time  of  such 
subscription,**  if  held  applicable  to  townships,  has  not  been 
violated  in  this  instance,  as  here  it  was  intended  to  raise  the 
money  before  the  subscription  or  donation  should  be  made. 

The  second  objection  to  the  tax  is,  that  it  does  not  appear, 
from  the  petition  and  proceedings,  that  the  aid  was  asked,  or 
was  to  be  given,  for  the  construction  of  the  road  in  that  (Rich- 
land) township.  It  does  appear,  however,  that  the  road  was 
to  run  through  that  township,  and  the  aid  was  to  be  given  for 
.its  construction.     As  at  present  advised,  we  are  not  inclined 
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to  the  opinion  that  when  aid  is  given  by  a  county  or  townshijK 
for  the  construction  of  a  railroad  running  through  the  same^ 
the  money  must  necessarily  be  expended  upon  that  part  of  the 
road  lying  in  the  county  or  township.  But  this  point  need 
not  be,  and  is  not,  decided.  If  the  money  must  be  applied  in 
the  county  or  township,  and  if,  in  this  case,  after  the  township 
shall  have  made  her  subscription  or  donation,  the  company 
shall  attempt  to  apply  the  money  elsewhere,  she  can  be 
enjoined  from  so  doing  and  compelled  to  make  a  proper  appli- 
cation.    There  is  no  force  in  this  objection. 

It  is  objected,  in  the  third  place,  that  as  the  ^'  road  was 
already  constructed  through  Richland  township,  and  the  cars 
running  thereon,  the  law  does  not  authorize  aid  to  be  voted  it 
by  the  township.'^  Here,  again,  we  need  not  determine 
whether,  if  the  road  had  been  entirely  completed  through  the 
township,  the  aid  could  have  been  voted.  It  appears  from 
the  pleadings  that  while  the  road  was  so  &r  constructed  as  to 
enable  the  company  to  run  trains  regularly  across  the  town- 
ship, it  was  not  thoroughly  ballasted,  and  has  been  needing 
and  receiving  ballasting  since.  For  aught  that  appears,  it  may 
have  required  the  fiill  amount  of  aid  proposed  to  be  furnished 
by  the  township  to  fully  complete  the  road  through  that  town- 
ship.    This  objection  is  without  foundation. 

It  is  objected,  fourthly,  that  "  the  levy  of  the  tax  is  void 
because  the  petition  does  not  specify  whether  the  aid  shall  be 
by  a  subscription  to  the  capital  stock,  or  by  a  donation.^'  The 
petition  in  this  respect  is  in  conformity  with  the  statute.  By 
the  statute,  the  vote  is  '^  to  be  taken  upon  the  subject  of  appro-* 
priating  money,  by  such  county  or  by  such  township,  for  tho 
purpose  of  aiding  in  the  construction  of  such  railroad,  as 
prayed  for  in  said  petition.^'  By  the  terms  of  the  statute,  it  is 
not  required  that  the  mode  of  making  the  appropriation, 
whether  by  subscription  or  donation,  shall  be  submitted  to 
vote.  The  mode  is  to  be  determined  upon  afterward.  Some 
members  of  the  court  are  of  the  opinion  that  if  the  question 
of  appropriation,  and  also  the  mode  of  making  it,  had  been 
submitted  to  vote,  and  the  tax  levied  in  pursuance  of  it,  the 
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proceediogs  would  ha^e  been  valid.  But  all  are  agreed  that 
the  proceedings  in  this  case  were  in  accordance  with  the  stat- 
ute and  valid.  See  The  States  ex  rel.  Scobeyj  v.  Wheadoriy  39 
Ind.  520. 

We  proceed  to  the  fifth  objection,  which  is,  that  ^^  the  levy 
of  the  tax  is  void,  because  the  order  of  the  board  of  commis- 
sioners does  not  specify  for  what  year  it  is  made,  and  further, 
does  not  specify  the  purpose  to  which  the  tax  is  to  be  applied." 
This  objection  is  without  foundation.  The  order  of  the  board, 
which  has  been  heretofore  set  out  in  this  opinion,  is  preceded 
by  a  recital  of  the  previous  proceedings,  and,  although  it  does 
not,  in  terms,  specify  the  object  and  purpose  of  the  tax  thus 
ordered  to  be  levied  and  collected,  there  can  be  no  mistake  or 
misapprehension  as  to  the  purpose.  It  was  not  necessary  in 
that  order  to  specify  whether  the  aid  should  be  by  way  of 
subscription  or  donation.  When  the  money  is  raised  and 
ready  to  be  applied,  it  will  be  time  to  determine  that  ques- 
tion. As  the  levy  was  ordered  at  the  session  of  the  board 
when  they  determined  the  amount  to  be  charged  for  county 
purposes  for  the  year  1873,  and  as  it  was  ordered  that  the  tax 
be  collected  in  all  respects  as  other  taxes  are  collected  for  state 
and  county  purposes,  we  think  it  was  intended  that  this  tax 
should  be  levied  and  collected  for  that  year. 

This  brings  us  to  the  sixth  and  last  objection  made  to  the 
tax.  There  had  been  a  previous  tax  assessed  in  that  town- 
ship on  a  vote  taken  to  furnish  aid  to  the  same  railroad  com- 
pany, the  collection  of  which  had  been  enjoined  by  the  judg- 
ment of  the  proper  court,  the  judgment  remaining  in  force. 
But  some  of  the  persons  thus  previously  assessed  had  volun- 
tarily paid  the  amount  assessed  against  them,  although  the 
collection  had  been  enjoined,  to  the  railroad  company,  and  had 
taken  from  the  company  stipulations  that  the  parties  thus  pay- 
ing should  be  released  from  the  payment  of  an  equal  amount 
that  might  thereafter  be  levied  against  them  respectively,  to 
aid  in  the  construction  of  the  road.  This,  it  is  claimed, 
vitiates  the  entire  tax.  We  are,  however,  of  a  diflferent 
opinion.     The  railroad  company  had  no  legal  right  to  the 


S  SUPREME  COURT  OF  INDIANA. 

Petty  et  al,  v.  Mjers,  Treasurer,  ei  aL 

money  or  control  over  it^  the  stock  not  being  subscribed  fi>r^ 
nor  the  money  paid  to  them  by  way  of  donation.  The  Board  of 
Oomm'rs  of  Crawford  Go,  v.  The  Louisville,  etc,  R.  W.  Co.,  39 
Ind.  192 ;  Sankey  v.  The  Terre  HauU,  etc.,  B.  B.  Co.,  42  Ind.  402, 
Perhaps  sach  payments  and  stipulations  between  the  railroad 
company  and  the  tax-payers  would  not  have  the  effect  of 
releasing  the  latter  from  the  payment  of  the  full  amount  of 
taxes  that  might  be  subsequently  assessed  against  them  for  aid 
to  the  same  railroad.  If  they  would  not,  then  it  is  clear  that 
such  payments  on  the  one  hand,  and  stipulations  on  the  other, 
cannot  vitiate  the  tax.  But  the  question  here  is  not  whether 
the  parties  who  thus  paid  on  the  former  assessment  can  be 
released  to  the  extent  of  the  payments  thus  made.  There  is 
nothing  to  show  but  that  the  stipulations  of  the  railroad  com- 
pany can  and  will  be  carried  out.  The  arrangement,  if  carried 
out,  will  work  equality  and  justice,  and  will  wrong  no  one. 
Those  who  thus  paid  will  have  paid  somewhat  in  advance  of 
their  more  unwiUing  neighbors,  and  perhaps  more  than  their 
relative  share  of  the  burthen ;  but  those  who  did  not  pay  were 
not  injured  by,  and  have  no  right  to  complain  o^  this. 

We  have  thus  considered  all  the  questions  made  in  the 
cause,  and  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Beddle,  J. — I  cannot  concur  in  this  opinion.  The  act  is 
unconstitutional. 

1.  The  taking  effect  of  the  law  is  made  to  depend  on  a 
majority  of  the  local  vote  in  the  county  or  township. 

The  constitution  declares,  that  ^'  no  law  shall  be  passed,  the 
taking  effect  of  which  shall  be  made  to  depend  upon  any 
authority,  except  as  provided  in  this  constitution.''  Sec.  25, 
art.  1.  ^ 

There  is  no  authority  provided  in  the  constitution  that  a 
local  majority  shall  give  effect  to  a  law;  but  it  expressly 
declares,  that  "  the  legislative  authority  of  the  State  shall  be 
vested  in  the  General  Assembly,  which  shall  consist  of  a  Sen- 
ate and  a  House  of  Bepresentatives.''    Sec.  1,  art.  4. 
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No  legislative  power,  only  the  elective  power,  is  retained  in 
the  voter.  It  is  granted  to  the  General  Assembly,  the  mem- 
bers of  which  are  elected  for  that  particular  purpose.  They 
take  an  oath  to  support  the  constitution,'  and  are  responsible 
over  to  their  constituencies.  They  are  not  allowed  to  sub- 
serve their  private  interests.  By  the  act  in  question,  the  voter 
exercises  a  legislative  power,  when  he  is  not  elected  for  that 
purpose,  takes  no  oath,  is  not  responsible  to  any  one,  and  is 
not  the  representative  of  any  one  but  himself.  He  votes,  and 
has  the  right  to  vote,  according  to  his  private  interests ;  and 
thus  he  gives  effect  to  a  law  which  taxes  the  minority  of  voters 
against  their  consent,  and  without  the  consent  of  their  repre- 
sentatives. Bights  cannot  be  thus  taken  away,  or  impaired. 
Franchises,  offices,  privileges,  may  be  granted  or  denied  by 
majorities,  but  rights  cannot  be  invaded  by  that  means. 
Favors  may  be  granted,  but  not  by  taking  away  the  rights  of  oth- 
ers. It  is  the  first  and  highest  duty  of  a  government  to  pro- 
tect the  rights  of  minorities.  No  vested  right  must  be  dis- 
turbed by  fancied  notions  of  policy  or  expediency.  It  is  fixed 
by  law.  This  act  is  not  a  law ;  it  is  no  more  than  a  proposi- 
tion to  become  a  law. 

2.    The  act  is  both  local  and  special. 

The  constitution  declares,  that  'Hhe  General  Assembly 
shall  not  pass  local  or  special  laws,  in  any  of  the  following 
enumerated  cases.''  Sec.  22,  art.  4.  And  amongst  which 
enumerated  cases  is  the  following:  ^^For  the  assessment 
and  collection  of  taxes  for  state,  county,  township,  or  road 
purposes.'* 

The  tax  in  question  is  for  road  purposes,  and  directly  against 
the  constitution.  By  this  act  we  have  a  patch-work  of  local 
and  special  laws,  depending  for  their  effect  upon  local  and 
fluctuating  majorities,  instead  of  a  system  of  general  and  uni- 
form laws,  depending  upon  the  authority  of  the  General 
Assembly.  The  act  is  a  dead  letter  until  it  receives  life  from 
a  majority  of  votes.  On  the  fiice  of  it,  a  court  cannot  tell 
when  or  where  it  is  in  force,  or  whether  in  force  at  all.  A 
rule  of  action  which  a  court  cannot  know,  without  first  hav- 
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ing  a  fact  proved,  is  not  a  law."  And  by  this  act  powers  aro 
granted  to  counties  and  townships  which  cannot  be  exercised 
by  the  General  Assembly  itself.  No  one  for  a  moment  will 
contend  that  the  legislature  could  constitutionally  pass  a  local 
and  special  law,  making  the  assessment  and  collection  of  taxes 
ibr  state,  county,  township,  or  road  purposes,  depend  for  its 
taking  effect  upon  a  local  majority  of  a  county  or  township  ; 
yet  this  decision  allows  it  to  be  done  for  the  benefit  of  a  rail- 
road, which  is  held  as  private  property.  If  it  cannot  be  done 
for  a  public  highway,  much  less  can  it  be  done  for  a  private 
railroad.  There  is  no  analogy  between  a  public  highway  and 
a  railroad,  except  that  they  are  both  alike  means  of  passage. 
A  public  highway  is  created  by  law,  and  abolished  by  law* 
The  railroad  to  which  this  aid  is  sought  to  be  given  is  not 
created  by  law.  Simply  the  right  to  build  it  is  granted  by 
law.  It  cannot  be  abolished  by  law,  nor  can  its  abolishment 
be  prevented  by  law.  It  may  roll  away  its  stock,  carry  off 
the  aid  granted  to  it,  take  up  its  rails,  and  abandon  its  way^ 
and  thus  abolish  itself  in  spite  of  law. 

The  easement  in  a  highway  is  in  the  public ;  the  right  of 
way  in  a  railroad  is  private.  All  perspns  have  a  right  to  travel 
on  a  public  highway,  at  all  times  of  the  day  and  night,  without 
payment;  no  person  can  travel  on  a  railroad  at  any  time  with- 
out payment,  and  then  only  at  such  hours  as  the  railroad  com- 
pany pleases  to  go  and  come.  A  highway  is  open  and  free  to  all 
by  law ;  a  railroad  is  operated  by  private  directors,  and  under 
the  control  of  its  owners.  The  property  in  a  railroad  differs 
in  no  respect  from  other  private  property,  except  that  the  law 
has  a  right  to  regulate  its  use  as  a  common  carrier.  That  rail- 
roads are  great  and  noble  enterprises,  is  true ;  but  the  legisla- 
ture has  no  more  constitutional  power  to  give  them  aid  by  a 
special  and  local  act,  dependent  for  its  taking  effect  upon  a  local 
majority,  than  it  has,  in  a  similar  manner,  to  give  like  aid  to  a 
turnpike  road,  or  to  a  line  of  steamboats,  canal  packets,  or 
stage  coaches,  owned  by  private  companies. 

3.  The  act  takes  the  private  property  of  the  citizen  against 
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his  consent^  v^ithout  the  consent  of  his  representative,  and 
without  cx)mpensation. 

The  constitution  declares,  that  '^  no  man's  property  shall  be 
taken  by  law  without  just  compensation,  nor  except  in  case 
of  the  State,  without  such  compensation  first  assessed  and  ten- 
dered." 

In  thid  case,  it  is  absurd  to  say  that  the  floating  speculative 
benefit  to  the  tax-payer,  from  the  contiguity  of  the  railroad,  i» 
^'  such  compensation,"  within  the  meaning  of  the  constitution  ; 
it  means  the  constitutional  standard,  and  it  is  idle  to  contend 
that  it  was  '^  first  assessed  and  tendered."  Taking  a  special 
tax  by  a  local  majority  for  a  private  use,  is  taking  property 
without  law,  and  against  the  constitution.  A  railroad  cannot 
take  the  land  on  which  its  track  is  laid  '^  without  compensa* 
tion  first  assessed  and  tendered,"  nor  cgn  the  legislature  grant 
it  such  a  power.  How  then  can  it  grant  the  power  to  assess 
and  collect  a  tax  to  aid  in  building  a  railroad,  when  it  cannot 
grant  the  right  to  take  even  the  foundation  ? 

An  act  to  compel  the  owner  to  grant  the  right  of  way  over 
his  land  to  a  railroad,  by  a  majority  vote  of  the  county  or 
township,  would  scarcely  be  above  ridicule ;  yet  such  an  act 
is  not  a  whit  different  in  principle  from  the  one  under  consid-» 
eration ;  and  money  in  the  citizen's  pocket  was  intended  to  be, 
and  ought  to  be,  as  well  guarded  from  nnconstitntional  touch 
as  the  land  in  his  deed. 

There  is  no  power  in  a  government  so  secret  and  insidious,. 
and  so  tempting  to  exercise,  as  the  power  of  taxation.  It  takes 
various  disguises  to  gain  its  ends,  and  none  more  deceptive 
than  that  of  public  enterprise ;  and,  when  exercised  discreetly^ 
no  human  means  have  yet  been  devised  to  make  its  burdens 
completely  equal  and  just.  No  power,  therefore,  should  be 
more  carefully  watched  and  closely  guarded. 

It  is  a  trite  remark,  that  taxation  and  representation  should 
go  together,  and  its  triteness  proves  its  truth.  Only  those 
who  pay  the  tax  should  have  a  right  to  vote  it. 

Judge  CooLEY,  in  his  work  on  Constitutional  Limitations^ 
says :  '^Taxes  can  only  be  voted  by  the  people's  representatives^ 
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They  are,  in  every  instance^  an  appropriation  by  the  people  to 
the  government;  which  the  latter  is  to  expend  in  furnishing 
the  people  protection,  security,  and  such  facilities  for  enjoy- 
ment as  it  properly  pertains  to  government  to  provide.  This 
principle  is  a  chief  comer-stone  of  Anglo-Saxon  liberty ;  and 
it  has  operated  not  only  as  an  important  check  on  government, 
in  preventing  extravagant  expenditures,  as  well  as  unjust  and 
tyrannical  action,  but  it  has  been  an  important  guaranty  of 
the  right  of  private  property/' 

4.  The  tax  is  not  equal  and  uni&rm. 

The  constitution  declares :  '^  The  General  Assembly  shall 
provide  by  law  for  a  uniform  and  equal  rate  of  assessment  and 
taxation."  By  this  act  aid  may  be  granted  to  one  railroad  in 
a  county  or  township,  and  denied  to  another  equally  meritori- 
ous ;  and  by  this  tax  one  railroad  may  be  compelled  to  aid  in 
building  another — ^its  rival.  Would  any  one  contend  that  a 
county  can  assess  and  collect  a  tax  applicable  to  one  county 
road,  and  not  to  another  in  the  same  county  ?  How,  then, 
can  it  assess  and  collect  a  tax  to  aid  one  railroad,  and  not 
another  in  the  same  county  ?  The  plain  answer  is,  that  it  can 
do  neither.  Such  a  system  of  taxation  is  neither  uniform  nor 
equal,  but  simply  irregular  and  unjust. 

5.  I  do  not  deny  that  a  state  may  build,  own,  and  operate 
a  railroad,  and  assess  and  collect  a  uniform  and  equal  tax,  by 
a  general  law  for  that  purpose ;  but  a  state  cannot  tax  partic- 
ular counties  or  townships  even  to  build  its  own  railroad; 
much  less,  then,  can  it  delegate  the  legislative  pdwer  to  a 
county  or  township  to  assess  and  collect  a  tax  in  aid  of  a  rail- 
road owned  as  private  property ;  and,  still  worse,  to  make  the 
act  take  effect  upon  the  contingency  of  a  popular  majority. 

I  do  not  distinguish  between  a  tax  to  aid  a  railroad  by 
donation,  and  a  tax  to  purchase  stock  in  a  railroad  for  a  county 
or  township,  when  the  act  is  made  to  take  effect  on  a  majority 
vote.  No  law  can  be  thus  enacted  constitutionally  to  compel 
the  citizen  to  contribute  his  money  under  the  form  of  a  tax  to 
aid  in  building  a  railroad,  nor  to  enable  a  county  or  township  ' 
to  take  stock  in  a  railroad.     Both  are  alike  invasions  of  his 
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vested  right  to  secuFely  hold  and  exercise  a  discretionaiy 
dominion  over  his  property,  subject  only  to  constitutional  bur- 
dens. 

In  the  exercise  of  all  granted  and  discretionary  powers,  and 
in  all  questions  of  expediency  or  policy,  and  where  there  is 
doubt,  the  judicial  department  of  a  state  should  yield  to  the 
legislative ;  but  where  powers  are  expressly  denied,  as  in  this 
case,  there  can  be  no  question  of  discretion,  expediency,  or 
policy,  and  no  doubt  as  to  judicial  duty. 

I  am  aware  of  the  decisions  which  go  in  support  of  the 
opinion  of  a  majority  of  the  court  in  this  case ;  but,  as  I  think, 
they  are  sustained  by  specious,  artificial,  and  unsound  reason- 
ing, and  they  have  not  yet  become  fixed  law.  Besides,  there 
are  several  very  forcible  decisions  against  it.  The  question  is 
yet  in  a  transitional  state.  It  is  not  too  late  to  settle  it  on  a 
solid  constitutional  basis. 

While  it  is  the  duty  of  a  court  to  carefully  interpret  and 
apply  the  constitution,  it  must  not,  under  any  circumstances, 
allow  it  to  be  overthrown  or  destroyed ;  and,  in  the  opinion 
of  this  minority  of  the  court,  no  line  of  decisions,  however 
numerous  and  respectable,  that  grant  a  power  which  is 
expressly  denied  by  the  constitution,  ought  to  be  upheld. 


Kino   v.  The  Board  of  Commibsignebs  of  Fou^ttain 

County. 

CouKTY  Tbeasubeb. — Fees. — Statute  Gmetmed, — Daring  the  war  of  the 
lebellion,  the  county  of  Foantain  issued  county  orders  to  a  large  amount 
to  pay  bounties  to  volunteers  for  the  army  of  the  United  States,  all  of 
which  were  afterward  paid  out  of  funds  raised  by  taxation.  The  treasu- 
rer demanded  two  and  one-half  per  cent,  on  the  orders  so  paid,  under  sec. 
1  of  the  act  of  June  4th,  1861, 3  Ind.  Stat.  247. 

Meldf  that  as  the  money  with  which  said  orders  were  paid  was  the  product 
of  taxation^  the  treaauier  waa  not  entitled  to  any  commission  for  paying 
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it  out.    His   compenfiation   was   limited   to  five  cents  for  each  order 
redeemed  by  him. 

From  the  Marion  Civil  CSbrcuit  Court. 

D.  Tarpie,  H.  D.  Pierce,  J.  W.  Harper,  and  8.  J,  Woods, 
for  appellant. 

Tipton  &  Miller,  for  appellee. 

BusKiRK,  C.  J. — King,  the  appellant,  as  it  appears  from  the 
evidence,  was,  on  the  12th  day  of  October,  1862,  elected  treas- 
urer of  Fountain  county,  and  served  as  such  until  the  25th  day 
of  August,  1867.  During  the  term  of  his  oflBcc,  he  received 
and  disbursed  as  treasurer  the  sum  of  two  hundred  and  fifty 
thousand  eight  hundred  and  forty  dollars  and  fifty-four  cents, 
on  account  of  a  fund  called  the  County  Volunteer  Fund  of 
said  county,  being  moneys  appropriated  by  the  board  of  com- 
missioners in  aid  of  volunteering  for  the  army  of  the  United 
States,  during  the  war  of  the  rebellion. 

The  case  was  tried  before  the  Hon.  Judge  Howland,  of  the 
Marion  Circuit  Court,  and  a  finding  and  judgment  rendered 
for  the  defendant.  A  motion  for  a  new  trial  was  made,  for 
the  reason  that  the  finding  was  contrary  to  law  and  the  evi- 
dence. The  motion  for  a  new  trial  was  overruled,  to  which 
ruling  the  appellant  at  the  time  excepted. 

The  error  assigned  calls  in  question  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  only  question  involved  in  this  case  is  the  construction 
to  be  given  to  the  ninth  clause  of  the  first  section  of  the  act 
of  June  4th,  1861,  prescribing  the  fees  of  county  treasurers  and 
other  officers.  The  clause  of  the  act  referred  to  reads  as  fol- 
lows :  "  County  treasurer's  fees :  Two  and  one-half  per  cent, 
on  all  moneys  received  and  paid  out  other  than  tax  and 
school  funds :  Provided,  however,  that  no  percentage  what- 
ever shall  be  allowed  the  treasurer  for  money  paid  out  on  the 
redemption  of  county  orders,  but  the  treasurer  shall  be 
allowed  five  cents  for  each  order  redeemed  and  registered  by 
him."    3  Ind.  Stat.  247. 

The  above  act  was  in  force  during  the  appellant's  incumbency 
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of  the  office,  and  it  is  conceded  that  if  he  recover  at  all  it  must 
be  by  force  of  the  section  cited. 

The  testimony  of  the  appellant  and  David  Webb,  county 
auditor,  will  fully  explain  the  nature  and  character  of  the 
oounty  orders  redeemed,  and  the  services  rendered  by  the 
appellant. 

Mr.  King,  the  appellant,  testified  as  follows :  ^^  I  had  noth- 
ing to  do  with  the  draft  fund  as  treasurer  of  the  county,  except 
to  redeem  the  orders  when  presented,  except  the  sum  of  about 
thirteen  thousand  dollars  paid  into  the  treasury  by  citizens  of 
Davis  township ;  this  money  I  think  I  receipted  for  as  treasu- 
rer; paid  it  out  on  order  of  the  auditor ;  I  retained  two  and 
one-half  per  cent,  for  receiving  and  disbursing  the  same ;  no 
other  moneys  came  into  my  hands  from  any  source  on  account 
of  said  bonds,  except  as  I  collected  the  same  from  tax  dupli- 
cate of  the  county.  All  moneys  paid  out  by  me  in  redemption 
of  said  bonds  or  orders  came  from  the  tax  duplicate  of  the 
oounty;  I  did  not  negotiate  any  of  the  orders,  and  none  were 
sold  by  me ;  the  only  thing  I  had  to  do  was  to  redeem  the  same. 
For  all  moneys  disbursed  by  me  in  payment  of  said  bonds  or 
orders,  I  received  the  per  cent,  allowed  by  law  for  collection 
of  same  as  tax,  and  on  each  of  said  bonds  or  orders  redeemed 
by  me,  I  received  the  sum  of  five  cents,  as  the  fee  allowed  by 
law  for  each  order  redeemed  and  registered  by  me.  There  were 
no  funds  placed  in  my  hands  to  redeem  said  orders,  by  the 
commissioners,  other  than  what  came  from  tax  on  the  dupli- 
cate." 

David  Webb,  witness  for  the  defendant,  testified  as  follows: 
*'  I  was  auditor  of  Fountain  county,  Indiana,  from  1864  to 
1867,  inclusive ;  during  this  time  all  of  what  is  known  as  the 
bounty  orders  were  issued ;  I,  as  auditor,  issued  warrants  or 
orders  on  the  county  treasury  to  such  persons  as  were  entitled  to 
them,  in  pursuance  of  the  order  of  the  board  of  commissioners ; 
all  of  the  warrants  or  orders  issued  by  me,  as  auditor,  were  deliv- 
ered to  the  parties  entitled  to  them,  or  to  certain  individuals 
who  were  designated  by  the  board  of  commissioners  as  agents 
to  receive  the  orders  and  deliver  them  to  the  proper  persons 
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» 
entitled  to  have  them ;  none  of  these  orders  were  delivered  ta 

James  W.  King,  as  treasurer  of  the  county,  to  be  negotiated 
or  to  be  delivered  to  other  parties;  James  W.  King,  as  treas- 
urer, had  nothing  to  do  with  the  orders,  except  to  redeem  the 
same  out  of  the  county  treasury  when  they  were  presented  for 
payment,  if  money  was  on  hand  therefor ;  all  of  the  q^ders 
redeemed  by  Mr-  King,  as  treasurer,  were  redeemed  in  the 
payment  of  taxes,  and  with  moneys  derived  from  the  coUec* 
tion  of  taxes,  assessed  on  the  tax  duplicate  of  the  county  for 
that  purpose,  which  money  was  collected  in  the  usual  way  of 
collecting  the  county  revenue ;  the  bounty  warrants  or  orders- 
were  issued  in  the  ordinary  form  of  county  orders  or  war- 
rants, except  they  were  made  payable  at  a  future  date,  and 
^ere  drawi  with  iaterest  from  ite;  they  also  had  printed 
on  them  the  designating  words,  '  expenses  of  volunteers.' " 
One  of  which  orders  was  given  in  evidence,  and  read  as. 
follows : 
"  26.00.        Expenses  op  Volitntbebs.  No.  1,301» 

"  Auditor's  Office,  Covington,  Ind.,   \ 

''  February  20th,  1866.  / 

''  Treasurer  of  Fountain  County,  Indiana,  pay  to  Jasper 
Hayden,  or  bearer,  on  or  before  March  25th,  1867,  with  inter- 
est from  November  7th,  1864,  twenty-five  dollars  and 

cents,  for  amount  paid  for  (enlisting  volunteers  on  quota  of 
Kichland  township,  as  allowed  by  the  board  of  commissioners 
of  said  county,  at  their  special  session,  October  10th,  1864. 

'^  David  "Webb, 
"Auditor  of  Fountain  County." 

The  question  presented  is  one  of  first  impression.  There 
has  been  no  judicial  construction  of  the  clause  of  the  statute 
in  question.  The  positions  assumed  by  counsel  will  appear 
from  the  following  extracts  from  their  briefs. 

Counsel  for  appellant  say :  "  It  is  very  clear,  under  this 
clause,  that  there  are  certain  moneys,  upon  the  receipt  and  dis- 
bursement of  which  the  treasurer  is  entitled  to  two  and  a 
half  per  cent,  commission.    What  are  those  moneys?    Thia 
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question  is  answered  by  the  words  of  the  clause  following  the 
particle '  other/ 

'^  He  is  entitled  to  two  and  a  half  per  cent,  commission 
upon  all  moneys  ^  received  and  paid  out/  except  tax  and  school 
funds.  The  commission  is  earned  by  the  receipt  and  pay* 
ment  out  of  all  moneys  other  than  tax  and  school  funds.  The 
commission  is  not  earned  by  the  receipt  of  such  moneys  as 
come  within  the  exceptional  clause ;  it  is  not  earned  by  the 
paying  out  of  any  such  moneys^  but  by  the  two  acts  of  receipt 
and  disbursement.  The  treasurer  is  entitled  to  the  commis* 
fiions ;  consequently^  to  deprive  the  treasurer  of  these  commis^ 
fions^  it  is  manifest  that  the  moneys  upon  which  he  claims 
these  commissions  must  not  only  be  received  as  taxes  or  school 
ihnd^  but  paid  out  as  taxes  or  school  fund. 

"  *  Two  and  one-half  per  cent,  on  all  moneys  received  and 
paid  out^  other  than  tax  and  school  funds/  is  the  precise 
language  of  the  statute.  Much  the  largest  portion  of  every 
county  treasurer's  funds^  in  &ct  the  whole  of  it^  is  received  as 
taxes  or  school  fund. 

**  The  amount  chargeable  upon  the  current  and  delinquent 
duplicate  makes  up  the  whole  ordinary  county  revenue,  and 
this  amount  is  received  as  taxes,  and  for  the  most  part  paid 
out  as  taxes,  to  the  state,  county,  and  township  officers.  And 
80  with  regard  to  the  special  revenue  of  the  county  upon  inter* 
est,  trust  funds,  sale  of  school  lands,  show  licenses,  etc.  Those 
special  funds  are  received  altogether  as  school  funds,  and  usu- 
ally paid  out  as  school  funds  to  the  proper  officers.  But  occa- 
sionally moneys  are  received  by  a  county  treasurer  as  taxes  or 
as  school  funds,  but  are  not  paid  out  as  such,  but  go  to  a  pri- 
vate person,  a  creditor  of  the  county.  In  such  an  instance, 
we  think  it  is  clear  that  the  money,  though  it  is  received  as 
tax  or  school  fund,  is  not  paid  out  as  such,  and  comes  clearly 
within  the  provision  of  the  clause  above  cited,  being  money 
received  and  paid  out  other  than  tax  and  school  fund.  If 
this  be  not  the  meaning  of  the  clause,  what  purpose  has  it  at 
«U? 

You  XLISL— 2 
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"  All  moneys  go  into  the  treasury  as  taxes  or  school  funds, 
but  all  money  is  not  paid  out  as  tax  or  school  funds^  although 
a  very  great  portion  of  it  is. 

"  The  money  paid  to  the  state  treasurer^  to  the  township 
trustees^  to  the  supervisors  of  roads^  etc.,  is  money  paid  out  as 
tax;  it  is  received  and  paid  out  as  tax,  and  of  course  the 
treasurer  is  not  entitled  to  the  two  and  a  half  per  cent,  com- 
mission provided  fov  in  this  clause;  but  money  paid  out  to 
the  holder  of  one  of  these  military  warrants  in  Fountain 
county  is  not  paid  out  as  taxes ;  it  is  paid  out  as  a  debt 
due  a  creditor  of  the  county,  and  although  it  may  have 
been  received  as  taxes,  yet  not  having  been  paid  out  as 
such,  the  treasurer  is  clearly  entitled,  under  the  clause 
cited,  to  the  two  and  a  half  per  cent,  commission.  What 
could  be  the  purpose  of  the  legislature  in  providing  that  two 
and  a  half  per  cent,  commission  should  be  allowed  upon  cer- 
tain moneys  for  the  receipt  and  disbursement  of  the  same,  if, 
as  contended  on  the  other  side,  all  the  moneys,  every  dollar 
that  comes  into  the  treasury,  is  included  in  the  excepting 
clause  ?  There  is  not  a  dollar  in  the  county  treasury  which  is 
not  either  received  or  paid  out  as  taxes  and  school  funds ;  but 
it  sometimes  happens,  though  not  often,  that,  as  in  the  case  at 
bar,  a  considerable  amount  of  money  may  be  received  as  taxes 
or  school  funds,  but  not  paid  out  as  such ;  and  in  such  cases 
the  commissions  are  allowed  of  two  and  a  half  per  cent. 
The  whole  controversy  may  be  summed  up  in  one  brief  ques- 
tion :  What  preceding  phrase  of  the  clause  do  the  words, 
^  other  than  tax  and  school  funds,'  qualify  ?  Do  they  qualify 
merely  the  phrase  '  paid  out  P  If  so,  then  the  treasurer  would 
be  entitled  to  two  and  a  half  per  cent,  upon  all  moneys 
expended,  except  those  paid  as  tax  quotas  to  state,  counfy,  and 
township  ofiGicers.  Do  they  qualify  the  word  '  received,'  only  ? 
Then  the  clause  is  meaningless,  because  the  county  gets  no 
moneys  except  as  taxes  and  school  funds,  and  the  provision  is 
an  absurdity.  The  words,  '  other  than  tax  and  school  funds,' 
referred  to,  undoubtedly  qualify  the  whole  phrase,  'on  all 
moneys  received  and  paid  out.'  This  makes  the  provision  sen- 
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sible,  reasonable^  and  just^  and  is  the  only  constmction  which 
lias  that  effect/^ 

Again,  it  is  said:  ''The  appellant  in  this  case,  King, 
received  and  paid  out  moneys,  '  other  than  tax  and  school 
fhnds,'  to  the  amount  of  two  hundred  and  fifty  thousand  eight 
hundred  and  forty  dollars  and  fifty-four  cents.  The  evidence 
is,  that  he  received  and  paid  out  the  money ;  of  course  he  paid 
it  on  county  orders  or  warrants,  or  bonds,  whatever  they  may 
be  called ;  he  could  pay  it  out  no  other  way.  But  he  paid 
these  orders.  He  did  not  redeem  them.  There  is  no  evidence 
that  a  single  one  of  these  orders  was  ever  redeemed.  They 
were  all  paid,  to  the  amount  of  two  hundred  and  fifty  thousand 
eight  hundred  and  foriy  dollars  and  fifty-four  cents,  by  the 
appellant.  They  were  never  presented  for  protest  or  accept- 
ance. There  was  no  occasion  for  their  being  so  presented. 
They  bore  interest  on  their  face  from  date.  They  were  pay- 
able at  a  fiiture  day  named  in  them.  They  were  paid,  with 
interest,  by  the  appellant,  but  they  never  were  redeemed  by 
him.  This  appellant  has  not  sued  the  county  for  any  fees  due 
him  for  the  redemption  of  county  orders.  He  has  sued  the 
county  for  the  receipt  and  disbursement  of  the  military  loan 
fund.'' 

Counsel  for  appellee  argue  as  follows:  ''It  is  clear  that 
th^re  are  two  classes  of  money  exempted  from  the  two  and 
one-half  per  cent,  commission,  by  the  clause  above  recited^ 
which  are  tax  and  school  fund.  It  is  not  claimed  by  counsel 
for  appellant  that  a  treasurer  is  entitled  to  the  two  and  one- 
half  per  cent,  for  receiving  and  paying  out  funds  of  either  of 
these  classes ;  then  it  is  equally  plain  that  if  the  moneys 
received  and  paid  out  by  appellant,  as  claimed  in  his  com- 
plaint, was  either  tax  or  school  ftmd,  he  cannot  recover  in 
this  action. 

"  What  is  meant  by  the  terms, '  tax '  and  '  school  funds,^  as 
vsed  in  the  statutes? 

"  There  can  be  no  difficulty  in  determining  what  school  funds 
mean.  Any  moneys  set  apart  by  law,  derived  from  any  source 
whatever,  for  the  support  of  schools^  are  embraced  by  the  terms 
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*  school  fands/  The  term  tax,  or  taxes,  is  defined  by  Web^ 
ster  to  be  '  a  charge,  especially  a  pecuniary  burden  which  i^r 
imposed  by  authority,  as  a  levy  of  any  kind  made  upon  prop— 
erty,  for  the  support  of  a  government/ 

'^  From  this  definition,  it  is  plain,  that  all  moneys  that  come^ 
into  the  custody  of  the  county  treasurer  from  collections  made 
by  him  from  the  levy  on  the  tax  duplicate  are  taxes  within  the 
meaning  of  the  statute,  and  therefore  are  excepted  by  the  stat*^ 
ute  fix)m  the  two  and  one-half  per  cent,  commission. 

^'  If  there  could  be  any  doubt  of  the  correctness  of  this  vie^ 
of  the  law,  such  doubt  would  be  expelled  in  a  moment  when, 
we  consider  the  proviso  appended  to  the  clause.  The  legisla* 
ture,  not  intending  that  there  should  be  any  pretext  for  a  dif- 
ferent construction  of  the  clause  than  its  language  would  fiiirly^ 
import,  appended  a  proviso  as  follows :  '  Provided,  that  no 
percentage  whatever  shall  be  allowed  the  treasurer  for  moneys 
paid  out  on  the  redemption  of  county  orders,  but  the  treasu-^ 
rer  shall  be  allowed  five  cents  for  each  order  redeemed  and 
registered  by  him.< 

^'  The  legislature  undoubtedly  intended  by  the  proviso  to 
limit  the  fees  of  county  treasurers  for  redeeming  or  paying  off 
county  orders  presented  for  payment,  to  the  five  cents  per 
order  as  their  sole  compensation  for  that  service ;  or,  if  not^ 
why  the  necessity  for  the  proviso  ?  By  the  act  of  June  4th^ 
1861,  which  was  the  law  during  the  period  that  appellant  wa» 
treasurer  of  Fountain  county,  there  is  no  per  cent,  whatever 
allowed  the  treasurer  for  paying  out  moneys  that  came  mto 
his  hands  from  the  tax  duplicate.  Treasurers  are  paid  a  per 
cent,  for  the  collection,  and  that  is  their  sole  compensation^ 
imless  they  pay  the  money  out  again,  and  if  they  do,  they 
leceive  five  cents  for  each  county  order  paid  off  by  them.  There 
is  no  way  to  draw  money  lawfully  from  a  county  treasurer  except 
on  what  is  known  as  a  county  order,  and  it  is  expressly  provided 
by  the  law,  that  treasurers  shall  receive  no  per  cent,  for  pay* 
ing  off  such  orders,  and  are  expressly  limited  to  the  five  cents 
jper  order  for  compensation. 

'' Counsel  for  appellant  argue  that  there  is  a  di£Ebrence  between^ 
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the  words  'redeemed/  or  *  redemption/  and  '  payment/  and, 
in  fact,  rest  the  whole  of  appellant's  right  of  recovery  on  the 
:8upposed  difference  in  the  words. 

"  We  confess  we  are  unable  to  see  the  force  of  the  argu* 
xnent  so  earnestly  made  to  sustain  the  supposed  difference  in 
the  meaning  of  the  two  words. 

**  There  can  be  no  difference  in  the  meaning  of  the  two 
words  as  used  in  the  clause  of  the  statute.  When  a  county 
order  is  redeemed,  it  is  paid ;  and  when  it  is  paid,  it  is 
redeemed ;  and  that  is  all  there  is  of  it. 

'^  Appellant  insists  that  a  county  order  cannot  be  said  to  be 
*  redeemed '  until  it  is  first  presented  for  payment,  and  endorsed 
'  no  funds,'  and  afterward  when  taken  up  by  the  treasurer  it 
is  redeemed  or  bought  back,  and  to  this  class  of  orders  alone 
the  five-cent  proviso  applies,  but  that  where  the  treasurer  is 
in  funds,  and  pays  an  order  without  such  indorsement,  and 
without  protest,  he  is  entitled  to  the  two  and  one-half  per  cent» 
<K)mmi8sion. 

*^  It  is  suJBScicnt  in  answer  to  this  to  say,  that  a  county  trans* 
acts  all  her  business  thrbugh  the  medium  of  officers  or  agents, 
and  when  an  order  is  drawn  on  the  treasury,  it  is  drawn  by 
the  county  through  her  auditor,  and  the  county,  through  her 
treasurer,  redeems  the  order  when  presented,  or,  to  use  the 
language  of  appellant's  counsel, '  buys  back '  the  order ;  there- 
fore the  county  not  only  issues  the  order  and  delivers  the  same 
to  the  party  entitled  to  receive  it,  but  when  presented  for  pay* 
ment  the  county  redeems  the  order  back  again,  the  whole 
leing  the  act  of  the  county  through  her  agents,  the  county 
auditor  and  treasurer. 

'^  It  is  claimed  that  appellant.  King,  while  treasurer,  received 
and  paid  out  moneys  '  other  than  tax  and  school  funds,' to  the 
amount  of  two  hundred  and  fifty  thousand  eight  hundred  and 
forty  dollars  and  fifly-four  cents.  If  this  is  correct,  then  he 
is  entitled  to  two  and  one-half  per  cent,  on  the  amount,  if  he 
lias  not  been  before  paid,  or  his  claim  barred  by  the  statute 
of  limitations.  This  the  appellee  denies,  and  that  is  the  issae 
in  this  case." 
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The  appellant  seeks  to  recover  a  commission  of  two  and  one- 
half  per  cent,  upon  all  moneys  by  him  paid  out  in  the  redemp- 
tion of  county  orders.     It  very  clearly  appears  from  the  evi- 
dence of  the  appellant  and  Webb;  the  county  auditor^  that  after 
the  county  orders  were  issued  on  account  of  the  volunteer  fund, 
the  board  of  commissioners  of  said  county  levied  a  tax  upon  all 
the  taxable  property  of  the  county,  to  create  a  fund  with  which 
to  pay  off  and  redeem  such  county  orders ;  that  the  appellant 
collected  such  tax  and  received  a  commission  for  collecting 
the  same  at  the  rate  fixed  by  law ;  that  with  the  money  so 
collected  he  paid  off  and  redeemed  such  county  orders,  and 
that  he  received  five  cents  for  each  order  so  redeemed.     And 
it  is  now  claimed  that  in  addition  to  the  commission  for  col- 
lecting the  money  with  which  he  redeemed  such  orders,  and 
the  five  cents  for  each  order  so  redeemed,  he  is  entitled  ta 
receive  a  commission  for  paying  out  such  money,  upon  the 
ground  that  the  money  so  collected  and  paid  out  is  not  to  be 
regarded  either  as  tax  or  school  fund.    It  is  very  obvious 
that  it  did  not  constitute  a  part  oif  the  school  fiind ;  and  it  is 
equally  as  plain  that  it  was  collected  as  a  tax.    The  levy  was 
a  general  and  not  a  special  one^  and  when  collected  it  consti* 
tuted  a  part  of  the  general  fund  of  the  county,  and  was  paid 
out  in  the  redemption  of  the  county  orders.  If  this  was  not  a 
tax  within  the  meaning  of  the  statute  under  examination,  by 
what  authority  did  the  appellant  charge  and  receive  a  com- 
mission for  collecting  the  same?  and  if  he  did  not  redeem  the- 
county  orders,  why  did  he  charge  and  receive  five  cents  for 
each  order  so  paid  off?  While  the  appellant  retains  the  money 
which  he  received  for  collecting  and  paying  said  money,  he 
ought  not  to  be  heard  to  say  that  it  was  not  a  tax,  and  that 
he  did  not  redeem  such  county  orders.     We  think  it  was  a 
tax,  and  that  he  did  redeem  such  county  orders ;  and  it  results^ 
that  he  is  not  entitled  to  receive  any  commission  for  the 
redemption  of  such  county  orders ;  and  this  comports  with  the 
plain  and  express  requirement  of  the  proviso  in  question. 

We  have  said  that  there  has  been  no  judicial  constructioo. 
of  the  ninth  clause  of  section  1  of  the  act  of  June  4th,  1861^ 
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but  we  find  that  such  section  is  veiy  similar  to  the  statutes  of 
1831,  1843,  1852,  1853,  1855,  and  1865. 

It  was  held  by  this  court,  in  WooUen  v.  I%e  Board  of  Com^ 
mksioners  of  Jefferson  County,  4  Ind.  331,  that  the  treasurer 
was  not,  under  the  act  of  1843,  entitled  to  the  specified  per 
centum  for  redeeming  county  orders,  where  redeemed  with  the 
revenue  collected  on  the  tax  duplicate. 

The  ruling  in  the  above  case  was  adhered  to  in  Snelaon  v. 
Uie  State,  etc.,  16  Ind.  29,  and  the  doctrine  was  carried  fur- 
ther, and  applied  to  the  statute  of  1852,  which  was  held  to  be, 
in  substance,  the  same  ^  the  statute  of  1843.  These  cases  are, 
in  principle,  the  same  as  the  present  one,  and  are  entitled  to 
great  weight  and  consideration. 

We  think  the  court  below  committed  no  error  in  overrul- 
ing the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 
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PLXA2XING. — Mmmml  of  TUle,-— Where  a  defendant  in  a  partition  piooeed- 
ing  pleads  by  special  answer  a  title  derived  throngh  an  executor's  sale^ 
and  alleges  a  will  which  forms  a  muniment  of  his  title,  the  terms  of  the 
will  and  of  the  order  of  the  court,  directing  the  sale  of  lands  by  the  exec* 
utor,  should  be  so  stated  in  the  answer  as  to  enable  the  court  to  determine 
their  legal  effect,  or  copies  of  them  should  be  filed  with  the  answer.  * 

yinjj.—  Widow.^Eleaum  fty.—Under  the  statute  of  this  State  (1  G.  &H. 
299,  sec.  41),  if  a  provision  made  by  will  for  the  widow  of  the  testator  is 
declared  to  be  in  lieu  of  her  right  in  her  husband's  lands,  she  must  elect 
whether  she  will  take  under  the  will.  If  the  will  makes  provision  far  her 
in  lands  or  money,  or  anything  else,  and  it  is  not  expressed  to  be  in  lieu  of 
her  right  in  the  lands  of  her  husband,  and  it  does  not  clearly  appear  by 
the  will  to  have  been  the  intention  of  the  testator  that  she  should  have 
both,  she  must  in  such  case  elect  whether  she  will  take  under  the  will. 

From  the  Clay  Common  Pleas. 

j6.  Turman  and  J.  Birch,  for  appellants. 
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D.  E.  WiRiamaon  and  A.  Doggy,  for  appellees. 

Downey,  J. — ^This  was  an  action  for  the  partition  of  real 
estate,  and  there  was  judgment  £6r  the  appellees,  the  defend- 
ants, in  the  common  pleas.  The  errors  properly  assigned  call 
in  question  the  sufficiency  of  the  second  and  third  paragraphs 
of  the  answer  of  Pickens,  and  the  refusal  of  the  court,  oa 
motion  of  the  plaintiffs,  to  grant  a  new  trial.  The  complaint 
is  in  two  paragraphs.  We  do  not  deem  it  necessary  to  set  it 
out  in  full.  The  leading  &cts  of  the  case  are,  that  one  Alex- 
ander Connely  yas  seized  in  fee  of  the  land,  at  his  death,  on 
the  25th  day  of  November,  1857,  and  that  he  left  a  will.  Oa 
the  24th  day  of  June,  1858,  the  widow  died.  On  the  20th 
day  of  February,  1860,  the  executor  filed  his  petition  to  sell 
the  real  estate.  The  land  was  sold  under  this  proceeding,  and 
on  the  20th  day  of  August,  in  that  year,  conveyed  to  said 
Pickens,  the  purchaser.  There  is  no  question  but  that  the  title 
to  two-thirds  of  the  land  passed  by  this  sale  to  Pickens.  But 
the  plaintifis,  who  are  heirs  of  the  widow,  Bebecca  Connely, 
insist  that  one-third  of  the  land  vested  in  the  widow  and 
passed,  at  her  death,  to  them.  The  first  paragraph  of  the  com- 
plaint makes  no  reference  to  the  will,  nor  does  it  state  how  the 
title  of  the  parties  is  derived.  The  second  refers  to  the  will, 
and  alleges  an  election  by  the  widow  not  to  take  under  the 
will,  and  the  giving  of  notice  of  such  election  to  the  executor. 
The  terms  of  the  will  are  not  stated  in  this  paragraph  of  the 
complaint. 

In  the  second  paragraph  of  the  answer  of  Pickens,  it  is 
admitted  that  Alexander  Connely  died  testate,  leaving  said 
widow,  etc.,  and  it  is  alleged  that  the  will  was  duly  executed ; 
that  a  copy  of  it  is  filed  with  the  paragraph  of  the  answer  and 
made  part  thereof;  that  the  will,  after  the  death  of  the  testa- 
tor, was  duly  proved  and  recorded ;  that  the  sum  of  two  hun- 
dred dollars  was  bequeathed  to  said  B.ebecca  for  her  portion 
of  the  estate,  and  she  was  also  to  have  possession  of  certain 
lands,  which  the  executor  was  to  purchase  for  certain  minors 
named  in  the  will,  during  her  lifetime.  It  is  then  alleged  that 
she  accepted  and  received  the  two  hundred  dollars  allowed  her 
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by  the  will^  and  receipted  to  the  executor  therefor^  etc. ;  where- 
fore the  defendant  says  she  is  not  entitled  to  any  part  of  said 
land. 

In  the  third  paragraph^  it  is  alleged  that  the  executor  of  the 
decedent  filed  his  petition  in  court  asking  an  order  to  sell  said 
real  estate  in  pursuance  of  the  terms  of  said  will^  and  after- 
>¥ard  the  court  duly  ordered  said  executor  to  sell  said  land ;  and 
the  defendant  Samuel  Pickens  purchased  all  of  said  land  of 
aaid  executor  so  sold  under  an  order  of  the  common  pleas  of 
eaid  county.  It  is  alleged  that  a  copy  of  the  proceeding  in 
the  sale  is  made  part  of  the  paragraph  and  filed  therewith.  It 
is  further  alleged  that  the  widow  accepted  the  terms  of  the 
will;  and  took  under  the  same  and  received  the  portion  intended 
for  and  given  to  her  by  the  will ;  that  Pickens  fully  complied 
with  the  terms  of  the  sale^  received  a  deed^  and  was  placed  ia 
possession,  etc. 

The  will  is  not  found  in  the  record  in  connection  with  either 
paragraph  of  the  answer,  nor  is  there  any  copy  of  the  proceed- 
ing  resulting  in  the  alleged  sale  mentioned  in  the  third  para- 
graph of  the  answer. 

Without  the  terms  of  the  will  being  set  out  in  some  legal 
way  in  the  paragraphs  of  the  answer,  it  could  not  be  known 
by  the  common  pleas,  nor  can  it  be  known  by  us,  whether  the 
will  was  such  as  to  put  the  widow  to  an  election  or  not.  It 
may,  for  aught  that  appears,  be  expressly  given  to  her  by  the 
provisions  made  for  her,  in  addition  to  her  rights  in  the  real 
estate.  If  so,  then  she  was  entitled  to  both.  1  6.  &  H.  299, 
sec.  41.  Neither  paragraph  of  the  answer  alleges  that  this 
was  not  so.  We  can  not  possibly  tell,  from  what  is  alleged  in 
ihe  third  paragraph,  whether  the  alleged  sale  and  conveyance 
of  the  land  to  Pickens  were  legal  and  valid  or  not.  We  think 
ihe  court  should  have  sustained  the  demurrers  to  both  the  sec- 
ond and  third  paragraphs  of  the  answer. 

Other  questions  are  presented  arising  under  the  motion  for 
a  new  trial  and  the  overruling  thereof.  They  relate  to  the  doc- 
trine of  election,  and  as  they  may  again  arise  in  the  court 
below,  we  will  say,  concerning  them,  that  the  rule  as  it  was  at 
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common  law  has  been  changed  by  statate^  in  this  State^  in  ita 
relation  to  election  by  the  widow  between  her  legal  rights  as 
conferred  by  law  and  a  provision  made  for  her  in  the  will  of 
her  deceased  husband.  The  rule  as  it  existed  at  common  law,, 
and  as  it  was  applied  in  this  State  until  changed  by  statute,  is 
found  in  Ostrander  v.  Spickardy  8  Blackf.  227,  and  Kelly  v. 
Stivmny  8  Blackf.  387.  The  statute  of  1843,  which  changed 
the  rule,  was  referred  to  and  applied  in  Smiih  v.  Baldwin,  2 
Ind.  404. 

The  statute  on  the  subject  now  in  force  is  sec.  41,  p.  299, 1 
G.  &  H.,  and  is  as  follows : 

^^  If  lands  be  devised  to  a  woman,  or  a  pecuniary  or  other 
provision  be  made  for  her  by  the  will  of  her  late  husband,  in 
lieu  of  her  right  to  lands  of  her  husband,  she  shall  make 
her  election  whether  she  will  take  the  lands  so  devised,  or  the 
provision  so  made,  or  whether  she  will  retain  the  right  to  one- 
third  of  the  land  of  her  late  husband ;  but  she  shall  not  be 
entitled  to  both,  unless  it  plainly  appears  by  the  will  to  have 
been  the  intention  of  the  testator  that  she  should  have  such 
lands,  or  pecuniary  or  other  provision  thus  devised  or 
bequeathed,  in  addition  to  her  right  in  the  lands  of  her  hus- 
band." 

This  section  is  like  that  in  the  statute  of  1843,  except  that 
that  had  reference  to  the  wife's  dower,  while  this  relates  to  her 
one-third  in  fee  simple.  Under  this  statute,  as  under  that,  the 
presumption  is  against  the  intention  of  a  double  provision  for 
the  wife.  If  the  provision  made  in  the  wiQ  is  declared  to  be 
'^  in  lieu  of  her  right  to  lands  of  her  husband,"  ^he  must  elect. 
To  this  extent  the  common  law  rule  is  not  changed.  If  the 
will  make  provision  for  her  in  lands  or  money,  or  anything 
else,  and  it  is  not  expressed  to  be  in  lieu  of  her  right  in  the 
lands  of  her  husband,  and  it  does  not  plainly  appear  by  the 
will  to  have  been  the  intention  of  the  testator  that  she  should 
have  the  provision  made  by  the  will,  in  addition  to  her  right 
in  the  lands  of  her  husband,  she  must  elect.  It  is  in  this  tiiat 
the  change  has  been  made  by  the  statute  in  the  common  law 
rule.     If  the  will  declares  that  the  provision  made  for  the  wife 
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is  in  addition  to  her  right  in  the  lands  of  her  husband^  she  is 
not  driven  to  an  election.  In  this  there  is  no  change  in  the 
common  law  rule.  In  some  of  the  other  states,  the  common 
law  rule  has  been  changed  as  it  has  in  this  State,  and  the  con- 
struction of  such  statute  is  as  here  indicated.  Bead  v.  Dicker^ 
many  12  Pick.  146;  Thompson  v.  Egbert^  2  Harrison,  459  f 
OoUins  V.  Carman,  5  Md.  503 ;  JBHUiard  v.  Binford^a  Heirs,  10 
Ala.  977 ;  Bubier  v.  Boberts,  49  Me.  460 ;  Hastings  v.  Oliffordy 
32  Me.  132. 

With  this  statement  of  the  law  as  it  now  exists,  with  refer-* 
ence  to  the  subject,  we  will  reverse  the  judgment,  and  the^ 
parties  can  make  the  issues  anew  and  try  the  cause  again. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded, 
with  instructions  to  sustain  the  demurrers  to  the  second  and 
third  paragraphs  of  the  answer,  and  for  further  proceedings* 


Lewis  et  al.  v.  Ingle  et  al. 

ArVEAii. — Evidmcer-^Wbete  a  judgment  is  reversed  upon  the  evidence,  the 
Supreme  Ck>nrt  must  have  a  dear  legal  conviction  that  flie  action  of  the 
court  helow  was  erroneous. 

From  the  Gibson  Circuit  Court. 

C  A.  BusMrh  and  W.  H.  Trippet,  for  appellants. 
D.  J?*.  Embree  and  J.  W.  Emng,  for  appellees. 

Pettit,  J. — ^This  was  an  action  of  replevin  for  walnut 
lumber,  and  the  whole  case  turns  upon  a  contract  and  the  evi-» 
dence  given  in  support  of  and  against  it.  If  Polk  was  the 
owner  of  the  property,  and  had  the  right  to  sell  it,  the  judg-^ 
ment  must  be  affirmed.    The  contract  is  as  follows : 

"  June  8th,  1872. 
,    ^'An  agreement  is  hereby  made  between  S.  C.  Polk  and  T. 
T.  Deputy,  as  foUows,  to  wit :  Deputy  has  sold  and  agrees  to 
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fbrnish  to  Polk  all  the  walnut  lumber  that  he  can  conveniently 
have  sawed  on  his  premises  under  the  contract  now  in  opera-- 
tion  between  Deputy-  and  Knowles  &  Co.^  who  are  sawing 
lumber  on  said  premises.  The  said  amount  of  walnut  not  to 
be  less  than  two  car  loads  of  first  and  second,  as  graded  hj 
ahippers,  and  for  which  Polk  agrees  to  receive  from  the  mill 
when  properly  manufactured,  take  charge  of,  and  haul  away 
At  his  own  expense,  and  within  ninety  days  from  the  time  of 
being  sawed  to  pay  for  at  the  rate  of  thirty-five  dollars  per 
thousand  feet  for  first  and  twenty-five  dollars  for  second,  and 
ihe  same  shall  be  paid  for  before  being  removed  from  the  rail- 
road or  wherever  stacked  for  seasoning  or  shipping. 

"  S.  C.  Polk. 

"  Thomas  T.  Deputy." 
Polk  swore  that  he  paid  for  the  lumber  before  it  was  removed^ 
and  Deputy  swore  that  Polk  did  not  do  so.  Deputy  was  a 
party  to  the  suit  and  had  an  interest  in  it,  while  Polk  was  not 
a  party  to  the  suit  and  had  no  interest  in  it.  The  case  was 
tried  by  the  court  below,  and  we  must  have  a  clear  legal  con- 
viction that  its  action  on  the  evidence  was  erroneous  before  we 
can  reverse,  which  we  have  not.  But  having  read  and  exam- 
ined all  the  evidence,  we  are  satisfied  that  the  finding  and 
judgment  below  were  correct. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 


Baker  v.  Dessatteb. 

Ihskeefeb. — JPteading, — jpmdence, — ^In  an  action  based  upon  the  commoB 
law  Uabilitj  of  an  innkeeper,  bronght  hj  a  guest,  to  recover  for  monej* 
and  a  watch  stolen  from  the  guest  while  sleeping  in  .his  room,  where  the 
circumstanoes  tended  to  show  that  the  theft  was  committed  by  another 
guest  who  was  admitted  to  the  room  without  the  knowledge  of  the  plain- « 
tiff,  and  while  the  latter  was  sleeping,  it  was  erroneoos  to  admit  eTidenoft 
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in  chief  of  an  agreement  between  the  plaintiff  and  the  innkeeper's  clerk 
that  no  one  except  A.,  then  occupying  the  room,  and  the  plaintiff  would 
he  admitted  to  said  room  during  the  night,  such  agreement  not  being 
stated  in  the  complaint.  It  was  also  error  to  admit  evidence  of  a  like- 
promise  made  to  A.  to  which  the  plaintiff  was  not  a  party. 

8A1CE. — LiabUity  (/. — An  innkeeper  is  prima  facie  liable  to  a  guest  for  loss  or 
damage  to  the  goods  of  the  latter,  but  he  may  exculpate  himself  by  proof 
that  the  loss  did'  not  happen  through  any  neglect  or  fault  on  his  part,  or 
that  of  his  servants,  for  whom  he  is  responsible. 

Pbbsuhphdn. — Evidenee. — ^Where  material  evidence  has  been,  improperly 
admitted,  it  will  be  presumed  that  it  influenced  the  finding,  unless  thecoa<» 
trary  clearly  appear. 

From  the  Marion  Superior  Court. 

C  A.  Bay  and  J,  8,  TarUngton,  for  appellant. 
W.  W.  Leathers,  for  appellee. 

Wobden;  J. — ^Action  by  the  appellee  against  the  appellant^ 
to  recover  on  the  common  law  liabiUty  of  the  defendant  as  an 
innkeeper,  for  the  loss  of  the  plaintiff  ^s  goods  and  money^ 
stolen  from  him  while  at  the  defendant's  inn  as  a  traveller. 

The  defendant  pleaded  the  general  denial,  and  other  para* 
graphs,  alleging  that  the  plaintiff's  loss  was  occasioned  by  his 
own  carelessness  in  not  availing  himself  of  the  means  provided 
ftr  securing  his  room,  and  in  not  taking  proper  care  of  his 
goods  while  occupying  a  room  with  strangers. 

Issue,  trial  by  the  court,  finding  and  judgment  for  the  plain* 


The  case  is  before  us  on  the  evidence  and  questions  of  law 
arising  upon  the  introduction  of  evidence. 

It  appears  that  before  the  arrival  of  the  plaintiff  at  the 
defendant's  inn,  at  least  before  he  had  determined  to  stay  all 
night  there,  a  gentleman  of  the  name  of  Underwood  had 
engaged  room  69,  a  room  with  three  beds  in  it.  Before 
Underwood  engaged  the  room,  a  gentleman,  who  is  called  in 
the  record  the  president  of  the  horticultural  society,  had  been 
assigned  to  that  room,  and  when  Underwood  engaged  the 
room  it  was  agreed  between  him  and  the  defendant's  clerk  that 
no  one  else  save  the  two  should  be  placed  in  that  room.  After* 
ward^  the  man  of  horticulture  found  a  bed  elsewhere,  and  there* 
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fore  did  not  occupy  room  69.  The  plaintiff  arrived  at  the 
hotel  desirous  of  staying  all  nighty  and  not  being  able  to 
find  accommodations  elsewhere  that  suited  him  better,  con- 
cluded to  accept  a  bed  in  room  59,  the  clerk  agreeing  to  put 
no  one  else  in  the  room  except  the  plaintiff  and  Underwood. 
Underwood  had  gone  to  bed  when  the  plaintiff  was  shown  up, 
and  got  up  and  unbolted  the  door  and  let  him  in.  The  plain- 
tiff retired  to  bed.  About  twelve  o'clock  a  man  arrived  at 
Ihe  hotel  desiring  to  stay  the  residue  of  the  night,  who  regis- 
tered himself  as  of  the  name  of  Allen.  He  paid  his  bill  for 
lodging  and  break&st,  and  was  sent  to  room  69  to  lodge. 
Underwood  got  up  again  and  unbolted  the  door  to  let  him  in. 
There  was  some  parley  between  the  porter  and  Underwood  as 
to  whether  Allen  should  be  admitted,  but  he  was  finally  admit- 
ted and  went  to  bed  in  the  bed  which  was  then  unoccupied. 

The  plaintiff  does  not  appear  to  have  had  anything  to  do 
with  letting  Allen  in.  He  says  he  heard  in  the  night  "  a  kind 
of  knocking  at  the  door,  but  was  drowsy,  and  went  to  sleep.^' 

When  the  plaintiff  went  to  bed  he  placed  a  part  of  his  cloth- 
ing on  the  bed  which  was  afterward  occupied  by  Allen,  and 
the  residue  was  hung  up  near  by.  In  his  pockets  he  had  a 
^atch  and  chain,  and  a  pocket-book  with  a  little  money  in  it. 
When  Allen  went  to  bed,  he  removed  from  the  bed  the  por- 
tion of  the  plaintiff's  clothing  which  had  been  placed  there, 
and  placed  it  elsewhere.  Allen  got  up  in  the  morning  about 
five  o'clock,  unbolted  the  door  and  left  the  room,  having,  as 
the  evidence  strongly  tends  to  show,  stolen  the  plaintiff's 
^atch,  chain,  pocket-book,  and  contents.  He  probably  escaped 
£om  the  house  about  the  same  time,  as  he  was  not  afterward 
fieen  about  the  premises.  Neither  the  plaintiff  nor  Under-  . 
"wood  was  up  at  the  time  Allen  got  up  and  left.  Underwood, 
however,  was  awake.  Underwood  heard  some  noise  in  the 
latter  part  of  the  night  in  the  room,  but  upon  looking  around 
€aw  nothing  wrong. 

On  the  trial,  the  plaintiff,  in  making  out  his  case,  proved 
that  the  defendant's  clerk  said  to  the  plaintiff  that  he  would 
not  put  any  one  else  in  the  room,  and  then  the  plaintiff  con- 
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6ented  to  take  the  room.  The  defendant  objected  to  that  part 
of  the  evidence  showing  that  the  clerk  said  he  would  not  put 
any  one  else  in  the  room^  as  incompetent^  irrelevant^  and  as  a 
distinct  and  separate  agreement^  not  declared  upon.  The 
objection  was  overruled^  and  the  defendant  excepted. 

The  admission  of  the  evidence  was  brought  in  review  by 
the  motion  for  a  new  trial.  It  seems  to  us  that  the  objection 
to  the  evidence  was  well  taken. 

The  strongest  circumstance  in  the  case^  tending  to  make  the 
defendant  liable^  was^  that  he  put  Allen  into  the  room  after 
agreeing  with  the  plaihtiff  that  he  would  put  no  one  else  there. 
But  this  ground  of  liability  depended  upon  a  special  contract 
not  stated  in  the  complaint.  The  complaint  counted  upon  the 
common  law  liability  of  innkeepers ;  and  if  that  liability  was 
to  be  increased  by  any  special  contract^  the  contract^  clearly^ 
should  be  alleged.  The  evidence  might  have  been  competent 
to  rebut  the  defendant's  answer,  that  the  plaintiff's  loss  occur- 
red through  his  own  negligence  in  not  taking  proper  care  of 
his  goods,  etc.  The  plaintiff,  on  being  assured  that  no  one 
else  would  be  put  into  the  room,  would  probably  be  justified 
in  taking  less  care  of  his  property  than  if  no  such  agreement 
had  been  made.  But  the  evidence  was  not  offered  to  rebut 
the  defence.  It  was  offered  to  make  out  the  plaintiff's  case, 
and  before  the  defendant  had  offered  any  evidence.  The  evi* 
dence  having  been  thus  received,  we  cannot  say  that  it  was 
not  an  element  that  entered  into  the  mind  of  the  court  in  find- 
ing the  defendant  liable,  without  reference  to  the  question  as 
to  the  plaintiff's  negligence.  With  this  agreement  left  out, 
the  plaintiff's  case  is  much  weakened. 

There  is  some  conflict  in  the  cases  as  to  the  extent  of  the 
liability  of  innkeepers.  In  some  it  is  held,  that  they  are 
responsible  to  the  same  extent  as  common  carriers.  In  note 
5  to  sec.  472,  Story  Bail.,  8th  ed.,  it  is  said,  that  ^^  some  Amer- 
ican cases  seem  to  hold,  that  the  innkeeper  may  exonerate  him- 
self by  positive  proof  that  he  was  not  in  any  way  negligent," 
citing  a  number  of  cases,  among  which  is  that  of  Laird  v. 
Eichold,  10  Ind.  212.    That  case  decides,  that  although  an 
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innkeeper  is  prima  fcude  liable  for  the  loss  of  the  goods  of  his 
guest^  yet  that  he  may  exonerate  himself  by  showing  that  the 
loss  happened  without  any  &alt  on  his  part^  and  that  he  exer- 
cised the  strictest  care  and  diligence. 

Under  the  law,  as  decided  in  the  case  above  cited,  from  10 
Ind.,  we  cannot  say  that  the  court  would  have  found  the 
defendant  liable,  had  the  objectionable  evidence  not  been  given 
as  a  part  of  the  plaintiff's  case. 

Underwood  testified  as  a  witness  and  stated,  amongst  other 
things,  that  when  he  was  assigned  to  number  59,  the 
clerk  told  him  that  the  president  of  th^  horticultural  society 
had  registered  for  that  room,  and  that  no  one  else  would  be 
put  into  it.  The  defendant  obj^ed  to  the  statement  that  the 
clerk  told  him  that  no  one  else  would  be  put  into  the  room^ 
as  irrelevant  and  incompetent,  but  the  objection  was  overruled^ 
and  the  defendant  excepted.  The  admission  of  this  evidence 
was  made  one  of  the  grounds  of  the  motion  for  a  new  trial. 
This  evidence  was  clearly  irrelevant  and  incompetent.  The 
arrangement  between  Underwood*  and  the  defendant  could  in 
no  way  affect  the  rights  of  the  plaintiff  and  defendant  as 
between  themselves.  What  influence  this  evidence  had  upon 
the  mind  of  the  court,  we  cannot  tell ;  but  it  may  have  been 
considered  by  the  court  to  the  defendant's  injury. 

Where  material  evidence  has  been  improperly  admitted,  it 
will  be  presumed  that  it  influenced  the  verdict  or  findings 
unless  the  contrary  clearly  appear.  Thonvpson  v.  WUaan,  34 
Ind.  94. 

For  the  error  in  the  admission  of  the  improper  evidence^ 
the  judgment  will  have  to  be  reversed. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings^  in  accordance  with  this 
opinion* 
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Ferguson  v.  The  State.  '^w  ho 

Cbxmikaii  Law. — Prodic^ — ArgvoMxU  to  Jury, — On  the  trial  of  an  indict- 
ment for  murder,  it  is  error  for  counsel  for  the  State,  in  argument  to  the 
jury,  to  comment  on  the  frequent  occurrence  of  murder  in  the  community 
and  the  formation  of  vigilance  oommitteefi  and  mobs,  and  to  state  that  tho 
same  are  caused  by  laxity  in  the  administration  of  the  law,  and  that  they 
should  make  an  example  of  the  defendant,  and  for  the  court,  upon  objec- 
tion by  the  defendant  to  such  language,  to  remark  to  the  jury  that  such 
matters  are  proper  to  be  commented  upon. 

Sake. — IntArwation, — Murder, — Homicide  upon  Provooation. — On  the  trial  of  a 
defendant  on  an  indictment  for  murder  in  the  first  degree,  it  was  error  to 
instruct  the  jury,  that  "  to  reduce  a  homicide  upon  provocation,  it  is 
essential  that  the  fatal  blow  shall  have  been  given  immediately  upon  the 
provocation  given ;  for  if  there  be  time  sufficient  for  the  passion  to  sub- 
ade,  and  the  person  provoked  kill  the  other,  this  will  be  murder,  and  not 
mcnslftiighter." 

From  the  Jefferson  Circuit  Court. 

W.  T.  Ffiedley,  J.  W.  Gordon,  T.  M.  Browm,  and  JJ.  N. 
Lamb,  for  appellant. 

(7.  A.  BusUrh,  Attorney  Gfeneral,  for  the  State. 

Pettit^  J. — ^The  appellant  was  indicted  for  murder  in  tho 
first  degree^  for  killing  John  Stillhammer^  and  was  convicted 
of  murder  in  the  second  degree,  and  sentenced  to  the  peni- 
tentiary for  life.  A  bill  of  exceptions  shows  the  following 
facts,  which  were  also  assigned  as  a  cause  for  a  new  trial : 

''And  during  the  progress  of  the  argument  of  counsel,  coun- 
sel for  the  State  commented  on  the  frequent  occurrence  of 
murder  in  the  community,  and  the  formation  of  vigilance  com- 
mittees and  mobs,  and  that  the  same  was  ^'  (caused  by)  ''the 
laxity  of  the  administration  of  the  laws,  and  stating  to  the 
jury  that  they  should  make  an  example  of  the  defendant.  And 
the  defendant,  by  his  counsel,  asked  the  court  to  restrain  the 
counsel,  and  objected  to  said  comments,  because  there  was  no 
evidence  of  such  matters  before  the  jury ;  but  the  court  over- 
ruled said  motion,  and  remarked  in  the  hearing  and  presence 
;af  the  jury,  that  such  matters  were  proper  to  be  commented 
Vol.  XLIX.— 3 
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upon,  to  which  defendant  at  the  proper  time  excepted,  and 
fitill  excepts." 

The  comments  and  arguments  of  counsel  and  the  remarks 
of  the  court  during  a  trial  may  be  within  the  discretion  of  the 
judge  presiding,  but  it  is  a  judicial  discretion,  and  if  improp- 
erly used  to  the  injury  of  either  party,  it  may  and  ought  to  be 
revised  and  controlled  by  this  court.  If  it  was  proper  to  pre- 
sent these  things  to  and  comment  on  them  before  the  jury,  it 
was  proper  for  the  jury  to  consider  them  in  making  up  their 
verdict.  These  things  were  outside  of  the  record  and  the  evi- 
dence, and  were  calculated  to  prejudice  the  rights  of  the  defend- 
4int.  It  was  tantamount  to  saying  to  the  jury,  murders  have 
been  committed,  vigilance  committees  formed,  and  mobs  assem- 
bled in  this  county,  and  you  may  take  these  matters  into  con- 
sideration in  making  your  verdict;  and  as  you  have  got  a 
chance  now,  you  may  make  an  example  of  defendant.  The 
jury  may  have  come  to  a  different  conclusion  from  what  they 
would,  if  the  court  had  quietly  rebuked  the  counsel,  and  told 
him  to  keep  his  argument  within  the  facts  and  evidence  in  the 
case.  The  action  of  the  court  was  an  error,  for  which,  if  for 
no  other  cause,  the  judgment  must  be  reversed.  The  court 
gave  the  following  instruction  to  the  jury : 

''  To  reduce  a  homicide  upon  provocation,  it  is  essential  that 
the  &tal  blow  shall  have  been  given  immediately  upon  the 
provocation  given ;  for  if  there  be  time  sufficient  for  the  pas- 
sion to  subside,  and  the  person  provoked  kill  the  other,  this 
will  be  murder,  and  not  manslaughter.'' 

No  authority  is  cited,  and  we  think  none  can  be  found  to 
sustain  this  instruction,  except  Bicknell's  Criminal  Practice 
in  this  State,  280,  and  the  authority  he  cites  does  not  susiaiQ 
him.  The  authorities,  elemental  and  decided,  are  against  the 
validity  of  this  instruction. 

ZelPs  Encyclopedia:  '^Immediately.  Without  the  inter- 
vention of  any  other  cause  or  event.  At  the  present  time,  on 
the  moment ;  directly ;  quickly ;  at  once ;  instanterJ^ 

BurrilPs  Law  Diet. :  '^  Immediate.  In  old  English  law^ 
immediately ;  directly ;  without  anything  intermediate/* 
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When  a  great  wrong  or  injury  has  been  done  to  or  inflicted 
on  a  man  which  has  excited  his  passion,  he  is  not  required  to 
punish  or  resent  it  at  once,  but  may  have  such  time  as  is  neces- 
sary for  his  passion  to  cool  off;  and  his  physical  and  mental 
organization  should  be  taken  into  consideration  in  such  a  case. 

AU  elemental  authority  and  adjudicated  cases  agree  that  in 
4such  case  time  must  be  given  for  the  passion  of  the  injured 
person  to  become  calm;  and  many  authorities  say  that  the 
<][uestion  ought  to  be  submitted  to  the  jury  as  to  whether  the 
passion  of  the  injured  person  had  been  actually  quieted.  We 
•cite,  without  quoting,  the  following  authorities :  Ex  Parte  Moore, 
30  Ind.  197 ;  1  Hale  P.  C.  453 ;  The  State  v.  BUdreth,  9 
Ire.  429 ;  The  State  v.  Yarbrough,  1  Hawks,  78 ;  Cbwwhon- 
toeaUh  V.  Webster,  5  Cush.  295;  The  People  v.  Johnson,  1 
Parker  C.  C.  291 ;  Foster's  Crown  Cases,  290. 

The  instruction  given  was  erroneous,  and  the  case  must  be 
reversed  for  this  as  well  as  for  a  former  noticed  error. 

The  judgment  is  reversed ;  and  the  clerk  is  directed  to  issue 
ihe  proper  notice  for  the  return  of  the  prisoner. 


WiMOK  V.  KiNSBY. 

PBomBBOBT  N(yiB,^~tSiffning  BJank^Notice  tf  J^^b?^Paymen<.— For  the  acoom- 
modatioD  of  A.,  B.  signed  his  name  with  A.  on  the  face  of  a  promiflBorj 
note  payable  in  bank,  a  blank  being  left  for  the  name  of  the  payee.  A. 
etated  to  B.  that  he  expected  to  diflcoufit  the  note  at  the  bank  where  pay- 
able, and  that  the  names  of  the  bankers  could  be  inserted  at  the  bank ; 
bat  no  restriction  was  imposed  by  B.  as  to  the  person  to  whom  the  note 
should  be  made  payable.  The  note  was  not  discounted  by  the  bank,  but 
was  negotiated  by  A.  to  C,  and  the  name  of  C.  was  inserted  by  A.  as  the 
payee.  * 

Mddf  that  B.  was  liable  on  the  note  to  C. 

JSdd,  also,  that  as  B.  was  a  maker,  and  not  an  indoner,  he  was  not  entitled 
to  notice  of  non-payment 
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From  the  Hamilton  Circuit  Court. 

jD.  Mos8  and  F.  M.  TriaaaJ,  for  appellant. 

T.  J.  Kane,  A.  F.  Shirts,  J.  W.  Evans,  and  B.  R.  Stephm- 
son,  for  appellee.  ' 

Downey,  J. — Suit  by  the  appellant,  as  payee,  against  Dar- 
win W.  Butler  and  the  appellee,  as  makers  of  a  promissory 
note  payable, at  the  Citizens'  Bank  of  Noblesville.  Butler 
made  no  defence.  The  note  has  credits  amounting  to  seven 
hundred  dollars. 

After  issues  formed  upon  an  answer  by  Kinsey  alone,  and 
after  the  evidence  was  heard,  the  plaintiff  demurred  to  the  evi- 
dence of  the  defendant,  the  demurrer  was  overruled,  and  there 
was  judgment  for  the  defendant.  This  ruling  of  the  court  is 
here  assigned  as  error. 

The  note  was  signed  in  blank,  as  to  the  name  of  the  payee, 
Kinsey  signing  for  the  accommodation  of  Butler,  and  given  ta 
Butler  that  he  might  raise  money  on  it  for  his  own  use.  Wilson, 
the  plaintiff,  loaned  him  the  money,  and  Butler  filled  the  blank 
in  the  note  with  Wilson's  name  as  the  payee. 

The  question  presented  is,  whether  Kinsey  is  liable  on  ihe 
note  or  not,  under  the  circumstances  disclosed  by  the  evidence. 
80  much  of  the  evidence  as  is  material  to  this  question  is  as 
follows : 

Kinsey,  the  defendant,  testified  as  follows,  in  substance: 
Butler  came  to  me  and  asked  me  if  I  would  endorse  the  note 
sued  on  to  the  bank  for  fifteen  hundred  dollars ;  I  told  him  I 
would ;  he  got  a  blank  and  asked  me  to  sign  it — ^a  blank  note 
to  Citizens'  Bank ;  I  told  him  I  would  not  sign  a  blank,  to 
fill  up  the  note  and  I  would  sign  it;  he  filled  up  the  note,  as 
to  the  time  and  amount,  and  left  the  names  of  Locke  and 
Bonebrake,  the  bankers,  blank ;  I  asked  him  why  he  left  it 
blank,  and  he  said  he  could  have  the  names  filled  in  at  the 
bank ;  Butler  told  me  that  he  had  bought  two  car  loads  of 
cattle,  and  as  soon  as  he  shipped  them  and  got  returns  he 
would  pay  the  note;  he  said  he  had  made  arrangements  at 
bank  for  the  money ;  nothing  was  said  about  my  signing  or 
indorsing  a  note  to  Wilson;  his* name  was  not  mentioned; 
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Wilson  did  not  tell  me  that  he  held  the  note  until  after  Bat- 
ler  became  a  bankrupt. 

Levi  testified^  that  Butler  came  out  of  his  store^  at  the  cor- 
jier^  and  had  a  paper  in  his  hand^  and  Wilson  asked  him  what 
he  was  going  to  do  with  it ;  he  said  he  was  going  over  to  bank 
to  get  some  money ;  Wilson  stepped  round  to  him  and  asked 
him  who  was  on  the  note ;  he  said  Kinsey ;  after  Butler  told 
liim  that;  Wilson  said  he  need  not  go  to  the  bank ;  that  he 
would  give  him  a  check  for  it. 

Butler  testified;  that  he  was  the  principal  in  the  note. 

BonebrakC;  a  member  of  the  banking  firm  named^  testified : 
Butler  had  made  no  arrangements  at  the  time  to  borrow  fif- 
teen hundred  dollars ;  I  do  not  think  the  note  was  ever  pre- 
isented  to  us  to  get  the  money ;  Butler  was  getting  money  of 
us  firequently ;  an  inquiry  might  have  been  made  as  to  whether 
money  could  be  obtained  or  not,  and  no  note  shown ;  I  do 
not  remember  of  ever  refusing  Mr.  Butler  money. 

Butler  recalled :  I  told  Mr.  Kinsey  that  I  wanted  to  get 
iiis  name ;  that  I  wanted  to  raise  some  money  ;  he  said;  "  All 
right.^'  We  went  back,  and  I  got  a  blank  note ;  I  told  him  the 
amount ;  that  I  wanted  it  to  pay  for  some  cattlC;  etc.;  I  filled  in 
the  amount ;  he  asked  the  price  of  the  cattle;  he  signed  the 
note  in  blank;  and  I  told  him  it  was  a  bad  idea  not  to  fill  up 
A  blank;  and  I  then  filled  it  up  as  to  the  amount  and  time ;  I 
told  him  I  was  going  to  use  the  note  in  bank ;  that  I  expected 
to  get  money  there ;  Kinsey  may  have  requested  me  to  fill  in 
names  of  Locke  and  Bonebrake;  and  I  may  have  told  him  it 
could  be  done  at  the  bank;  but  I  have  no  recollection  of  it ;  I 
went  over  to  bank  and  asked  Mr.  Bonebrake  for  the  money ; 
told  him  I  wanted  fifteen  hundred  dollars ;  he  told  mC;  if  I  . 
could  get  along  without  it;  it  would  be  an  accommodation  to 
them ;  I  did  not  get  the  money  from  bank ;  I  did  not  want 
to  importune  Bonebrake  for  money ;  my  notion  was  then  to 
get  it  at  Indianapolis ;  I  walked  across  the  street  and  met 
Wilson  on  the  comer  opposite  the  bank ;  asked  him  if  he  had 
;any  money ;  I  told  him  that  I  wanted  fiftieen  hundred  dollars ; 
Ihat  it  was  not  convenient  for  the  bank  to  let  me  have  it ;  ho 
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said  he  had  it ;  he  came  in  and  gave  me  a  check  for  the- 
money ;  I  told  him  I  had  a  note ;  that  I  was  going  to  the 
bank  to  get  the  money,  and  had  expected  to  get  it  there'; 
Wilson  knew,  of  course,  that  Kinsey  was  my  indorser,  that 
they  had  not  the  money  at  the  bank,  and  that  I  would  give 
the  note  to  himj  I  filled  in  the  name  of  R.  L.  Wilson,  and 
gave  him  the  note ;  I  did  not  transfer  the  note  to  Wilson 
before  I  went  to  the  bank  to  see  whether  I  could  get  the  money 
or  not ;  I  used  the  money  to  pay  for  cattle ;  got  fifteen  hun- 
dred dollars  from  Wilson  for  the  note. 

It  is  urged  by  counsel  for  appellant,  that  this  evidence 
shows  an  agreement  between  Butler  and  Kinsey  that  the  note 
should  be  negotiated  to  the  bank,  and  not  to  any  other  party ; 
that  Wilson  knew  that  this  agreement  was  being  violated 
when  the  note  was  made  payable  to  him  by  filling  in  his  name, 
and  that,  consequently,  the  note  is  invalid  in  his  hands. 

We  find  the  law  stated  thus,  in  Edwards  on  Bills  and  Notes, 
95 :  '^  Any  material  alteration  made  in  a  note  after  its  exe- 
cution or  indorsement,  such  as  inserting  words  of  negotiability 
or  altering  the  time  or  place  of  payment,  discharges  the  pre- 
vious parties  to  it.  But  where  a  blank  is  left  in  it,  there  is  an 
implied  authority  to  the  holder  to  fill  up  the  instrument,  and 
make  it  in  fact  what  it  was  designed  to  be.  If  made  payable 
to  blank,  the  person  to  whom  it  is  negotiated  may  fill  it  up 
by  inserting  his  own  name ;  if  made  payable  to  the  order  of 
the  person  who  shall  thereafter  indorse  it,  it  is  negotiable 
without  any  alteration,  and  may  be  transferred  by  indorse- 
ment. So,  if  a  person  sign  lus  name  upon  a  blank  paper,  and 
deliver  it  to  another  to  draw  above  the  signature,  he  is  consid- 
ered as  by  that  act  authorizing  it  to  be  filled  up  fi)r  any 
amount.^' 

Conceding  that  when  the  note  was  signed  by  Kinsey  and 
given  to  Butler,  he  might  have  restricted  Butler,  so  that  he 
could  make  the  note  payable  by  filling  it  up  to  some  desig- 
nated person  only,  still,  it  is  quite  clear,  that  this  restriction 
could  have  no  effect  upon  another  party  to  whom  it  might  be- 
made  payable  for  value,  and  without  notice  of  the  restriction.. 
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We  do  not  doabt^  in  view  of  the  evidence,  that  when  the 
note  was  signed  Batler  intended  to  negotiate  it  at  the  bank^ 
but  we  find  no  evidence  of  any  agreement  betw^een  him  and 
Kinsey  that  he  should  not  negotiate  it  elsewhere.  Had  Kin« 
sey  insisted  upon  any  such  thing,  it  seems  probable  that  when 
the  subject  of  restricting  the  authority  of  Butler  was  under 
consideration,  he  would  have  insisted  upon  having  the  blank 
for  the  name  of  the  payee  filled,  as  well  as  the  ones  which  he 
insisted  on  having  filled,  before  he  parted  with  the  paper^ 
This  he  did  not  do,  but  permitted  the  paper  to  go  out  into  the 
market  as  it  was.  In  that  condition,  it  fell  into  the  hands  of 
Wilson,  who  paid  vahie  for  it,  and  who,  as  we  think,  is  not 
charged  with  notice  of  anything  which  can  affect  his  right  to 
recover  upon  the  note. 

The  testimony  of  Butler  is  relied  upon  as  bringing  home  to 
Wilson  the  fiict  that  the  note  was  signed  by  Kinsey  under  an 
agreement  restricting  Butler  to  a  specified  person  to  whom  it 
waR  to  be  made  payable.  If  we  are  right  in  our  conclusion, 
that  the  evidence  &ils  to  show  any  such  agreement  between 
Butler  and  Kinsey,  then  it  follows,  of  course,  that  Wilson 
could  have  had  no  notice  of  any  such  agreement.  We  think^ 
from  the  evidence,  it  is  true  that  Wilson  knew  that  Butler  had 
been  or  was  intending  to  go  to  the  bank  for  the  money,  but 
this  comes  &r  short  of  showing  that  Butler  had  not  the  right 
to  get  the  money  on  the  note  from  any  other  party  who  might 
be  willing  to  purchase  it,  or  loan  the  money  on  it. 

There  is  no  question  in  the  case  as  to  the  application  of  the 
money  raised  on  the  note.  It  was  applied  to  the  purpose  for 
which  it  was  to  be  raised. 

We  have  examined  the  following  cases  cited  by  counsel,  and 
which  bear  to  some  extent  on  the  question  decided :  JohTis  v. 
Harrison,  20  Ind.  317  :  Grimes  v.  Pieraol,  25  Ind.  246  ;  Arm- 
strong V.  Oook,  30  Ind.  22 ;  Fetters  v.  The  Muncie  Nationdl 
Bank,  34  Ind.  251 ;  Houston  v.  Sruner,  39  Ind.  376 ;  GiUas- 
pie  V.  KeUey,  41  Ind.  158. 

We  think  the  court  should  have  sustained  the  demurrer  of 
the  plaintiff  to  the  evidence  of  the  defendant. 
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A  cross  error  is  assigned  by  the  defendant,  based  on  the 
action  of  the  court  in  sustaining  a  demurrer  by  the  plaintiff 
to  the  second  paragraph  of  the  answer  of  Kinsey.  It  alleges, 
that  he  signed  the  note  as  indorser  for  Butler ;  tliat  it  was 
made  payable  at  the  Citizens'  Bank  of  Noblesville,  in  Ham- 
ilton county,  Indiana,  payable,  twelve  days  from  date ;  that 
the  note  was  not  presented  by  the  plaintiff  at  said  bank  at 
maturity  and  payment  demanded,  nor  by  any  other  person  for 
the  plaintiff,  or  at  any  other  time ;  that  the  defendant  was  not 
notified  by  the  plaintiff,  or  any  other  person  for  him,  at  the 
maturity  of  said  note,  of  the  ownership  of  the  note  by  him,  or 
of  its  non-payment ;  that  the  plaintiff  held  said  note  for  a  long 
time  after,  to  wit,  for  three  months,  before  notifying  this 
defendant  of  the  fact;  that  at  the  maturity  of  said  note  the 
defendant  (Butler?),  although  in  foiling  circumstances,  was 
abundantly  able  to  pay  said  note ;  that  the  plaintiff,  by  the 
use  of  due  diligence,  or  by  notice  to  this  defendant,  could  have 
collected  the  same;  that  he  held  said  note  negligently  and 
carelessly  until  the  insolvency  of  the  defendant  Butler,  before 
giving  notice  to  this  defendant ;  that  the  plaintiff  had  full 
knowledge  at  all  times  as  to  the  relation  this  defendant  sus- 
tained to  said  note  and  the  financial  condition  of  the  defend- 
ant Butler ;  that  by  reason  of  the  negligence  and  carelessness 
of  the  plaintiff,  and  knowledge  on  his  part  of  the  foregoing 
facts,  the  defendant  claims  to  be  discharged,  etc. 

The  ground  assumed  against  this  ruling,  as  we  understand 
counsel,  is,  that  Kinsey  was  liable  on  the  note  as  an  indorser 
only,  and  that  he  was  discharged  for  the  want  of  notice  of  the 
non-payment  of  the  note.  This  position  cannot  possibly  be 
sustained.  Kinsey  was  a  maker  of  the  note,  with  Butler  his 
principal,  and  was  not  entitled  to  notice  of  non-payment.  As 
he,  as  well  as  Butler,  was  bound  to  pay  the  note,  so  he,  as 
well  as  Butler,  was  bound  to  know  whether  the  note  was  paid 
or  not,  without  any  notice  from  the  holder. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
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evidence  of  the  defendant^  and^  after  an  assessment  of  the 
damages^  to  render  judgment  for  the  amount  due  on  the  note. 
Petition  for  a  rehearing  overroled* 


Beale  t^.  The  State,  ex  bel.  Gray.  *    "49   4\l 

152    48ll 

Office^— Cbunfy  SVeoaurer. — AppoinimmL — Where  a  county  treasurer,  whow 
term  wonld  have  expired  on  the  26th  day  of  AugaBt,  1875,  vacated  hJa 
office  on  the  4th  day  of  September,  1874,  a  peraon  appointed  treasurer  on 
the  same  day  could  only  hold  the  office  until  his  Buccessor  was  elected 
and  qualified,  and  he  was  properly  required  to  deliver  the  office  to  a  per- 
son elected  treasurer  at  the  regular  October  election  in  1874 

From  the  Bush  Circuit  Court 

6.  B.  Sleethy  J.  W.  Study,  L.  Sexton,  and  O.  Oambem,  for 
appellant. 

F.  Bigger  and  JB.  L.  Smith,  for  appellee. 

Pettit,  J. — ^The  case  b  briefly  this :  On  the  4th  day  of  Sep- 
tember^ 1874^  the  county  treasurer  vacated  his  office,  whose 
term  had  commenced  on  the  26th  day  of  August,  1873,  and 
would  have  continued  till  the  26th  day  of  August,  1875,  had 
he  not  vacated  it.  On  the  day  of  the  vacation,  the  board  of 
county  commissioners  filled  the  office,  and  said  in  their  order 
of  appointment  that  the  appointee  should  hold  the  office  to  the 
end  of  the  term  that  had  been  vacated.  The  Oovemor,  how- 
ever, commissioned  the  appointee  to  hold  the  office  till  a  treas- 
urer should  be  elected  and  qualified.  At  the  regular  October 
election,  in  1874,  a  treasurer  was  elected,  who  qualified,  was 
commissioned  by  the  Governor  on  the  2d  day  of  November, 
1874,  to  hold  his  office  for  two  years  from  that  date,  and  prop- 
erly demanded  the  office,  etc 

The  question  before  us  is,  was  the  appointed  treasurer  enti- 
tled to  hold  to  the  end  of  the  term  that  had  been  vacated,  or 
was  he  bound  to  surrender  the  office  on  the  election  and  qual« 
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ification  of  a  successor  ?  The  office  is  a  constitational  one^ 
and  the  term  of  an  elected  treasurer  is  fixed  at  two  years.  Art* 
6,  sec.  2.  The  constitution  fixes  the  length  but  not  the  begin- 
ning of  the  term  of  an  elected  treasurer.  At  the  first  session 
of  the  General  Assembly  after  the  adoption  of  the  constitution^ 
on  the  4th  of  June^  1852^  it  was  enacted  that  the  term  of  office 
of  the  county  treasurer  shall  commence  at  the  expiration  of 
the  term  of  the  present  incumbent.  1  G.  &  H.  640;  sec.  1» 
At  the  same  session  of  the  General  Assembly^  on  the  13th  day 
of  May,  1852^  it  was  enacted  that  the  board  of  commissioners 
shall  fill  all  vacancies  in  county  offices  not  otherwise  provided 
for^  and  such  appointment  shall  expire  when  a  successor  is 
elected  and  qualified^  who  shall  be  elected  at  the  next  general 
election.  1  G.  <&  H.  671^  sec.  4.  The  constitution  fixes  the 
term  of  the  elected  treasurer  at  two  years^  and  the  law  fixe» 
the  term  of  the  appointed  one  to  be  till  his  successor  is  elected 
and  qualified;  at  which  time  it  expires  or  ends. 

The  court  committed  no  error  in  holding,  as  it  did;  that  the 
term  of  the  appointed  treasurer  expired  and  terminated  on  the 
election;  qualification^  and  demand  of  the  office  by  the  elected 
treasurer. 

The  judgment  is  affirmed^  at  the  costs  of  the  appellant. 


49     42 
167    476 


Taqoabt  et  al.  v.  Thb  State,  bx  rel.  Jacksok  Town- 
ship. 


OFEiciAif  BoKD. — Cknmiy  Treauurer. — Bdator. — I^racUoe, — Complaint  on  the 
official  bond  of  a  county  treasurer,  on  the  relation  of  a  township,  alleging 
aa  breaches,  that  the  principal  in  the  bond,  while  treasurer,  received  and 
had  in  his  hands  certain  funds  belonging  to  the  relator,  and  that  after  he 
ceased  to  be  treasurer  orders  were  issued  therefor,  in  favor  of  the  trustee  of 
the  relator,  upon  the  treasurer  of  the  county,  which  the  defendant  refused 
to  pay,  and  that  he  has  refused  to  pay  the  amounts  of  the  orders  to  hia 
suooeoBor  in  office,  and  has  converted  the  same  to  his  own  use. 


NOVEMBER  TERM,  1874.  43 

Taggart  et  oL  v.  The  State,  ex  reL  Jackson  Towoship. 

Mddf  that,  on  ceasing  to  be  county  treasurer,  it  was  his  duty  to  pay  all  th& 
public  money  in  his  hands  to  his  successor  in  office,  and  he  could  not 
legally  pay  the  same  out  on  warrants  thereafter  drawn  on  the  treasurer. 

J9e2c2,  also'  (Pettit,  J.,  dissenting),  that  the  suit  should  have  been  brought 
on  the  relation  of  the  county  auditor,  instead  of  the  township. 

Belatob. — AmendmerU, — ^A  judgment  in  the  name  of  a  wrong  relator  cannot 
be  affirmed  on  the  ground  that  the  complaint  might  haye  been  amended 
by  inserting  the  name  o£  a  new  relator. 


From  the  Brown  Circuit  Court. 

F.  T.  Hord,  for  appellants. 

W.  R.  Harrison  aijd  W.  8.  Shirley,  for  appellee. 

Downey,  J. — Action  by  and  judgment  for  the  appellee^ 
against  the  appellants.     Two  questions  are  presented  here : 

1.  As  to  the  sufficiency  of  the  complaint;  and, 

2.  As  to  the  refusal  of  the  court  to  grant  a  new  triaL 

The  complaint  is  on  the  bond  of  Taggart,  as  county  treasu- 
rer, against  him  and  his  sureties.  Lewis  Jones  was  trustee 
of  Jackson  township. 

It  appears  from  the  complaint,  that  Taggart  was  treasurer 
fix)m  December  23d,  1871,  untQ  November  5th,  1872.  The 
bond  recites  that  he  was  elected  for  two  years,  but  we  infer 
that  he  did  not  serve  out  the  full  term. 

There  are  five  breaches  of  the  bond  assigned.  In  the  firsts 
it  is  alleged,  that  Taggart,  prior  to  November  5th,  1872^ 
received  and  had  in  his  hands  four  hundred  and  forty-nine 
dollars  and  twelve  cents  of  common  school  revenue,  which  sum 
was  duly  apportioned  to  Jackson  township,  and  on  the  13th 
of  November,  1872,  an  order  was  issued  therefor  in  favor  of 
said  Jones  as  trustee,  upon  the  treasurer  of  the  county ;  thai 
the  same  was  demanded  of  Taggart,  which  he  refused  to  pay.. 
It  is  also  alleged  that  Taggart  has  refused  to  pay  the  amount 
of  the  warrant  to  the  present  treasurer,  and  has  converted  the 
amount  thereof  to  his  own  use. 

The  second  breach  is  like  the  first,  except  that  it  relates  to 
the  sum  of  ninety-two  dollars  and  thirly-seven  cents  of  special 
achool  tax. 
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The  third  is  the  same  as  the  first,  only  that  it  has  reference 
to  thirty  dollars  and  twenty  cents  of  township  tax. 

The  fourth  difiers  from  the  first,  in  that  it  relates  to  thirty 
^dollars  and  twenty  cents  of  road  tax. 

And  the  fifth  is  like  the  first,  except  that  the  warrant  waa 
for  twenty-five  dollars  and  twelve  cents  of  dog  tax. 

It  appears  from  the  complaint,  as  may  be  seen,  that  the  war- 
rants, which  it  is  alleged  T^ggart  refused  to  pay,  were  drawn 
after  he  went  out  of  ofl&ce.  The  point  is  made  by  counsel  for 
the  appellants,  that  at  the  expiration  of  his  term  of  office,  Tag- 
gart  was  bound  to  pay  the  money  in  his  hands  to  his  succes- 
sor, and  could  not  legally  pay  the  same  on  warrants  drawn  on 
the  treasurer.  It  seems  to  us  that  this  position  is  correct. 
The  treasurer  is  required,  at  the  expiration  of  his  term,  to 
deliver  to  his  successor  all  public  money,  books,  and  papers 
in  his  possession.     1  G.  &.  H.  642,  sec.  13. 

It  is  provided  in  sec.  127,  p.  102, 1  G.  &  H.,  that  if  any 
treasurer  reftise  or  neglect  to  pay  over  all  moneys,  etc.,  he  and 
his  sureties  shall  be  held  liable,  etc.  In  the  next  section,  it  is 
enacted,  that  "  in  any  such  case,  th6  county  auditor,  on  being 
instructed  to  that  effect  by  the  Auditor  of  State,  or  by  the 
board  of  county  commissioners,  shall  cause  suit  to  be  instituted 
against  such  county  treasurer  and  his  sureties,''  etc. 

In  Snyder  v.  The  State,  ex  rd.,  etc.,  21  Ind.  77,  where  the 
action  was  on  the  relation  of  the  succeeding  treasurer,  it  was 
held  that  it  was  improperly  brought. 

It  seems  to  us,  that  the  action  cannot  be  sustained  on  the 
relation  of  the  township.  The  warrants  in  favor  of  the  trus- 
tee are  drawn  in  the  usual  form,  on  the  "  treasurer  of  Brown 
county,  Indiana.''  Taggart  was  not  treasurer  when  they  were 
drawn.  A  cause  of  action  had  accrued  to  the  State,  on  rela- 
tion of  the  auditor,  on  the  bond,  before  the  warrants  were 
drawn.  The, warrants  were  properly  payable  by  the  treasu- 
rer who  was  in  office  when  they  were  drawn,  and  not  by  a 
predecessor,  who  had  gone  out  of  office.  If  the  money  with 
which  they  should  be  paid  was  in  the  hands  of  a  preceding 
treasurer^  or  had  been  converted  by  him  to  his  own  use,  aa 
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action  therefor  should  have  been  brought^  as  contemplated  hj 
the  statate^  on  the  relation  of  the  county  auditor.  If  the 
township  can  sue  in  consequence  of  the  issuing  of  the  warrants 
in  this  case^  we  do  not  see  why  any  person  holding  an  order 
on  the  treasurer  may  not  have  his  action  on  the  bond.  Thi» 
would  cause  a  multiplicity  of  actions,  without  any  necessity 
for  it. 

It  is  decided  in  Snyder  v.  The  State,  etc.,  supra,  that  a  judg* 
ment  in  the  name  of  a  wrong  relator  cannot  be  affirmed  on 
the  ground  that  the  complaint  might  have  been  amended  by 
inserting  the  nam^  of  a  new  relator  in  the  court  below. 

Other  objections  are  made  to  the  complaint,  but  we  do  not 
deem  it  necessary  to  consider  them  or  the  second  error 
assigned. 

The  judgment  is  reversed,  with  costs,  and  the  causes 
remanded. 

Pettit,  J. — ^I  do  not  concur  in  so  much  of  the  opinion  a» 
holds  that  the  auditor  should  be  the  relator.    2  G.  A.  H* 

41,860.  7. 


Taggabt  et  All.  f^.  The  State,  ez  bel.  Van  Bxtbent 

Township. 

From  the  Brown  Circuit  Court. 

F.  T.  Sard,  for  appellants. 

W.  JB.  Harrison,  W.  8.  Shirley,  and  W.  O.  QtiJoK,  for  appel- 
lee. 

Downey,  J. — ^There  is  no  question  that  needs  to  be  decided 
in  this  case,  which  was  not  decided  in  the  case  of  Tag- 
gart  v.  The  State,  ex  reL  Jackson  Township,  ante,  p.  42.. 
For  the  reasons  there  stated,  the  judgment  in  this  case  must 
t>e  reversed. 


46  SUPREME  COURT  OP  INDIANA. 

■  •  II. 

Taggart  elaLn,  The  State,  ex  reL  Washington  Township. 

The  judgment  is  reversed^  with  costs;  and  the  cause  is 
remanded. 


Taqgabt  bt  Aii.  V.  The  8tate^  ex  bel.  Hamlin  Town- 
ship. 

Prom  the  Brown  Circuit  Court. 

F.  T.  Hard,  for  appellants. 

W.  B.  Harrison,  W.  8.  Shirley,  and  W.  O.  Qyiok,  for  appel- 
lee. 

BusKiBE,  C.  J. — This  case  is  the  same  as  that  of  Tag^ 
gari  v.  The  StcUe,  ex  rd.  Jackson  Township,  arde,  p.  42 ; 
itnd^  for  the  reasons  there  stated,  this  judgment  must  be 
reversed. 

The  judgment  is  reversed^  with  costs;  and  the  cause  is 
remanded,  with  the  sam^  directions  as  in  the  above  cited 
<»ise. 


Taggabt  et  al.  v.  The  State,  ex  bel.  Washinoton 

Township. 

From  the  Brown  Circuit  Court 

F.  T  Hord,  for  appellants. 

Pettit,  J. — ^This  case  is,  in  all  legal  respects,  the  same  as 
Taggart  v.  The  State,  ex  rel.  Jackson  Township,  ante,  p. 
42 ;  and,  on  the  authority  of  that  case,  this  must  be  reversed ; 
but  I  do  not  concur  in  that  opinion  so  &r  as  it  holds  that 
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the  township  is  not  the  proper  relator,  but  that  the 
auditor  of  the  county  must  be  the  relator.  The  township  was 
the  party  interested.     2  G.  &  H.  41,  sec.  7. 

The  judgment  is  revei^d,  at  the  costs  of  the  relator. 


♦* 


Taqgabt  et  Aii.  V.  The  State,  ex  bei*.  Washingtoit  r^  *5| 

Township. 

OFFiczAif  Bond. — County  TreoBwrer. — BdaJtar. — ^An  action  on  the  o£Eicial  bond 
of  a  county  treaanier,  for  a  failure  to  paj  over  as  required  by  law  money 
in  hie  hands  as  treasurer  belonging  to  a  township,  should  be  prosecuted  on 
the  relation  of  the  auditor  of  the  county. 

"  From  the  Brown  Circuit  Court. 

F.  T.  Hordj  for  appellants. 

TT.  iJ.  Harriwn  and  W.  8.  Shirley,  for  appellee. 

Downey^  J. — Suit  by  the  appellee  against  the  appellant, 
Taggart,  treasurer  of  Brown  county^  and  a  part  of  the  other 
appellants,  his  sureties^  on  his  official  bond. 

The  complaint  alleges  the  execution  of  the  bond  on  the 
19th  day  of  December^  1872^  and  sets  out  the  condition,  which 
recites,  that  Taggart  was  elected  for  a  term  of  two  years  from 
the  9th  day  of  September,  1871.  It  is  then  alleged,  that  after- 
ward, on  the  23d  day  of  December,  1871,  certain  other  per- 
4sons,  the  residue  of  the  appellants,  executed  and  acknowledged 
the  bond,  as  additional  sureties  thereto.  One  or  the  other  of 
the  above  mentioned  dates  must  be  wrong. 

There  are  five  breaches  of  the  condition  of  the  bond  assigned. 
In  the  first,  it  is  alleged,  that  on  the  15th  day  of  June,  1872, 
ly  a  settlement  between  the  auditor  of  the  county  and  the 
trustee  of  Washington  township,  there  was  due  and  in  the  , 
hands  of  Taggart,  as  treasurer,  of  common  school  revenue,  one 
thousand  nine  hundred  and  ninety-five  dollars  and  seventy- 
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two  cents^  belonging  to  the  township ;  that  on  the^same  day 
the  auditor  drew  his  warrant  on  the  treasurer  for  said  sum^ 
and  delivered  the  same  to  the  trustee^  and  a  copy  of  the  war- 
rant is  set  out  in  the  complaint.  It  is  then  alleged,  that  on 
the  6th  day  of  August,  1872,  and  on  divers  other  days  and 
times  before  the  commencement  of  this  action,  Lewis  J.  TuU, 
the  trustee  of  the  township,  demanded  payment  of  the  wanunt 
of  Taggart,  as  treasurer,  at  his  office,  in,  etc.,  which  was 
refused. 

The  second,  third,  fourth,  and  fiflh  breaches  are  the  same  as 
the  first,  except  that  they  relate  to  the  township  tax,  the  road 
tax,  the  dog  tax,  and  the  special  school  tax,  respectively,  and 
differ  in  amount. 

By  agreement,  all  matters  of  defence  were  given  in  evidence 
under  the  general  denial.  The  trial  was  by  the  court.  There 
was  a  finding  for  the  plaintiff.  A  motion  for  a  new  trial  was 
overruled,  and  there  was  final  judgment  for  the  amount  of  the 
finding. 

It  is  assigned  as  error,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the 
court  improperly  refused  to  grant  a  new  trial. 

In  the  case  of  Taggart  v.  The  State,  ex  rd.  'Jachaon 
Toumahip,  ante,  p.  42,  we  decided,  that  a  township  holding  an 
order  or  warrant  on  the  treasury  of  the  county,  issued  after  a 
treasurer  had  gone  out  of  office,  and  after  the  appointment  of 
a  successor,  could  not  maintain  an  action  on  its  relation,  on 
the  bond  of  the  treasurer  who  had  gone  out  of  office,  but  that 
the  action  must  be  brought  on  the  relation  of  the  county 
auditor.    The  question  in  this  case  is  not  quite  the  same. 

It  is  urged  by  counsel  for  the  appellant,  that  the  action  in 
this  case  cannot  be  maintained  on  the  relation  of  the  township, 
but  should  be  on  the  relation  of  the  county  auditor. 
It  is  enacted,  that  the  revenue  collected  for  county,  road,  and 
other  purposes,  shall  be  paid  over,  and  settlement  therefi)r 
made,  as  may  be  provided  in  the  several  acts  and  sections 
relating  thereto  and  to  the  duties  of  the  county  auditors  and 
treasurers.    Also^  if  any  such  county  treasurer  shall  refuse 
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or  neglect  to  pay  over  all  moneys  as  provided  herein^  he  and 
his  sureties  shall  be  held  liable  to  pay  the  fall  amount  which 
he  should  have  paid  over,  together  with  interest  and  ten  per 
centum  damages.  And  again^  it  is  enacted^  that^  in  any  such 
case,  the  county  auditor,  on  being  instructed  to  that  effect  by 
the  Auditor  of  State,  or  by  the  board  of  county  commissioners, 
shall  cause  suit  to  be  instituted  against  such  county  treasurer 
and  his  sureties ;  and  no  stay  of  execution  or  appraisement  of 
property  shall  be  allowed  on  a  judgment  rendered  or  execution 
issued  in  such  suit.  1  G.  &  H.  102,  sees.  125,  127,  and  128. 
We  think  the  case  must  be  governed  by  this  statute.  There 
IS  no  statute  which  expressly  authorizes  a  person  holding  a 
county  order  or  warrant  to  sue  the  treasurer  on  his  bond  for 
not  paying  it ;  and  it  is  a  question  whether  he  can  do  so.  But 
we  need  not  decide  this  question  in  the  case  under  considera- 
tion. Snyder  v.  The  State,  etc.,  21  Ind.  77,  is  in  accordance 
with  our  ruling  in  this  case. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 

Pettit,  J.,  dissents. 


Taqoabt  bt  Aii.  i;.  The  State,  ex  bel.  Van  Bubek 

Township. 

_  * 

Prom  the  Brown  Circuit  Court. 

JP.  T.  Hordy  for  appellants. 

W.  B.  Harrison  and  W.  S.  Shirley ,  for  appellee. 

WoRDEN,  J. — ^This  was  an  action  by  the  State,  upon  the 

relation  of  Van  Buren  township,  in  Brown  county,  Indiana^ 

against  the  appellants,  upon  the  official  bond  of  Taggart,  as 

treasurer  of  said  county.    The  action  was  brought  to  recover 
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money  due  the  township  from  the  treasuiy  of  the  comity, 
which  had  been  apportioned  to  the  township  by  the  auditor 
of  the  county,  and  for  which  the  auditor  had  drawn  his  war- 
rant upon  the  treasurer  in  favor  of  the  township.  Judgment 
for  the  plaintiff. 

The  question  is  properly  raised,  whether  the  action  can  be 
maintained  in  the  name  of  the  State,  upon  the  relation  of  the 
township.  The  action  should  have  been  upon  the  relation  of 
the  auditor  of  the  county,  as  we  have  decided  in  the  case  of 
Taggart  v.  The  State,  ex  rel.  Washington  Township^  ante, 
p.  47. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings. 

Pettit,  J.,  dissents. 


Taggart  et  al.  v.  The  State,  ex  bel.  Jackson  Town- 
ship. 

From  the  Brown  Circuit  Court. 

F.  T.  Hordy  for  appellants. 

W.  JR,  Harrison  and  W.  S.  Shirley,  for  appellee. 

BusKiRK,  C.  J. — This  case  presents  the  same  questions  as 
the  case  of  Taggart  v.  The  State,  ex  rel.  Washington  Tovmn 
ship,  anie,  p.  47  ;  and,  for  the  reasons  there  stated,  the  judg- 
ment must  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  the  same  directions  as  in  the  above  case. 
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Pabiiks. — BiekUor. — ^The  relator,  where  one  is  required,  in  an  action  on  offi- 
cial bonds,, most  be  tHe  proper  one,  and  he  is  the  real  party,  while  the 
6tate  is  a  nominal  party. 

Same. — Board  of  County  Commissumen. — Auditor  of  County, — Treasurer* — 
Official  Bond, — Action  On, — Pleading, — Demurrer, — The  auditor,  and  not 
the  board  of  commissioners  of  a  county,  is  the  proper  relator  in  an  action 
on  the  ofHcial  bond  of  the  county  treasurer  for  a  failure  to  pay  over  f  ondfl 
belonging  to  the  county  in  his  hands  as  treasurer  to  his  successor  and  for 
his  conversion  thereof  to  his  own  use,  and  a  complaint  in  such  action, 
on  the  relation  of  both  the  auditor  and  the  board,  asi t  does  not  state  a  cause 
of  action  in  favor  of  all  the  parties  who  sue,  is  bad  on  demurrer  for  want 
of  sufficient  facts. 

From  the  Brown  Circuit  Court. 

F.  T,  Hordy  for  appellants. 

W.  R.  Harrison  and  W.  8.  Shirley,  for  appellees. 

WoiiDEN,  J. — ^This  was  an  action  by  the  State^  upon  the 
relation  of  the  board  of  commissioners  and  the  auditor  of 
Brown  county,  against  the  appellants  herein,  upon  the  bond 
of  William  H.  Taggart,  as  treasurer  of  said  county. 

Taggart  had  been  removed  from  his  office  as  treasurer  by 
the  board  of  commissioners,  and  the  action  was  brought  for 
bis  failure  to  pay  over  to  the  person  appointed  as  his  successor 
the  funds  in  his  hands  as  such  treasurer  belonging  to  the 
county,  and  for  his  conversion  of  the  same  to  his  own  use* 
Judgment*  for  the  plaintiff. 

It  is  assigned  for  error,  that  the  complaint  does  not  state 
&ct3  sufficient  to  constitute  a  cause  of  action. 

The  question  which  first  meets  us  is,  whether  the  action  can 
be  maintained  upon  the  relation  both  of  the  board  of  commis- 
sioners and  the  auditor  of  the  county.  The  auditor  of  the 
county  is  the  proper  relator  in  such  case.  Snyder  v.  The  State, 
etc.,  21  Ind.  77 ;  Pqfper  v.  The  Stale,  22  Ind.  399 ;  Taggart  v. 
77l«  State,  ex  rel.  Washington  Township,  ante,  p.  47. 

It  is  well  settled,  that  a  complaint  must  state  a  good  cause 
of  action  in  favor  of  all  the  parties  who  sue ;  otherwise  the 


82  SUPREME  COURT  OF  ENDIANA. 

Neal  etaLv.  The  State,  ex  reL  The  Board,  etc.,  Brown  Co.  et  aL 

defendants  may  demur  for  the  want  of  a  statement  of  sufficient 
&ct8  to  constitute  a  cause  of  action.  Berhshire  v.  ShuUzy  25 
Ind.  523 ;  Davenport  v.  3fcOole,  28  Ind.  495 ;  Goodnight  v. 
Goar,  30  Ind.  418;  Debott  v.  Garter,  31  Ind.  355,  363; 
Fatman  v.  Leet,  41  Ind.  133. 

If  a  demurrer  would  have  been  sustained  fi)r  the  want  of  a 
statement  of  sufficient  facts  to  constitute  a  cause  of  action,  it 
follows,  that  under  the  statute  of  1855  (2  G.  &  H.  81,  sec.  54), 
the  want  of  such  facts  may  be  assigned  for  error,  inasmuch  as 
the  objection  is  not  waived  by  £uling  to  demur. 

The  jcases  in  this  court  on  official  bonds  show  that  where  a 
relator  is  required,  he  is  to  be  regarded  as  the  real  party,  while 
the  State  is  but  a  nominal  party.  AH  the  cases  show,  that 
actions  upon  official  bonds,  where  a  relator  is  required,  must 
be  brought  upon  the  relation  of  the  proper  party;  otherwise 
they  cannot  be  maintained.  An  action  can  no  more  be  main- 
tained on  an  official  bond,  upon  the  relation  of  a  proper  party 
and  an  improper  party,  than  can  any  other  action  where 
parties  improperly  unite  as  plaintiffi,  in  favor  of  some  of  whom 
no  cause  of  action  is  shown  to  exist. 

The  objection  that  the  facts  stated  are  not  sufficient  to  con- 
stitute a  cause  of  action,  upon  the  relation  of  the  auditor  and 
the  board  of  commissioners,  is  fetal,  and  the  judgment  will 
have  to  be  reversed.  This  view  renders  it  unnecessary  to  exam- 
ine any  other  question  in  the  case. 

There  are  some  other  intexesting  questions  discussed,  but  it 
will  be  time  to  decide  them  when  they  arise  in  a  case  between 
proper  parties  only. 

The  judgment  below  is  reversed,  with  costs^  and  the  causa 
lemanded  for  further  proceedings. 
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Practice. — Motion  to  Strike  Out — It  is  not  error  to  sustain  a  motion  to  strike 
out  a  paragraph  of  an  answer  that  is  no  more  than  an  aigumentative 
denial,  there  remaining  a  paragraph  of  general  denial. 

Pleading. — Telegraph  Company, — In  a  suit  under  the  statute,  against  a  tel- 
^raph  company,  for  damages  arising  from  a  failure  to  transmit  a  message 
correctly,  if  the  complaint  shows  that  the  plaintiff  engaged  the  defendant, 
and  the  defendant  undertook  to  transmit  the  message,  the  mutual  ohliga- 
tion  of  the  parties  is  sufficient  to  maintain  the  action,  though  it  be  not 
all^;ed  that  anything  was  paid  for  the  transmission  of  the  message. 

Teleobaph  Ck)MFAirr. — RegrulatioTis, — Statutory  Obligations. — ^A  tel^praph 
company  cannot,  by  its  own  regulations  in  reference  to  repeating  messages^ 
etc.,  absolve  itself  from  responsibility,  under  the  terms  of  the  statute,  for 
special  damages  for  negligence.    1  G.  &  H.  611,  sec.  2. 

Same. — ^Nor  can  such  company  be  exculpated  from  damages  by  showing  that 
its  line  of*  telegraph  was  in  good  order,  that  approved  instruments  were 
used,  and  that  faithful  and  competent  servants  were  employed,  if  the  par- 
ticular act  complained  of  shows  negligence  in  the  performance  of  duty. 

Same. — What  trill  OotttUtute  Negligence, — Where  the  terms  of  a  message  sent 
by  telegraph  are  seriously  changed,  and  the  name  of  the  sender  entirely 
disfigured,  either  by  the  transmission  or  copying,  it  will  import  negligence 
on  its  face. 

rrom  the  Owen  Circuit  Court. 

Jl  E.  McDonald  and  J.  M.  Bviler,  for  appellant. 
/.  C  Robinson  and  7.  H.  Fowler,  for  appellee. 

BiDDLE^  J. — Complaint  hj  appellee  against  appellant^  for 
&iling  to  properly  transmit  a  telegram.  Answer  in  four  par- 
agraphs. Trial  by  the  courts  finding  for  the  appellee^  followed 
hy  the  proper  steps  to  bring  the  case  into  this  court. 

Various  alleged  errors  are  complained  of.  A  demurrer  to 
the  complaint  was  overruled.  This  was  not  erroneous  j  tlic 
complaint  is  good.  The  second^  third,  and  fourth  paragraphs 
of  the  answer  were  rejected  on  motion.  There  was  no  error 
in  this.  They  amounted  to  no  more  than  argumentative  denials. 
The  first  paragraph  was  a  general  denial.  The  court  allowed 
the  appellee  to  amend  his  complaint  during  the  trial.  We  cannot 
perceive  that  the  amendment  affected  the  rights  of  the  parties 
in  the  least.     The  damages  against  the  appellant^  if  any  arise. 
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must  legitiinatety  flow  from  her  own  acts^  and  cannot  be  affected 
hj  a  special  contract  between  the  appellee  and  his  agent.  There 
was  no  error  in  allowing  the  amendment.  And  for  the  same  rea- 
sons it  was  not  erroneous  to  allow  evidence  to  go  to  the  mattera 
alleged  in  the  amendment.  The  amendment  and  the  evidence 
under  it  were  not  improper  to  show  the  agency  of  McKernan,  and 
the  right  in  the  appellee  to  have  the  message  properly  sent. 

The  appellee  resided  in  Spencer^  Owen  county,  Indiana.  He 
had  engaged  D.  S.  McKeman  &  Co.  to  sell  for  him  certain 
real  estate  which  he  owned  in  the  city  of  Indianapolis,  where 
McKeman  &  Co.  resided.  The  appellant  had  a  line  of  tele- 
graph fipom  Indianapolis,  by  the  way  of  Spencer,  to  Vincennes. 
On  the  26th  day  of  August,  1872,  David  S.  McKeman,  as  the 
agent  of  the  appellee,  delivered  to  the  appellant  at  Indianapo- 
lis, to  be  transmitted  over  her  line  of  telegraph  to  the  appellee 
at  Spencer,  the  following  telegram  : 

"  To  J.  S.  Meek,  Clerk,  Spencer,  Owen  county,  Indiana  t 
Can  get  four  hundred  dollars  cash,  two  iron-clad,  first-mort- 
gage notes  on  city  property — one  six  hundred  in  two  years^ 
one  six  hundred  in  three  years,  at  six  per  cent.  My  commis- 
sion is  one  hundred.    Must  answer  by  one. 

"D.  S.  McKeenan.^' 

About  one  o'clock  of  the  same  day,  the  appellant,  by  her 
agent,  delivered  to  the  appellee,  at  Spencer,  the  following  dis- 
patch: 

"  To  J.  S.  Meek,  C'ty  Clerk :  Can  get  four  hundred  cash, 
two  ironK5lad,  first-mortgage  notes  on  city  property,  six  hun- 
dred in  two  years,  six  hundred  in  three  years,  at  six  per  cent.^ 
My  commission  on  three  hundred.  Must  answer  by  one. 

"D.  H.  MuLUSOM.'' 

Section  2,  p.  611, 1  G.  &  H.,  enacts,  that  '^  telegraph  com- 
panies shall  be  liable  for  special  damages  occasioned  by  failure 
or  negligence  of  their  operators  or  servants,  in  receiving,  copy- 
ing, transmitting  or  delivering  dispatches,''  etc. 

According  to  the  regulations  of  the  appellant,  '^  all  messages 
taken  by  this  company  are  subject  to  the  following  terms :  To 
£uard  against  mistakes,  {he  sender  of  a  message  shall  order  it 
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lepeatedy  that  is^  telegraphed  back  to  the  original  office.  For 
repeating;  one-half  the  regular  rate  is  charged  in  addition. 
And  it  is  agreed  between  the  sender  of  the  following  message 
and  this  company  that  said  company  shall  not  be  liable  for 
mistakes  or  delays  in  the  transmission  or  for  the  non-delivery 
of  any  unrcpeated  message^  beyond  the  amount  received  for 
sending  the  same ;  nor  for  mistakes  or  delays  in  the  transmis- 
sion or  delivery  or  for  non-delivery  of  any  repeated  message 
beyond  fifty  times  the  sum  received  for  sending  the  same, 
imless  specially  insured.^' 

It  is  contended  that,  because  it  is  not  averred  in  the  com- 
plaint that  anything  was  paid  for  the  transmission  of  the 
message,  the  appellant  is  not  liable ;  but  the  complaint  and 
evidence  show  us  that  the  appellant  was  a  common  carrier  of 
messages,  and  was  engaged  by  the  appellee's  agent  to  transmit 
this  particular  message.  The  appellant  thereby  became  enti- 
tled to  her  hire  at  the  usual  rates,  and  the  appellee  became  lia- 
ble therefor.  Wo  think  that  where  the  suit  is  for  damages 
under  the  statute,  as  in  this  case,  and  not  for  the  fixed  penalty, 
such  a  mutual  obligation  is  sufficient  to  maintain  the  case. 
When  the  appellant  undertook  to  transmit  the  message,  her 
obligation  to  perform  her  duty  and  her  right  to  receive  her 
hire  attached. 

It  is  also  insisted  that,  because  the  appellant  was  not  paid 
for  repeating  the  message,  according  to  the  terms  of  her  regu- 
lations, known  to  the  appellee,  she  is  not  liable.  "We  think 
otherwise.  While  it  is  competent  for  the  appellant  to  estab- 
lish proper  rules  and  regulations  for  the  transaction  of  her 
business  affairs,  which  will  bind  those  who  transact  business 
with  her  in  the  line  of  her  duty,  yet  she  cannot  thereby  limit 
any  common  law  or  statutory  right,  or  absolve  herself  from 
any  legal  obligation.  The  statute  above  quoted  fixes  her  lia- 
bility, and  she  cannot  by  her  own  regulations  avoid  responsi- 
bility according  to  its  terms ;  nor  can  she  be  exculpated  from 
damages,  by  showing  that  she  kept  her  lino  of  telegraph  in 
good  order,  with  approved  instruments  and  all  proper  appli- 
anoes,  and  employed  fiiithful  and  competent  servants,  if  the 
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particular  euct  complained  of  shows  negligence  in  the  perfoini* 
ance  of  her  duty. 

We  are  of  opinion  that  the  message  received  by  the  appel- 
lee, "when  compared  with  that  which  the  appellant  undertook 
to  transmit,  imports  negligence  upon  its  £ice.  The  terms  of 
the  proposition  were  seriously  changed,  and  the  name  of  the 
sender  entirely  disfigured  either  by  the  transmission  or  copy- 
ing. 

The  general  principles  which  govern  telegraph  compaines 
were  fully  discussed,  and  the  authorities  supporting  them  amply 
cited,  in  The  Western  Union  Telegraph  Co.  v.  Buchanan,  35 
Ind.  429.  See,  also,  the  case  of  Wcstei'n  Union  Tekgraph 
Co.  v.  Ward,  23  Ind.  377. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages. 


DcEBiNG  V.  The  Spate. 

185   818 

49    56    IiSBTBUcnosB  TO  JuBY. — Quesfioiu  of  Fact  and  Xato.— On  the  trial  of  aa 

138    1Ji9 

-     ^       indictment  for  assaalt  and  battery,  the  court  chai^gcd  the  jury  that  a 
IM  »R       policeman's  mace,  with  which  the  blow  was  struck,  was  a  dangerous 
weapon. 
Hdd,  that  the  chaxge  was  enoneous.    Whether  the  weapon  used  was  or  was 
not  dangerous,  was  a  question  of  fact,  and  not  of  law,  and  should  have  been 
submitted  to  the  jury. 
Abbest. — Made  Without  WriL — A  peaco  officer  may  arrest  for  a  misdemeanor 
without  a  warrant,  only  on  view.    He  may  arrest  for  a  felony  without  a 
warrant  on  view,  or  upon  information  when  he  has  reasonable  or  probable 
cause  to  believe  that  a  felony  has  been  committed ;  but  if  a  private  person 
arrest  another  for  felony  on  information,  and  not  on  view,  it  devolves  on 
b»Tn  to  justify  by  showing  that  the  party  arrested  was  guilty  of  the  crime 
charged. 
Policeman. — Powers  of. — IWaumption. — When  it  is  shown  that  a  policeman 
has  been  duly  appointed  by  the  proper  authority  of  a  city,  whose  charter 
confers  on  the  common  council  the  power  to  establish,  organize,  and  main- 
tain a  city  watch,  and  prescribe  the  duties  thereof,  and  to  regulate  the 
general  police  of  the  city,  it  will  be  presumed,  in  the  absence  of  evidence 
as  to  the  power  given  to  such  policeman  by  the  city  ordinances,  that  he 
possesses  the  ordinary  powers  of  peace  officers  at  common  law. 
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From  the  Vanderburgh  Criminal  Circuit  Court. 

C.  Denhy  and  D.  B.  Kumler,  for  appellant. 
(7.  A.  Bushirhy  Attorney  General^  B.  SyTtea,  and  B.  D.  Doyle, 
for  the  State. 

BuSKiB^,  C.  J. — This  waa  an  indictment  against  the  defend- 
ant for  an  assault  and  battery  upon  the  body  of  one  Thomas 
Green.  There  was  a  trial  by  jury,  a  verdict  of  guilty,  assess- 
ing a  fine  of  one  cent.  There  was  a  motion  for  a  new  trial^ 
which  was  overruled,  a  motion  in  arrest  of  judgment,  which 
was  also  overruled,  and  the  court  rendered  judgment  on  tlie 
verdict. 

The  defendant  was  a  policeman  of  the  city  of  Evansville, 
and  as  such  was  informed  that  a  brother  of  the  prosecuting 
witness,  Jim  Green  by  name,  had  stolen  a  box  of  cigars. 
Upon  that  information,  he  arrested  said  Green.  He  was  tak- 
ing the  prisoner  to  the  city  prison,  and  on  his  way  there  passed 
the  house  of  the  prosecuting  witness.  The  prisoner  expressed 
a  desire  to  see  his  brother,  the  prosecuting  witness,  and  was 
told  by  the  defendant  that  he  could  see  him  outside  the  house* 

All  the  persons  present  agree  in  their  testimony,  that  the 
prisoner  attempted  to  either  go  into  the  house  or  escape,  and 
that  the  appellant  knocked  him  down  twice  with  his  mace. 
In  the  scuffle  that  ensued,  the  appellant  and  the  prisoner  got 
around  the  comer  of  the  house  of  the  prosecuting  witness, 
about  ten  feet  from  the  comer.  At  this  point  of  time,  the 
prosecuting  witness  heard  the  noise  and  went  out  and  placed 
his  hand  upon  the  shoulder  of  the  appellant,  and  turned  him 
around  to  the  gas-light.  The  theory  of  the  State  is,  that  the 
prosecuting  witness  heard  the  noise  and  went  out  to  stop  it, 
without  knowing  who  the  parties  were,  and  that  he  gently  laid 
his  hand  upon  the  appellant  and  turned  him  around  to  the  gas- 
light to  see  who  he  was.  On  the  other  hand,  it  is  contended, 
that  the  prosecuting  witness  knew  who  the  parties  were,  and 
went  out  to  aid  his  brother  in  escaping.  All  the  witnesses 
agree,  that  he  laid  his  hand  on  the  officer  before  he  was  struck. 
The  appellant  struck  him  over  his  head  with  a  mace.  It  is  fur- 
ther argued,  that  it  can  make  no  difference  what  the  real  pur- 
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pose  of  the  prosecuting  witness  waS;  if  the  appellant  had  reason  to 
believe^  and  did  believe^  that  his  purpose  was  to  aid  in  the  escape 
of  his  brother.     The  prisoner  did,  in  fiict,  make  his  escape.  ^ 
^x^ounsel  for  appellant  contend  that  the  second  instruction 
was  erroneous,  because  the  court  told  the  jury  that  the  weapon 
used  was  a  dangerous  one,  when  the  question  should  have 
been  submitted  to  the  jury  to  determine,  as  a  question  of  fact» 
The  instruction  was  in  these  words  :     "  In  coming  to  a  con- 
clusion in  this  ca^e,  it  is  important  that  you  should  consider 
the  character  of  the  weapon  used.     Custom  seems  to  sanction 
V  ^       the  use  by  police*  establishments  of  pistols,  maces,  and  other 
^         dangerous  and  deadly  weapons,  but  they  ought  to  use  such 
weapons  prudently.  There  can  be  no  doubt,  and  in  this  the  jury 
^    '         and  counsel  for  the  State  and  defendant  will  fully  agree  with 
me,  that  the  weapon  used  by  the  defendant  in  this  case  was  a 
dangerous  weapon.     Did  he  use  it  recklessly  or  cruelly,  or  did 
he  use  it  prudently  V^ 

It  is  the  duty  of  the  court  to  charge  the  jury  as  to  all  mat- 
ters of  law  applicable  to  the  facts  proved.  It  is  the  province 
of  the  jury  to  ascertain  the  facts.  The  question  of  whether 
a  particular  weapon  was  or  was  not  dangerous  was  a  question 
of  &ct,  and  not  of  law,  and  hence  should  have  been  submitted  y 
to  the  jury  for  ascertainment.  Barker  v.  The  State,  48  Ind.  IGSy 
•  It  is  also  claimed,  that  the  court  erred  in  giving  the  follow* 
ing  instruction :  "  If  the  defendant  made  the  arrest  of  James 
Green  for  a  felony,  on  information  and  not  on  view,  he  made 
it  at  his  own  peril ;  and  in  order  for  him  to  justify  the  assault 
upon  Thomas  Green,  the  prosecuting  witness,  when  it  becomes 
a  matter  of  inquiry,  it  devolves  upon  the  defendant  to  show 
that  the  party  under  arrest  was  guilty  of  the  crime  for  which 
he  was  arrested." 

In  our  opinion,  the  instruction  was  clearly  erroneous. 

It  never  was  necessary  under  the  law  for  a  peace  officer  to 
*'  show  that  the  party  under  arrest  was  guilty  of  a  crime  for 
which  he  was  arrested.^'  A  peace  officer  has  a  right  to  arrest 
without  a  warrant,  when  he  is  present  and  sees  the  offence  com* 
mitted.    He  has  a  right  to  arrest  without  a  warrant,  on  infer* 
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mation,  where  he  has  reasonable  or  probable  cause  to  believe 
that  a  felony  has  been  committed ;  and  herein  there  is  a  dis- 
tinction as  to  the  extent  of  his  authority.  In  cases  of  misde- 
meanor, the  oflBcer  must  arrest  on  view  or  under  a  warrant ; 
in  cases  of  felony,  he  may  arrest  without  a  warrant,  upon  infor- 
mation, where  he  has  reasonable  cause.  And  the  reasonable 
or  probable  cause  is  an  absolute  protection  to  him,  "  when  it 
becomes  a  matter  of  inquiry,'^  and  in  no  case  is  he  bound  to 
establish  the  guilt  of  the  part^^  arrested.  1  Hilliard  Torts, 
2d  ed.,  233,  234,  235,  and  notes,  j 

In  HoOey  v.  Mix,  3  Wend.  350,  the  court  held :  "  If  an 
innocent  person  is  arrested  upon  suspicion  by  a  private  indi- 
vidual, such  individual  is  excused  if  a  felony  was  in  fact  com- 
mitted and  there  was  reasonable  ground  to  suspect  the  person 
arrested.  But  if  no  felony  was  committed  by  any  one,  and  a 
private  individual  arrest  without  a  warrant,  such  arrest  is  ille- 
gal though  an  officer  would  be  justified  if  he  acted  upon  infor- 
mation from  another  which  he  had  reason  to  rely  on.^^ 

In  Samuel  v.  Payne,  1  Doug.  359,  Lord  Mansfield  held 
that  if  any  person  charge  another  with  felony,  and  desire  an 
officer  to  take  him  in  custody,  such  charge  will  justify  the  offi- 
cer, though  no  felony  was  committed* 

In  a  MS.  note  of  a  case  of  Williams  v.  Dawson,  referred  to  by 
counsel  in  Hobbs  v.  Branscomb,  3  Camp.  420,  Mr.  Justice 
BuLLEii  laid  down  the  law,  that  "  if  a  peace  officer  of  his  own 
head  takes  a  person  into  custody  on  suspicion,  he  must  prove 
that  there  was  such  a  crime  committed ;  but  that  if  he  receives 
a  person  into  custody,  on  a  charge  preferred  by  another  of 
felony  or  breach  of  the  peace,  there  he  is  to  be  considered  as  a 
mere  conduit,  and  if  no  felony  or  breach  of  the  peace  was  com- 
mitted, the  person  who  preferred  the  charge  alone  is  answer- 
able." 

In  Hobbs  v.  Branscomb,  supra,  Lord  Ellenbobough, 
in  speaking  of  the  rule  laid  down  by  Judge  Bulleb, 
said:  ''This  rule  appear^  to  be  reasonable,  and  that  very 
injurious  consequences  might  follow  to  the  public,  if  peace  offi- 
oers^  who  ought  to  receive  into  custody  a  person  charged  with 


60  SUPREME  COURT  OF  INDIANA. 

Doering  v.  The  State. 

a  felony,  were  personally  answerable,  should  it  turn  out  that 
iiLpoint  of  law  no  felony  had  been  committed." 

In  1  Chit.  Crim.  Law,  22,  the  law  is  stated  thus :  "  Con-  . 
stables  are  bound,  upon  a  direct  charge  of  a  felony,  and  reasona- 
ble grounds  of  auspicion  laid  before  them,  to  apprehend  the 
party  accused,  and  if  upon  a  charge  of  burglary,  or  other  fel- 
ony, he  be  required  to  apprehend  the  offender,  or  to  make  hue 
and  cry,  and  neglect  so  to  do,  he  may  be  indicted.  And  a  peace 
oflSoer,  upon  a  reasonable  charge  of  felony,  may  justify  an 
arrest  without  a  warrant,  although  no  felony  has  been  com- 
mitted because,  as  observed  by  Lord  Hale,  the  constable 
cannot  judge  whether  the  party  be  guilty  or  not,  till  he  come 
to  his  trial,  which  cannot  be  till  after  his  arrest;  and,  as 
observed  by  Lord  Mansfield  in  Samud  v.  Payney  if  a  man 
charges  another  with  a  felony,  and  requires  an  officer  to  take 
him  into  custody,  and  carry  him  before  a  magistrate,  it  would 
be  most  mischievous  that  the  officer  should  be  bound  first  to 
try,  and,  at  his  peril,  exercise  his  judgment  on  the  truth  of  the 
charge;  he  that  makes  the  charge  should  alone  be  answera- 
ble ;  the  officer  does  his  duty  in  conveying  the  accused  before 
a  magistrate,  who  is  authorized  to  examine,  and  commit,  or 
discharge."  ^ 

The  law  applicable  to  arrests  by  a  private  person  is  stated 
with  great  precision  and  clearness  by  Tilghman,  C.  J.,  in 
Wakely  v.  Hart,  6  Binn.  316,  where,  after  quoting  a  provision 
of  the  state  constitution  and  commenting  thereon,  it  is  said : 
*'  But  it  is  nowhere  said,  that  there  shall  be  no  arrest  without 
warrant.  To  have  said  so  would  have  endangered  the  safety 
of  society.  The  felon  who  is  seen  to  commit  murder  or  rob- 
bery, mast  be  arrested  on  the  spot  or  suffered  to  escape.  So 
although  not  seen,  yet  if  known  to  have  committed  a  felony, 
and  pursued  with  or  without  a  warrant,  he  may  be  arrested 
by  any  person.  And  even  when  there  is  only  probable  cause 
of  suspicion,  a  private  person  may  without  warrant  at  his 
peril  make  an  arrest.  I  say  at  hjs  peril,  for  nothing  short  of 
proving  the  felony  will  justify  the  arrest.  These  are  prin- 
ciples of  the  common  law,  essential  to  the  welfare  of  socieiy^ 
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and  not  intended  to  be  altered  or  impaired  by  the  constitu- 
tion/' 

We  think  the  instruction  under  examination,  when  applied 
to  arrests  by  a  private  person,  expresses  the  law  correctly, 
but  when  applied  to  arrests  by  peace  officers,  is  clearly  erro- 
neicms,    ^  *    < 

/It  is,  however,  insisted  by  the  Attorney  General,  that  there 
is  nothing  in  the  record  showing  that  the  appellant  possessed 
the  powers  of  an  ordinary  peace  officer.  The  city  of  Evans- 
ville  is  governed  by  a  special  charter,  which  does  not  define 
the  powers  of  the  police  force.  The  charter  confers  on  the 
common  council  power  '^  to  establish,  organize,  and  maintain 
a  city  watch,  and  prescribe  the  duties  thereof,*'  and  "  to  regulate 
the  general  police  of  the  city.*'  \ 

The  ordinances  of  the  city,  defining  the  duties  and  prescrib-  ^' 

ing  the  powers  of  the  police  force,  were  not  read  in  evidence.  .  q/  ^ 
It  is  earnestly  claimed,  that  we  cannot,  under  these  circum- 
stances, indulge  t|;Le  presumption  that  the  appellant  possessed 
the  powers  of  a  conservator  of  the  peace.  We  take  notice  of 
the  existence  of,  and  the  powers  conferred  by,  the  city  char- 
ter, and  that  Evansville  has  a  city  government.  It  was  proved 
that  the  appellant  was  acting  as  a  policeman  in  such  city. 
We  think  we  should  indulge  the  presumption,  that  the  police 
force  of  such  city  possessed  the  ordinary  powers  of  peace  offi- 
cers at  the  common  law,  but  we  do  not  think  the  presumption 
should  be  carried  bfeyond  the  powers  possessed  by  conservators 
of  the  peace  at  the  common  law. 

A  full  and  accurate  statement  of  the  powers  and  duties  of 
the  police  force,  under  the  general  act  pf  incorporation  of 
cities,  will  be  found  in  Boaz  v.  TatCj  43  Ind.  60. 

The  judgment  is  reversed,  with  coste;  and  the  cause  is 
ittoanded  for  a  n^w  trial^  in  accordance  with  this  opinion. 


o 


62  SUPREME  COURT  OF  INDIANA. 

Millikin  etaL  v.  The  Town  of  Bloomington  ei  aL 


MiLLlKIN   ET  AL.    V.   ThE   ToWN  OP  BlOOMINGTON  ET  AI^. 

Town. — Trustees,  how  Elected, — ^A  trustee  must  be  elected  for  each  district  of 
an  incorporated  town,  but  each  must  be  elected  by  the  voters  of  the  whole 
town,  at  one  poll,  or  place  of  voting,  and  the  preceding  board  of  trustees, 
or  a  majority  of  them,  must  act  as  the  inspectors  at  the  election,  and  the 
certificates  of  election  must  be  signed  by  the  trustees  present  at  the  elec- 
tion who  have  acted  as  inspectors. 

'Same. — Tax. — A  tax  levied  by  the  trustees  of  a  town,  to  be  valid,  must  be 
levied  by  a  legally  constituted  board  of  trustees,  upon  property  liable  to 
be  taxed,  and  those  acting  as  trustees  must  each  reside  in  his  proper  dis- 
trict, and  be  legally  qualified ;  and  the  necessary  forms  in  assessing  the 
property,  levying  the  tax,  and  placing  it  on  the  duplicate,  must  be  com- 
plied with. 

Same.— i)</ecto  Cured.— The  act  approved  March  9th,  1875  (Acts  1875,  Keg. 
Ses.,  p.  153),  cured  the  irregularities  in  the  election  of  trustees  and  in  th» 
levy  of  the  taxes  complained  of  in  this  case.  , 

From  the  Monroe  Circuit  Court. 

J.  W.  Buskirk  and  <7.  JET.  Louden,  for  appellants. 
'O,  W.  Henderson f  for  appellees. 

Downey,  J. — This  was  an  action  by  the  appellants  against 
the  appellees,  to  enjoin  the  collection  of  certain  taxes  assessed 
by  the  authority  of  the  town.  The  plaintiffs  arc  owners  of 
property  in  the  town,  on  which  the  tax  is  charged.  The  grounds 
of  objection  to  the  tax  are,  that  the  trustees  who  made  the 
levy  were  not  legally  elected,  and  their  election  was  not  legally 
certified  to  the  clerk  of  the  circuit  court.  The  town  was 
divided  into  four  wards  or  districts.  A  trustee  was  elected 
for  each  district,  but  they  were  elected  by  districts  at  a  sepa- 
rate poll,  and  not  at  one  poll  by  a  vote  of  the  whole  town.  The 
members  of  the  preceding  board  of  trustees,  or  a  majority  of 
them,  did  not  act  as  inspectors  of  the  election,  but,  as  v/c  infer, 
persons  appointed  by  them  in  each  district  acted  &s  such 
inspectors.  The  persons  who  acted  as  inspectors  in  the  several 
districts  united  in  making  the  certificate  of  election,  v/hich  was 
filed  in  the  office  of  the  clerk  of  the  circuit  court  The  cer- 
tificate states  the  number  of  votes  received  by  each  candidate, 
4Uid  gives  the  names  of  those  who  were  elected.    We  see  no 
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•objection  to  its  form.  On  demurrer  to  the  complaint^  it  was 
adjudged  insufficieiiit.  To  this  ruling  the  plaintiffs  excepted, 
and  they  have  assigned  it  here  as  error. 

Counsel  for  the  appellees  does  not  attempt  to  sustain  the 
regularity  and  validity  of  the  election.  We  think  this  could 
not  be  done.  The  election  was  undoubtedly  illegal.  While 
the  law  provides  for  the  election  of  a  trustee  in  each  district 
in  the  town,  it  clearly  contemplated  that  they  shall  be  elected 
by  a  vote  of  the  whole  town,  and  that  only  one  poll,  or  place 
of  voting,  shall  be  allowed.  1 G.  &  H.  621, 622,  sees.  lOand  15. 
It  is  also  required,  by  the  statute,  that  the  preceding  board  of 
trustees,  or  a  majority  of  them,  shall  act  as  the  inspectors.  1 
G.  &  H.  622,  sec.  12.  It  is  contemplated  by  the  statute  that 
the  certificate  to  be  filed  with  the  clerk  of  the  circuit  court, 
according  to  sec.  16  of  the  act,  shall  be  signed  by  those  of  the 
preceding  trustees  who  may  be  present  at  the  election  and  act 
as  inspectors. 

There  is  but  a  single  question  in  the  case,  and  that  is, 
whether  those  departures  from  the  statute,  in  holding  and  ciDr- 
tifying  the  election,  render  the  tax  levied  by  the  trustees  ille- 
gal and  void,  so  that  the  collection  thereof  should  be  enjoined. 
It  is  insisted  by  counsel  for  the  appellees  that  the  trustees  who 
levied  the  tax  were  trustees  de  facto,  and  that  the  legahty  of 
their  election  and  the  validity  of  the  tax  cannot  be  ques- 
tioned in  this  way. 

There  are  certain  matters  material  to  the  validity  of  the 
tax  that  are  not  questioned,  and  may,  therefore,  be  taken  as 
conceded.     Among  these  are  the  following : 

1.  That  the  board  of  trustees,  if  legally  constituted,  would 
bave  the  power  to  levy  the  tax. 

2.  That  the  property  of  the  plaintiff  was  liable  to  be  taxed* 

3.  That  the  persons  claiming  to  have  been  elected  trustees 
-each  resided  in  his  proper  district,  and  possessed  the  other 
requisite  legal  qualifications  for  the  office. 

4.  That  die  necessary  forms  were  complied  with  in  assess- 
ing the  property  of  the  plaintiflGs,  levying  the  tax,  placing  it 
OD  the  duplioate,  eta 
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Who  are  officers  de  jure  and  who  de  facto  t 

At  this  point  in  the  preparation  of  this  opinion^  an  act  was 
passed  by  the  legislature  and  took  effect,  which,  we  think, 
cures  the  irregularities  in  the  election  of  the  trustees,  and  in 
the  levy  of  the  taxes  in  question.  Act  approved  March  9th, 
1875,  Acts  Reg.  Ses.  1875,  p.  153. 

The  judgment  is  affirmed,  with  costs. 


The  jEFFERSONVIIiLE,  MADISON,  and  iKDIANAFOIilB  R.  B. 

Co.  V.  McQueen. 

Taxahok  of  Bailboad  Profebty. — Appeal  from  Assessment, — The  act  in 
reference  to  the  valaation  and  taxation  of  railroad  property  within  this 
State  (3  Ind.  Stat.  418)  does  not  provide  for  any  action  by  the  district 
board  of  equalization  upon  the  assessment  made  by  the  appraisers ;  and 
the  only  appeal  authorized  is  an  appeal  from  the  action  of  the  appraiseis 
to  the  state  board  of  equalization. 

Same. — Stay  of  Proceedings, — Such  appeal  does  not  vacate  the  valuation  and 
assessment  made  by  the  county  assessors,  or  suspend  proceedings  thereon. 

Same. — StateBoaTdofEqualizatiori  of  1869  Illegal. — ^The  state  board  of  equal- 
ization for  the  year  1869  was  illegal  in  its  organization ;  and  had  it  beea 
legally  organized,  it  had  no  power  to  act  after  the  time  during  which  it 
might  legally  remain  in  session. 

From  the  Bartholomew  Circuit  Court* 

8.  StansifeTy  C.  Baker,  0.  B.  Sord,  and  A.  W.  Hendricks,. 
for  appellant. 

F.  T.  Hord,  for  appellee. 

Downey,  J. — ^This  action,  which  was  brought  by  the  appel- 
lant against  the  appellee,  was  instituted  for  the  purpose  of 
enjoining  the  collection  of  certain  taxes  which  were  charged 
against  the  appellant  on  the  tax  duplicate  in  Bartholomew 
county,  and  which  were  about  to  be  collected  by  the  appellee^ 
as  treasurer  of  the  county. 

The  complaint  is  as  follows :  ''  The  plaintiff  for  substituted 
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complamt^  says  that  the  auditors  of  the  several  counties  of 
the  third  congressional  district  met  as  a  district  board  of 
equalization  at  the  town  of  Vernon^  the  county  seat  of  Jen- 
nings county,  on  the  Wednesday  after  the  third  Monday  of 
June,  1869,  next  after  the  meeting  of  the  county  boards  of 
equalization  for  that  year ;  and  at  said  meeting  said  district 
board  appraised  and  fixed  the  value  of  plaintiff's  road  in  said 
Bartholomew  county  for  taxation,  for  state,  county,  and  town- 
ship purposes,  at  five  thousand  dollars  per  mile ;  from  which 
plaintiff  appealed  to  the  state  board  of  equalization  for  the 
State  of  Indiana,  whiph  convened  at  the  office  of  the  Auditor  of 
State,  at  Indianapolis,  Indiana,  on  the  5th  day  of  July,  1869 ; 
and  on  the  14th  day  of  July,  1869,  said  state  board  of  equali- 
zation, upon  a  hearing  of  said  appeal,  reduced  said  appraisement 
to  three  thousand  five  hundred  dollars  per  mile  of  their  said 
road  in  said  county,  of  which  the  auditor  of  said  county  was 
duly  notified  by  the  Auditor  of  State,  and  no  other  appraise- 
ment of  said  road  for  taxation  for  the  years  1871  and  1872 
has  been  had,  yet  the  auditor  of  said  county,  without  author- 
ity for  so  doing,  entered  said  road  for  taxation  in  said  county 
for  the  years  1871  and  1872,  appraised  at  five  thousand  dol- 
lars per  mile ;  plaintiff  says  that  the  number  of  miles  of  its 

road  in  said  county  is  ,  and  appraised  for  taxation  at 

three  thousand  five  hundred  dollars  per  mile,  the  taxes  thereon 
for  the  year  1871,  for  state,  county,  and  township  purposes,  at  the 
rate  established  for  said  purposes,  amounted  to  two  thousand  one 
hundred  and  six  dollars  and  six  cents,  which  plaintiff  paid  to  the 
treasurer  of  said  county,  before  delinquent ;  and  appraised  at 
five  thousand  dollars  per  mile,  said  taxes  amounted  to  two 
thousand  nine  hundred  and  seventy-four  and  forty-four  cents ; 
and  the  taxes  on  said  road  for  the  purposes  aforesaid,  in  said 
county,  for  the  year  1872,  appraised  for  taxation  at  three  thou- 
sand five  hundred  dollars  per  mile,  amounted  to  two  thousand 
three  hundred  and  seventeen  dollars  and  eighty-nine  cents,  at 
the  rate  of  taxation  for  that  year,  and  plaintiff  paid  the  same 
to  the  treasurer  of  said  county  before  delinquent ;  and  there  is 
Voi*.XLiIX.- 
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now  charged  to  plaintiff^  on  said  tax  duplicate,  the  sum  of  two 
thousand  one  hundred  and  thirty-nine  dollars  and  one  cent^ 
including  said  difference  between  the  valuation  at  three  thou- 
sand five  hundred  dollars,  and  five  thousand  dollars  per  mile, 
and  the  interest  and  penalty  thereon ;  which  said  sum  said 
treasurer  threatens  to  levy  and  collect  off  the  property  of  the 
plaintiff,  if  not  restrained  from  so  doing  by  the  court ;  where- 
fore plaintiff  prays  the  judge  of  said  court  to  grant  a  tempo- 
rary injunction  restraining  the  said  treasurer  from  collecting, 
or  taking  any  steps  to  collect,  said  sum  or  any  part  thereof, 
until  the  further  order  of  the  court ;  and,  upon  a  final  hearing, 
plaintiff  prays  that  said  injunction  be  made  perpetual,  and  fi)r 
all  other  proper  relict" 

The  complaint  was  verified  by  the  oath  of  an  agent  of  the 
company,  and  a  temporary  injunction  was  granted. 

The  defendant  demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufi&cient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled,  and  the  defendant 
excepted. 

The  defendant  then  answered,  in  three  paragraphs,  as  fol- 
lows: 

"  1.  The  defendant  for  answer  herein  says  that  said-pre- 
tended  state  board  of  equalization,  mentioned  in  the  complaint, 
was  not  a  legal  board  of  equalization  for  state  purposes,  and  was 
not  composed  of  delegates  chosen  by  legal  district  boards  of 
equalization,  in  this,  to  wit,  that  neither  of  the  district  boards 
of  equalization  was  composed  of  the  auditors  of  the  several 
counties  of  said  districts,  as  prescribed  by  law ;  that  the  audi- 
tors of  the  fourth  congressional  district  did  not  meet  at  the 
county  seat  of  Decatur  county,  as  required  by  law,  to  choose  a 
delegate  to  such  state  board,  nor  did  the  auditors  of  the  fifth, 
sixth,  seventh,  eighth,  ninth,  and  eleventh  congressional  dis- 
tricts meet  at  the  places  required  by  law,  and  choose  delegates 
to  said  state  board  of  equalization ;  and  they  say,  if  any  legal 
delegates  or  members  to  said  state  board  of  equalization  were 
present  at  said  meeting,  such  legal  members  did  not  compose 
a  majority  of  the  members  or  delegates  required  by  law,  but  a 
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minority  thereof,  and  as  such  minority  they  had  no  power  to 
bind  defendants  by  an  order  they  made,  or  might  make,  bnt 
their  proceedings  were  void ;  that  said  assessment  of  taxes^ 
with  which  plaintiff  is  charged,  is  the  same  as  made  by  the 
officers  lawfully  authorized  so  to  do,  and  adopted  by  the  board 
of  equalization  for  the  said  Bartholomew  county,  and  as  adopted 
bythedistrictboardofequalizationofthecongressionaldi^rict^ 
wherein  said  Bartholomew  county  was  then  situate,  for  said 
equalization  of  said  taxes ;  and  said  amount  of  taxes  so  charged 
to  the  said  plaintiff,  and  placed  on  the  tax  duplicate  as  afore- 
said, includes  said  taxes  so  legally  assessed  as  aforesaid,  with 
the  penalty  imposed  by  law  on  such  amount  of  said  tax  as 
remains  unpaid,  and  not  the  tax  as  equalized  by  said  unlawful 
state  board  of  equalization ;  the  said  valuation  and  taxation 
relied  on  by  plaintiff  was  made  by  said  state  board,  and  by  no 
other. 

*^  2.  The  defendant,  for  further  answer  herein,  says  that  the 
pretended  board  of  equalization  mentioned  in  the  complaint 
met  on  Monday,  the  6th  day  of  July,  1869,  and  continued  in^ 
session  until  the  16th  day  of  July,  1869,  more  than  ten 
days  altogether;  and  on  said  16th  day  of  July,  1869,  being 
the  Seventh  day  after  said  5th  day  of  July,  1869,  and  the 
twelfth  day  of  their  session,  said  board  made  the  order  of 

re-appraisement,  whereby per  cent,  was  deducted  from 

the  valaation  of  said  railroad  company  in  BarUiolomew  county, 
Indiana,  it  being  the  same  order  and  resolution  mentioned  in 
the  complaint ;  and  the  said  resolution  and  reduction  was  with-^ 
out  authority  of  law,  and  is  void  ;  that  the  said  taxes  charged 
to  the  plaintiff  are  upon  the  assessment  as  the  same  was  made 
by  the  proper  officers  duly  authorized  to  originally  assess  the 
same,  and  as  approved  by  the  county  and  congressional  boards 
of  equalization,  and  upon  none  other,  and  said  taxes  now 
remaining  on  the  tax  duplicate  are  said  residue  of  taxes,  and 
the  penalty  imposed  by  law  for  non-payment  thereof;  where- 
ibre  the  defendant  demands  judgment. 

"3.  The  defendant,  for  further  answer  herein,  says  that 
•under  and  by  virtue  of  a  law  passed  by  the  legislature  of  th& 
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State  of  Indiana^  and  duly  approved  by  the  Governor  thereof 
and  which  took  effect  March  18th,  1859  (see  1  G.  &  H.  321), 
the  district  board  of  equalization  was  required  to  meet  at  cer- 
tain points,  as  therein  provided ;  but  defendant  charges  and 
avers  that  the  auditors  of  the  counties  composing  the  fourth 
congressional  district,  at  the  time  of  the  passage  of  said  law,, 
did  not  meet  at  the  county  seat  of  Decatur  county,  and  held 
no  meeting  there,  and  the  said  counties  did  not  choose  or  select 
a  delegate  to  said  state  board,  and  none  was  there  present  f 
that  the  auditors  of  the  counties  composing  the  fifth  congres- 
sional district,  at  said  time,  did  not  meet  at  the  county  seat  of 
Wayne  county,  and  said  counties  did  not  select  a  delegate  to 
said  state  board ;  that  the  auditors  of  the  counties  composing 
the  sixth  district,  at  the  said  time,  did  not  meet  at  the  county 
seat  of  Marion  county,  and  said  auditors  did  not  select  a  dele- 
gate to  said  state  board ;  that  the  auditors  of  the  counties  com- 
posing the  seventh  congressional  district,  at  said  time,  did  not 
meet  at  the  county  seat  of  Vigo  county,  and  they  did  not 
select  a  delegate  to  attend  said  state  board ;  the  counties  com- 
posing the  eighth  congressional  district,  at  said  time,  did  not 
meet  at  the  county  seat  of  Tippecanoe  county,  and  they  did 
not  select  a  delegate  to  said  state  board ;  the  counties  compos- 
ing the  ninth  congressional  district,  at  said  time,  did  not  meet 
at  the  county  seat  of  Marshall  county ;  the  counties  composing 
the  eleventh  congressional  district  did  not  meet  at  the  county 
seat  of  Wabash  county ;  and  they  did  not  select  a  delegate  for 
said  districts ;  and  said  districts  set  forth  aboVe,  composed  of 
said  counties  then  required  by  law,  had  no  delegates  attending 
said  state  board ;  and  if  there  were  any  legal  members  attend- 
ing said  state  board,  they  did  not  compose  a  majority  of  the 
number  of  delegates  required  by  law,  but  a  minority  thereof; 
they  had  no  power  to  bind  defendant  to  any  order  they  made^ 
or  might  make,  but  their  proceedings  were  void.'' 

The  plaintiff  demurred  to  the  several  paragraphs  of  the 
answer.  The  demurrers  were  overruled,  and  the  plaintiff 
excepted. 

The  plaintiff  replied  as  follows :    '^  That  after  the  paasaga 
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of  the  law  providing  for  district  boards  of  equalization,  the 
Jegifllatore  of  the  State  of  Indiana  re-districted  the  State  for 
congressional  purposes,  whereby  Greensburgh,  Decatur  county, 
the  place  fixed  for  the  meeting  of  the  district  board  of  equali- 
sation for  the  fourth  congressional  district,  was  pLiced  in  the 
third  congressional  district ;  Centreville,  Wayne  county,  the 
place  fixed  for  the  meeting  of  the  district  board  for  the  fifth 
^district,  was  placed  in  the  fourth  congressional  district ;  Indi- 
anapolis, Marion  county,  the  place  fixed  for  the  meeting  of 
^d  board  for  the  sixth  district,  was  transferred  to  the  fifth 
district ;  Terre  Haute,  Vigo  county,  the  place  fixed  by  the  said 
law  for  the  meeting  of  the  board  for  the  seventh  district,  was 
transferred  to  the  sixth  district ;  La&yette,  Tippecanoe  county, 
ihe  place  fixed  fi)r  the  meeting  of  said  board  for  the  eighth 
district,  was  transferred  to  the  seventh  district ;  Plymouth, 
Marshall  county,  the  place  fixed  for  the  meeting  of  said  board 
for  the  ninth  district,  was  transferred  to  the  eleventh  district ; 
and  Wabash,  Wabash  county,  the  place  fixed  for  the  mieeting 
of  the  board  for  the  eleventh  district,  was  transferred  to  the 
eighth  district;  thereaft;er,  on  the  1st  day  of  June,  1869^  John 
I>.  Evans,  Auditor  of  State,  issued  a  communication,  or  pro- 
clamation, to  the  several  county  auditors  of  the  State,  wherein 
and  whereby  he  recommended  and  directed  that  the  auditors 
of  the  counties  composing  the  congressional  districts  meet  at 
the  time  required  by  law,  at  the  following  places,  which  were 
central  points  within  the  several  congressional  districts  as  then 
•organized :  first  district,  at  the  county  seat  of  Gibson  county; 
second  district,  at  the  county  seat  of  Floyd  county ;  third  dis- 
trict, at  the  county  seat  of  Jennings  county ;  fourth  district, 
at  the  county  seat  of  Bush  county ;  fifth  district,  at  the  county 
seat  of  Marion  county ;  sixth  district,  at  the  county  seat  of 
Vigo  county ;  seventh  district,  at  the  county  seat  of  Tippeca- 
noe county ;  eighth  district,  at  the  county  seat  of  Miami 
oounty ;  ninth  district;  at  the  county  seat  of  Randolph  county ; 
tenth  district,  at  Eendallville,  in  Noble  county ;  eleventh  dis- 
trict, at  the  county  seat  of  Porter  county ;  and  the  county 
auditors- of  the  said  several  congressional  districts  did  meet  at 
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the  time  fixed  by  law,  at  the  above  and  foregoing  designated' 
plaees,  that  for  the  third  congressional  district  being  the  same- 
.  fixed  by  the  law  providing  for  said  district  boards ;  and  when 
80  met,  and  whilst  being  in  session  as  such  boards,  they  sev- 
erally elected  and  appointed  a  delegate  to  the  said  state  board 
of  equalization,  which  met  as  averred  in  the  complaint,  when 
a  committee  on  credentials  of  said  delegates  was  appointed  by 
caid  board,  which  committee  reported  to  said  board,  on  the  7th 
day  of  July,  1869,  that  they  had  examined  said  credentials, 
and  found  that  the  following  named  county  auditors  were  duly 
chosen  and  appointed  members  of  said  board : 

**  1.  Victor  Bisch,  of  Vanderburgh  county,  for  the  first  con-- 
grcssional  district. 

"  2.  James  C.  O'Brien,  of  Martin  county,  for  the  second 
congressional  district. 

*'  3.  Richard  D.  Slater,  Jr.,  of  Dearborn  county,  for  the 
third  congressional  district. 

"  4.  C.  B.  Bently,  of  Franklin  couniy,  for  the  fourth  con- 
gressional district. 

'^  5.  Eugene  CuUey,  of  Brown  county,  for  the  fifth  congres- 
sional district. 

"6.  Charles  D.  Woolfork,ofLawrence  county,  for  the  sixth 
congressional  district. 

"  7.  A.  J.  Castater,  of  Tippecanoe  county,  for  the  seventh 
congressional  district. 

*'  8.  William  Neal,  of  Grant  county,  for  the  eighth  congres-^ 
eional  district. 

'*  9.  Henry  J.  Budisell,  of  Allen  county,  for  the  ninth  con- 
gressional district. 

"  10.  Francis  McCartney,  of  Steuben  county,  for  the  tenth 
congressional  district. 

'*  11.  A.  C.  Thompson,  of  Marshall  county,  for  the  eleventh 
congressional  district. 

«  Which  report  waa  concurred  in  by  said  board  j  and  said 
delegates  were  duly  sworn  and  qualified  as  such,  and  there- 
after, on  the  day  mentioned  in  said  complaint,  reduced  said, 
valuation  of  plaintiff's  road,  as  set  forth  in  said  complaint.  A. 
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copy  of  the  proceedings  of  said  state  board  of  equalization  and 
a  copy  of  said  communication  by  said  Auditor  of  State  to  said 
county  auditors  are  filed  herewith^  and  all  the  averments  of 
isaid  answer^  not  herein  specially  replied  to,  are  denied." 

The  defendant  demurred  to  the  reply,  for  the  reason  that  it 
did  not  state  facta  sufficient  to  constitute  a  reply,  and  the 
demurrer  was  sustained. 

The  plaintiff  excepted  to  the  ruling,  and,  refusing  f\irther  to 
reply,  final  judgment  was  rendered  for  the  defendant. 

Errors  are  assigned  by  the  appellant  as  follows : 

1.  Overruling  the  demurrer  to  the  first  paragraph  of  the 
answer. 

2.  Overruling  the  demurrer  to  the  second  paragraph  of  the 
answer. 

3.  Overruling  the  demurrer  to  the  third  paragraph  of  the 
answer. 

4.  Sustaining  the  demurrer  to  the  reply. 

6.  Finding  against  the  appellant  for  want  of  a  reply. 

6.  Dissolving  the  temporary  injunction. 

The  appellee  has  pleaded  a  denial  of  the  errors  assigned  by 
the  appellant,  and  has  assigned  as  a  cross  error  the  overruling 
of  his  demurrer  to  the  complaint. 

It  appears  to  be  the  desire  of  counsel  in  this  case,  that  we 
shall  decide  the  questions  argued  in  the  brie&,  whether  they 
are  presented  by  the  record  or  not.  It  is  conceded  by  conn* 
eel  for  the  appellant  that  the  case  was  commenced  under  a  mis- 
apprehension as  to  the  state  of  the  law  bearing  upon  it,  they 
supposing  that  the  provisions  of  the  general  law  touching  the 
assessment  of  real  estate  for  taxation  governed  the  case,  when, 
in  fiu5t,  it  was  governed  by  the  act  of  1865  entitled  "  an  act  to 
secure  a  just  vsJuation  and  taxation  of  all  railroad  property 
within  this  State,  to  legalize  the  valuation,  assessment,  adjust*  / 
ment  and  payment  of  taxes  for  such  property,  made  subse- 
quent to  the  year  1859."  3  Ind.  Stat.  418.  As  the  two  laws 
are  essentially  different,  it  is  not  strange  that  the  questions  in 
the  case  are  not  well  presented  by  the  record.  We  must,  of 
4X)ur8e,  examine  the  questions  with  reference  to  the  law  of 
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1865.  The  first  section  requires  the  company  on  or  before 
the  first  Monday  in  April^  1869^  and  each  year  thereafter,  in 
which  there  shall  be  a  general  appraiBement  of  the  real  prop- 
erty of  the  State,  to  "  furnish  to  the  appraiser  of  each  counly 
through  which  their  respective  roads  may  run  a  written  state- 
ment of  the  length  of  the  line  of  such  roads  within  his  county^ 
and  also  a  statement  of  all  the  machine  shops,  depots,  depot 
grounds,  rolling  machinery  and  other  property  of  such  com- 
pany, used  by  it  in  doing  the  business  thereof  within  this 
State,  and  of  the  gross  earnings,  and  also  of  the  average  net 
earnings  of  such  road  over  and  above  the  current  necessary 
expenses  in  transacting  its  business,  and  for  repairs  during  the 
five  years  immediately  preceding  such  statement  which  shaU 
be  verified  by  the  oath  or  affirmation  of  the  proper  officer  of 
such  company  making  such  statement.'^ 

The  second  section  provides,  that  the  appraisers  of  the 
counties  through  which  the  road  shall  run,  if  through  more 
than  one  county,  shall,  within,  etc.,  meet  at,  etc.,  and  appraise 
the  value  of  the  road  per  mile,  etc.,  and  apportion  the  same 
among  the  counties. 

Section  5  of  the  act  provides,  that  "  if  any  railroad  company 
shall  be  dissatisfied  with  the  valuation  so  made  by  said  county 
appraisers,  such  company  may,  provided  they  have  complied 
with  the  provisions  of  the  first  section  of  this  act,  appeal  there- 
from to  the  state  board  of  equalization  at  its  first  session  there- 
after, by  serving  a  written  or  printed  notice,  sealed  with  its 
corporate  seal,  on  the  Auditor  of  State  to  that  effect,  not  less 
than  ten  days  before  the  meeting  of  such  board,  and  said  board 
of  equalization  is  hereby  empowered  to  examine  the  alleged 
grievances  and  grant  such  relief  as  may  be  deemed  just.'' 

This  law  does  not  provide  for  any  action  by  the  district 
board  of  equalization  upon  the  assessment  made  by  the  apprais- 
ers, nor  does  it  provide  for  an  appeal  from  the  district  board 
to  the  state  board  of  equalization.  Hence,  when  the  complaint 
speaks  of  the  action  of  the  district  board  of  equalization,  with 
reference  to  this  matter,  it  speaks  of  something  which  is  not 
recognized  or  authorized  by  the  law ;'  and  so  as  to  the  appeal 
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from  the  action  of  the  district  board.  The  only  appeal  author- 
ized by  the  act  is  an  appeal  £rom  the  action  of  the  appraisers 
to  the  state  board  of  equalization,  according  to  the  fifth  section 
above  set  forth. 

It  is  said  by  counsel  for  appellant :  '^  The  complaint,  how- 
ever, Is  good  on  demurrer.  It  is  averred  that  the  district 
board  '  appraised  and  fixed  the  value  of  plaintiff's  road  in  said 
Bartholomew  county,  for  taxation  for  state,  county,  and  town- 
ship purposes,  at  five  thousand  dollars  per  mile,  from  which 
plaintiff  appealed  to  the  state  board  of  equalization  for  the 
Btate  of  Indiana,  which  convened  at  the  office  of  the  Auditor 
of  State,  at  Indianapolis,  Indiana,  on  the  5th  day  of  July,  1869, 
and  on  the  14th  day  of  July,  1869,  said  state  board  of  equal- 
ization, upon  a  hearing  of  said  appeal,  reduced  said  appraise- 
ment to  three  thousand  five  hundred  dollars  per  mile  of  their 
joad  in  said  county,  of  which  the  auditor  of  said  county  was 
duly  notified  by  the  Auditor  of  State,  and  no  other  appraise- 
ment of  said  land  for  taxation  for  the  years  1871  and  1872  has 
heen  had ;  yet  the  plaintiff  says  that  the  auditor  of  said  county, 
without  authority  for  so  doing,  entered  said  road  for  taxation 
in  said  county  for  the  years  1871  and  1872,.  appraised  at  five 
thousand  dollars  per  mile.' " 

Conceding,  without  deciding  that  the  complaint  is  good,  we 
will  refer  to  and  examine  the  paragraphs  of  the  answer. 

The  first  paragraph  shows,  that  the  pleader  was  under  the 
same  misapprehension,  with  reference  to  the  law  of  the  case, 
as  that  which  contributed  to  shape  the  complaint.  As  to  the 
legality  of  the  state  board  of  equalization,  which  b  called  in 
question  by  the  first  part  of  the  paragraph,  we  do  not  deem  it 
necessary  to  do  more  than  to  say  that  that  body  has  already 
been  held  illegal  by  this  court  in  two  cases :  The  StaUy  ex  rd. 
JSvans,  Vi  MeGinnia,  34  Ind.  452,  and  ShoemaJeer  v.  The  Board 
of  C&mmWBy  etc,,  36  Ind.  175. 

The  paragraph  has  another  allegation,  which  we  think  fairly 
meets  the  allegation  relied  upon  in  the  complaint  to  make  it 
good.  That'  allegation  is, "  that  said  assessment  of  taxes  with 
which  the  plaintiff  is  charged  is  the  same  as  made  by  the  offi* 
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cers  lawfully  authorized  so  to  do/'  etc.  What  follows  with 
reference  to  the  assessment  having  been  adopted  by  the  board 
of  equalization  of  Bartholomew  county,  and  the  district  board 
of  equalization  of  the  congressional  district,  is  immaterial.. 
We  regard  the  first  paragraph  of  the  answer  as  sufiBcient. 

The  second  paragraph  alleges,  inter  alia,  that  the  taxes  were 
levied  upon  the  assessment  as  the  same  was  made  by  the  proper 
ofiScers  duly  authorized  to  originally  assess  the  same,  and  that 
the  alleged  change  made  by  the  state  board  of  equalization 
was  made  more  than  ten  days  after  it  met.  The  stat-e  boards 
had  it  been  legally  formed,  had  no  power  to  act  after  the  time 
during  which  it  might  legally  remain  in  session.  This  is  sa 
decided  in  The  State,  ex  reL  Evans,  v.  Mc  Ginnis,  supra.  We  think 
the  second  paragraph  of  the  answer  a  good  bar  to  the  action* 

The  third  paragraph  shows  that  a  majority  of  the  district 
boards  of  equalization  failed  to  meet  at  the  places  designated 
by  law ;  that  they  had  no  delegate  attending  the  meeting  of 
the  state  board,  and  that  only  a  minority  of  the  members  of 
the  state  board  were  legal  members  thereof.  But  the  answer 
does  not,  in  any  way,  meet  the  allegation  in  the  complaint, 
that  '^  no  other  appraisement  of  said  road  for  taxation  for  the 
years  1871  and  1872  has  been  made,''  than  as  stated  in  the 
complaint.  For  this  reason  we  do  not  see  how  it  can  be  sus- 
tained. It  would  seem  to  be  wholly  immaterial  what  action 
was  taken  by  the  state  board,  if  there  was  no  other  assessment 
made  than  that  which  is  alleged  to  have  been  made  by  the 
district  board  of  equalization,  since,  as  we  have  seen,  the  dis- 
trict board  had  no  power  to  make  any  as^ssment.  In  our 
opinion,  for  this  reason,  the  third  paragraph  of  the  answer  was- 
bad. 

The  reply,  as  may  be  seen,  was  to  all  the  paragraphs  of  the 
answer.  If  we  concede  that  the  state  board  of  equalization 
was  a  legally  organized  board,  or  a  board  de  facto,  as  claimed, 
still,  it  could  not  have  prolonged  its  session,  as  we  have  seen, 
beyond  the  period  of  ten  days ;  and,  as  the  second  paragraph 
of  the  answer  alleges  that  the  reduction  in  the  amount  of  the 
appraisement  was  made  aft)er  the  expiration  of  that  time,  and 
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as  the  reply  mnst  be  good  as  to  both  the  first  and  second  par- 
agraphs of  the  answer,  which  we  have  held  good,  or  bad  as  to 
both,  it  seems  clear  to  ns,  that  there  was  no  error  in  sustain- 
ing the  demurrer  thereto.  It  makes  no  attempt  to  deny  or 
avoid  the  allegation  in  the  second  paragraph  of  the  answer, 
that  the  reduction  was  made  after  the  expiration  of  ten  days 
from  the  time  of  the  meeting  of  the  board. 

Upon  the  record,  as  it  stands,  the  appellee  is  entitled  to  an 
afiSrmance  of  the  judgment. 

The  judgment  is  affirmed,  with  cosfa. 

Ok  Petition  fob  a  BEHBABma. 

BusKiBK,  C.  J. — A  very  able  and  elaborate  brief  has  been 
submitted  by  counsel  for  appellant,  in  support  of  her  petition 
for  a  rehearing.  We  are  again  urged  to  overrule  the  case 
of  The  State,  ex  reL  Evaria,  v.  McGinnis,  34  Ind.  452, 
which  held  the  state  board  of  equalization  of  1869  illegal, 
and  its  proceedings  void.  "We  are  entirely  satisfied  with  the 
ruling  in  that  case,  and  the  grounds  upon  which  it  proceeded. 
It  was  followed  and  adhered  to  in  the  subsequent  case  of  Shoe* 
fnaier  v.  The  Board,  etc,,  of  Grant  County,  36  Ind.  175, 

The  facts  in  the  present  case  are,  in  substance,  the  same  as 
in  the  ITie  State,  ex  reL  Evans,  v.  McGinnis,  supra. 

The  facts  averred  in  the  third  paragraph  of  the  answer  do 
not  show,  in  our  opinion,  that  the  state  board  of  equalization 
was  a  legal  body.  The  matters  set  up  in  the  reply  do  not 
materially  affect  the  question  involved  or  render  necessary  a 
different  ruling. 

It  is,  in  the  next  place,  earnestly  insisted,  that  the  appeal 
by  the  appellant  from  the  valuation  made  by  the  county  assess- 
ors to  the  state  board  of  equalization  either  vacated  the  val- 
nation  and  assessment  made  by  the  county  assessors,  or  sus- 
pended proceedings  thereon  until  there  was  a  decision  of  such 
appeal  by  a  valid  and  legal  state  board  of  equalization. 

If  either  proposition  is  true,  the  injunction  should  have  been 
(ranted.    If  the  appeal  vacated  the  valuation  and  assessment 
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made  by  the  county  assessors,  then  there  is  not  now,  nor  has 
there  been  since  such  appeal  was  taken,  any  valid  assessment 
against  the  appellant.  If  the  appeal,  on  the  other  hand,  sus- 
pended proceedings  upon  such  valuation  and  assessment  until 
the  appeal  was  decided,  then  the  result  and  legal  effect  must 
be  the  same,  for  there  has  been  no  decision  rendered  on  such 
appeal  by  any  legal  state  board  of  equalization.  In  either 
event,  the  appellant  has  not  been  legally  assessed  with  taxes  on 
such  assessment  since  such  appeal  was  perfected. 

The  fifth  section  of  the  statute  of  1865,  Acts  Special  Ses- 
€ioD,  p.  123,  gives  the  right  of  appeal,  and  is  as  follows: 

'^  Sec.  5.  If  any  railroad  company  shall  be  dissatisfied  with 
the  valuation  so  made  by  said  county  appraisers,  such  company 
may,  provided  they  have  complied  with  the  provisions  of  the 
first  section  of  this  act,  appeal  therefrom  to  the  state  board  of 
equalization  at  its  first  session  thereafter,  by  serving  a  writ- 
ten or  printed  notice,  sealed  with  its  corporate  seal,  on  the 
Auditor  of  State  to  that  effect,  not  less  than  ten  days  before 
the  meeting  of  such  board,  and  said  board  of  equalization  is 
hereby  empowered  to  examine  the  alleged  grievances  and 
grant  such  relief  as  may  be  deemed  just.'' 

There  is  no  provision  in  the  statute  declaring  the  force 
and  effect  of  the  appeal.  It  is  neither  provided  that  such 
appeal  shall  vacate  the  valuation  made  by  the  county  apprais- 
ers, nor  suspend  proceedings  thereon.  The  appellant  was  not 
required  to  give  any  bond.  The  question  was  not  to  be  heard 
de  novo  by  the  state  board  of  equalization.  The  board  was 
empowered  to  examine  the  alleged  grievances,  and  grant  such 
relief  ajs  might  be  deemed  just.  The  state  board  was  limited 
and  restricted  to  the  examination  of  alleged  grievances.  If 
grievances  were  shown  to  exist,  then  the  power  was  conferred 
to  grant  relief,  otherwise  not.  The  valuation  of  the  county 
appraisers  remained  in  force,  and  the  presumption  was  to  be 
indulged  that  it  was  correct ;  and  the  grievances  were  to  be 
alleged  and  shown  by  the  appellant.  The  board  was  empow- 
ered simply  to  examine  and  review  the  action  of  the  county 
appraisers,  in  the  pa:rticulars  alleged  and  shown  to  exist  The 
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powers  of  the  board  were  of  the  same  character  and  extent  aa 
those  of  this  court,  which  sits  as  a  court  of  error,  to  correct 
such  errors  as  are  assigned  and  shown  to  exist  in  the  proceed- 
ings of  the  lower  courts. 

In  Young  y.  The  State,  34  Ind.  46,  the  effect  of  an  appeal 
was  considered  and  decided,  where  the  court  said :  '^  When 
an  appeal  is  taken  and  perfected  from  the  judgment  or  deter- 
mination of  an  inferior  court  to  a  superior  court,  as  in  the  case 
of  appeals  from  the  board  of  commissioners,  or  from  a  justice 
of  the  peace  to  the  circuit  or  common  pleas  court,  and  the 
cause  or  matter  is  to  be  tried  in  the  circuit  or  common  pleas 
court  de  novo,  upon  the  original  papers,  the  appeal  operates  to 
suspend  or  supersede  further  proceedings  under  the  judgment 
or  determination  from  which  the  appeal  is  taken,'^ 

The  ruling  in  the  above  case  has  been  adhered  to  in  Lincoln 
V.  ITie  Stale,  ex  reL  Wood,  36  Ind.  161,  and  Blair  v.  SAlpat^ 
rick,  40  Ind.  312. 

Then,  as  the  appeal  to  the  state  board  was  not  to  be  tried 
de  novo,  upon  the  original  papers,  it  manifestly  results,  from 
the  doctrine  above  stated,  that  it  did  not  suspend  or  supersede 
the  valuation  made  by  the  county  appraisers;  and  as  the  state 
board  of  equalization  was  illegal,  and  its  proceedings  void,  it 
follows,  that  the  action  and  determination  of  the  county 
appraisers  remained  in  full  force  and  unaffected  by  such 
appeal.  The  Auditor  of  State  had  the  power  to  require  the 
appellant  to  pay  taxes  upon  the  valuation  made  by  the  county 
appraisers. 

The  petition  for  a  rehearing  is  overruled. 


McMuiiLEN  ET  AL.  V.  ClARKs 

PBlonCfi/— iUtJ^menl  <^  J^ror^— Where  the  only  error  MBigned  ib  the  otbt- 
mling  of  a  motion  for  a  new  trial,  an  alleged  error  in  ruling  upon  a 
motion  to  Bappress  a  depoeition,  not  made  a  ground  of  the  motion  for  a 
new  trial,  is  not  presented* 
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Same. — AffreemeiU  to  Bead  Deporiium  in  Evidenoe. — ^Where  the  depositioii  or 
Bworn  statement  of  a  witness  purports  to  have  been  taken  ''  to  be  read  in 
evidenee  (subject  to  all  l^al  exceptions)  in  lieu  of  an  oral  ezaminationi,'* 
it  may  be  read  in  evidence  though  the  witness  reside  in  the  countj  and  b» 
able  to  attend  court. 

8abce. — Ifutruetion,  -The  assignment,  as  a  ground  for  a  new  trial,  of  the 
refusal  of  a  certain  instruction  asked,  and  the  giving  of  oral  instructions^ 
does  not  include  an  objection  to  an  oral  modification  of  the  instruction 
asked. 

y  EBBAii  Admissions. —  Weighl  of. — ^Imperfection  of  memory  is  not  the  onlj 
infirmative  circumstance  to  be  considered  in  weighing  the  force  of  ver* 
bal  admissions. 

Peesumption  op  Law. — Parinen. — ^In  a  suit  upon  a  promissory  note,  where 
the  defendants  are  charged  with  having  made  the  note  sued  on  as  partners 
by  their  firm  name,  and  where  the  execution  of  the  note  is  denied  under 
oath,  proof  that  the  defendants  so  denying  were  partners  with  the  other 
defendants  at  the  time  the  note  was  made  does  not  raise  a  presumption 
of  law  that  the  note  is  a  firm  note. 

From  the  Park  Circuit  Court. 

J,  M.  Allen  and  W.  Mack,  for  appellants. 

Downey,  J. — The  error  assigned  in  this  case  is  the  refusal 
of  the  court  to  grant  a  new  trial  on  motion  of  the  defendants^ 
who  are  appellants  in  this  court.  The  action  was  by  the  appel- 
lee against  Daniel  McMullen,  Cornelius  M.  Barnes,  and 
Edward  L.  Wheat,  administrator  of  John  Kilburn,  deceased. 
The  complaint  was  in  three  paragraphs,  each  predicated  upon 
the  same  promissory  note.  The  note  was  for  eleven  hundred 
and  twenty-eight  dollars,  dated  May  26th,  1869,  to  mature  in 
twelve  months,  and  was  signed  by  John  Kilburn  alone. 

In  the  first  paragraph,  it  is  alleged  that  the  defendants  were 
partners  in  business,  and  as  such  partners  borrowed  the  amount 
of  money  of  the  plaintiff,  and  gave  the  note  by  their  firm 
name  of  John  Kilburn.  It  is  alleged,  also,  that  the  said 
money  went  to  the  benefit  of  the  defendants,  and  that  John  Kil- 
burn afterward  departed  this  life,  and  that  said  Wheat  became 
administrator  of  hb  estate. 

In  the  second  paragraph  of  the  complaint,  it  is  alleged  that 
Kilburn  was  carrying  on  business  in  his  own  name ;  that 
McMuUen  and  Barnes  were  silent  partners  with  him  in  busi- 
ness; that  the  plaintiff  loaned  to  the  defendants  said  sum  or 
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iBoneyj  and  Kilbum  executed  the  note  therefor  in  his  own 
name;  and  that  the  money  went  into  and  was  used  bj  said 
firm. 

In  the  third  paragraph  of  the  complaint,  it  is  alleged  that 
the  defendants,  under  the  firm  name  and  style  of  John  Eilbum, 
executed  to  the  plaintiff  their  note,  by  which  they  promised 
to  pay,  etc.,  in  the  usual  form  of"complaints  on  promissory 
notes.    A  copy  of  the  note  was  filed  with  the  complaint. 

McMullen  and  Barnes  answered  in  four  paragraphs : 

1.  A  general  denial. 

2.  That  the  note  was  executed  by  Kilbum,  on  his  own 
account,  in  renewal  of  a  note  given  for  his  individual  debt, 
and  that  the  said  firm  derived  no  benefit  whatever  from  the 
noto. 

3.  That  the  defendants  never  executed  the  note  in  the  man- 
ner and  form  charged  in  the  complaint. 

4.  That  the  note  was  given  without  any  consideration. 
The  second  and  third  paragraphs  of  the  answer  were  verified 

by  the  oath  of  the  defendants  pleading  the  same.  Wheat,  admin- 
istrator of  Kilbum,  made  default.  There  does  not  appear  to 
have  been  any  reply.  The  issues  were  tried  by  a  jury,  and 
there  was  a  general  verdict  for  the  plaintiff,  and  answers  to 
interrogatories  by  which  they  found  that  the  note  was  given 
in  renewal  of  a  note  of  eight  hundred  dollars  and  interest, 
given  by  John  Kilburn  to  John  Clark,  and  that  McMullen 
and  Barnes  were  partners  of  Kilbum  in  1862,  when  the  note 
for  eight  hundred  dollars  was  made. 

A  motion  was  made  by  the  defendants  for  a  new  trial^  for 
&o  following  reasons : 

1.  The  verdict  is  not  sustained  by  the  evidence. 

2.  It  is  contrary  to  law. 

3.  Befusal  to  admit  evidence  offered  by  defendants. 

4.  Admission  of  improper  and  illegal  testimony  by  plaintiff 
and  excepted  to  by  defendants,  to  wit,  depositions  of  King 
and  Huxford. 

6.  In  giving  instmctions  to  the  jury,  to  wit,  one  and  two^ 
^ven  by  the  court. 
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6.  Refusing  instructioiiB  asked  by  the  defendants,  and 
excepted  to,  to  wit,  number  one,  and  giving  verbal  instruct 
tions,  and  refusing  number  six. 

The  court  overruled  this  motion,  and  also  a  motion  for  judg- 
ment in  fiivor  of  the  defendants  on  the  special  findings  of  the 
jury,  and  rendered  judgment  on  the  verdict  for  the  plaintiffl 

The  only  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial.  We  have  to  consider  the  questions  presented 
without  any  brief  on  behalf  of  the  appellee.  We  will  con- 
sider the  questions  as  presented  in  the  brief  of  counsel  fi)r 
appellants. 

The  first  question  argued  is  the  refusal  of  the  court  to  sup-^ 
press  parts  of  the  deposition  of  King.  The  ruling  of  the  court 
on  the  motion  to  suppress  depositions  was  not  made  a  ground 
of  the  motion  for  a  new  trial.  For  this  reason,  that  question  is 
not  presented  by  the  record. 

The  second  question  presented  is  based  upon  the  ruling 
of  the  court  in  admitting  as  evidence  parts  of  the  sworn  state- 
ment of  John  Huxford.  This  statement  was  in  the  form  of  a 
deposition,  containing  an  examination  and  cross-examination, 
and  purports  to  have  been  taken  "to  be  read  in  evidence  (sub- 
ject to  all  legal  exceptions)  in  lieu  of  an  oral  examination.^' 
One  ground  of  objection  was,  that  the  witness  resided  in  the 
county,  was  able  to  attend  court,  and  the  statement  was  not  a 
deposition.  We  think  we  should  understand  from  the  facts 
disclosed  that  it  was  intended  that  the  statement  should  be  read 
as  evidence  unconditionally,  except  as  to  such  objections  as 
might,  for  other  reasons,  be  legally  made  to  it.  An  objection 
was  made  to  the  reading  of  certain  parts  of  the  statement,  but 
the  objection  appears,  by  the  bill  of  exceptions,  to  have  been 
mado  afler  the  paper  was  read,  and  the  ground  of  objection 
was  not  stated.  T^ere  was  no  error  in  disallowing  the  objeo- 
tion. 

The  next  point  relates  to  the  giving  of  oral  modifications 
of  instruction  number  one  asked  by  the  defendants.  The  mod-^ 
ification  of  instruction  number  one  is  not  mentioned  in  the 
motion  £>r  a  new  trial  as  ono  of  the  grounds  thereofl    The- 


\" 
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revising  of  instruction  number  one,  asked  by  the  defendants, 
"was  mentioned,  and  t%e  giving  of  verbal  instructions.  The 
appellants  must  be  confined  to  the  objections  made  and  excep- 
tions taken  in  the  circuit  court. 

Instruction  number  six  asked  by  the  defendants  is  as  fol- 
lows :  "  Verbal  admissions,  consisting  of  mere  repetitions  of 
oral  statements  made  a  long  time  before,  are  subject  to  much 
imperfection  and  mistake,  for  the  reason  that  the  party  making 
eZ  M.y  not  We  exprLed  hU  o™  meaning,  ^Z.  .It  J. 
may  have  misunderstood  him,  or  by  not  giving  his  exact  lan- 
guage may  have  changed  the  meaning  of  what  was  said,  and 
this  is  especially  true  where  a  long  time  has  passed  since  the 
admissions  were  made ;  such  evidence  should,  therefore,  be 
received  by  you  with  caution."  In  lieu  of  this,  the  court  gave 
the  following :  "  In  regard  to  verbal  admissions,  you  will  con- 
sider imperfections  of  memory  and  carefully  weigh  the  evi- 
dence, and  give  them  such  credit  as  they  are  entitled  to."  We 
think  the  defendants  were  entitled  to  the  full  force  of  the 
instniction  asked.  Imperfection  of  memory  is  not  the  only 
infirmative  circumstance  to  be  considered  in  weighing  the  force 
of  verbal  admissions.  The  instruction  asked  was  correct,  as 
a  statement  of  the  law,  and  should  have  been  given  as  asked. 
It  was  applicablo  to  the  case  as  presented  to  the  jury  by  the 
evidence,  and  the  giving  of  it  pight  have  produced  a  diiTcrent 
result. 

The  court  gave  the  following  instruction :  '^  In  this  case, 
it  having  been  admitted  by  the  defendants  that  in  18G9,  when 
the  note  in  suit  was  given,  they  were  partners  with  John 
Xilbum,  doing  business  under  the  firm  name  of  John  Kil- 
bum,  the  presumption  of  law  is,  that  the  note  is  a  firm  note, 
and  you  will  find  for  the  plaintifi>  unless  the  defendants  show, 
by  a  preponderance  of  evidence,  that  the  note  was  not  a  part- 
nership note  and  transaction."  This  charge  was  clearly  wrong. 
There  is  no  such  presumption  of  law.  The  defendants,  McMul- 
len  and  Barnes,  having,  under  oath,  denied  the  execution  of 

t  Voi-  XLIZ.— 6 
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ihe  note,  the  onus  was  upon  the  plaintiff  to  show  their  liability^ 
and  not  upon  them  to  show  that  they  were  not  liable. 

The  judgment  is  reversed^  with  costs,  and  the  cause  remanded^ 
with  instructions  to  grant  a  new  trial* 


LiNGENFELSEB  ET  AL.  V.  SiMOK  ET  AL. 

Fabtnebship.— JtuIpmefU  Agamd  One  Ihrtner.—SuU  Againal  ihe  Otken, — 
The  recovery  of  a  judgment  against  one  partner  bars  an  action  against  the 
other  partners  upon  the  same  cause  of  action. 

Same. — Execution  o/NoU  by  One  Bariner. — ^The  execution  of  a  note  bj  one  of 
several  joint  debtors  does  not  operate  as  a  satisfaction  of  the  original  debt^ 
in  the  absence  of  an  express  agreement  that  it  shall  be  received  in  full 
satisfaction. 

"PRiLCmcE.— Appeal  from  JuaUee^s  CovrL— Pleading  inAppeSaie  GTttrt.— Where 
an  action  commenced  before  a  justice  of  the  peace  is  taken  bj  appeal  te 
a  higher  court,  the  defendant  is  not  injured,  nor  will  a  judgment  be 
reversed,  bj  reason  of  the  court's  sustaining  a  demurrer  to  good  paragrapha 
of  an  answer,  if  the  matters  set  up  in  the  answers  are  provable  under  the 
general  issue. 

Deposition. — Motion  to  Suppress  Deposition. — A  motion  to  suppress  a  depou- 
tion,  because  the  names  of  the  parties  are  not  properly  indorsed  on  the 
envelope^  cannot  be  made  after  the  publication  of  the  deposition. 

Same. — ^Where  a  party  appears  at  the  time  and  place  given  in  a  notice  to 
take  depositions,  and  consents  that  they  may  be  taken  at  another  plaoe^ 
he  cannot  afterward  object  that  they  were  not  taken  at  the  place  named 
in  the  notice. 

Same. — If  a  deposition  shows  that  the  taking  was  adjourned  from  day  to 
day,  without  assigning  any  cause,  where  the  notice  provided  for  adjourn- 
ments, a  party  who  appeared  at  each  adjournment  without  objection  can* 
not  afterward  object. 

Same. — Parties  are  not  injured  by,  nor  can  they  complain  of,  questions  and 
answers  in  a  deposition  that  tend  to  sustain  their  theory  of  the  case. 

Evidence. — Secret  Partner. — In  an  action  against  partners,  two  of  whom  are 
alleged  to  be  dormant,  for  goods  sold  to  them,  it  is  competent  for  the 
plaintiff  to  testify  whether  he  was  informed  of  the  existence  of  the  secret 
partners,  and  if  so,  when  and  how  he  received  the  information. 

Same. — ^A  witness  may  be  asked  to  describe  a  note,  for  the  purpose  of  iden* 
it|  and  such  qaestioo  wUl  not  oall  for  the  oonteoti  of  the  note^ 
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Sake. — ^YTheie  a  letter  is  written,  in  the  name  of  partners,  hj  one  employed 
to  act  for  them,  it  is  competent  for  them  to  show  hj  whom  and  under 
what  circomstanoes  it  was  written. 


From  the  Allen  Common  Pleas. 

X.  Newberger,  O.  H.  Vos8,  B.  F.  Davis,  and  J.  A.  Hbbnan, 
for  appellants. 

A.  ZoUara  and  F,  T.  ZoUars,  for  appellees. 

BusKiRK,  C.  J. — ^This  was  an  action  by  the  appellees  against 
tlie  appellants.  The  action  was  commenced  and  tried  before 
a  justice  of  the  peace^  who  rendered  a  judgment  for  the  appel- 
lants, from  which  judgment  the  appellees  appealed  to  the  court 
of  common  pleas.  In  the  latter  court,  the  cause  was  tried  by 
a  jury,  and  resulted  in  a  verdict  for  the  appellees.  The  court 
overruled  a  motion  for  a  new  trial^  and  rendered  final  judg- 
ment upon  the  verdict. 

The  complaint  was  in  two  paragraphs.  The  first  paragraph 
alleges,  that  the  appellees  were  a  firm,  doing  business  under 
the  firm  name  of  Edward  Simon  &  Brother,  and  that  on  and 
before  and  after  the  20th  day  of  July,  1868,  the  appellants 
were  engaged  in  the  manufacture  of  trunks,  and  selling  valises 
and  travelling  bags,  in  Fort  Wayne,  Indiana,  and  that  at  that 
time  the  appellants  were  all  partners  in  said  business,  under 
the  firm  name  of  John  Lingenfelser ;  that  said  Henry  and 
£mil  Liugenfelser  were  secret  and  silent  partners  in  said  firm, 
and  fraudulently  and  falsely  concealed  from  the  plainti£&  and 
the  public  the  fact  that  they  were  partners  with  said  John 
Lingenfelser.  A  further  allegation,  that  on  the  20th  day  of 
July,  1868,  the  plaintiffs,  upon  the  order  of  John  Lingenfel- 
ser, &Ad  and  delivered  to  said  firm  of  John  Lingenfelser  a 
bill  of  goods,  consisting  of  travelling  bags,  etc.,  amounting  to 
one  hundred  and  eighty-seven  dollars  and  twelve  cents,  a  bill 
of  particulars  being  made  a  part  of  this  paragraph ;  that  the 
same  was  due,  etc. 

The  second  paragraph  states,  that  the  plaintiff  (appellees) 
on  the  20th  day  of  July,  1868,  upon  the  order  of  John  Lin- 
genfelser, sold  and  delivered  to  said  firm  of  John  Lingen&l- 
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ser  a  bill  of  goods,  etc.,  and  that  they  (appellants)  on  the  22<i 
day  of  September,  1868,  promised  to  pay  for  said  goods,  etc. 

In  the'court  of  common  pleas,  the  appellants  filed  an  amended 
answer,  in  six  paragraphs.    The  first  was  the  general  deniaL 

The  second  paragraph  was  as  follows :  "  Defendant  John 
Lingenfelser,  for  second  and  further  answer,  says  that  the 
plaintiffs  recovered  judgment  against  the  defendant  John 
Lingenfelser  for  the  same  demand  since  the  creation  of  said 
claim  now  made  in  plaintiffs'  complaint  herein,  which  judg- 
ment is  of  record  in  the  records  of  this  court ;  wherefore  said 
defendant  John  Lingenfelser  prays  for  judgment  and  for  costs 
against  said  plaintiffs.^' 

The  third  paragraph  was  as  follows :  "  And  for  third  and 
further  answer,  the  defendants  Henry  and  Emil  Lingenfelser 
say  that  the  claim  now  sued  upon  by  plaintiffs  in  this  action 
is  not  against  them  of  right,  nor  by  them  owing  to  said  plain- 
tifis  at  all,  but  by  said  John  Lingenfelser  in  judgment,  and 
that  they  are  not  indebted,  nor  are  they  bound,  unto  said  plain- 
tiffs for  the  debt  of  John  Lingenfelser  by  law,  not  having  so 
promised  in  writing,  nor  in  equity,  having  never  made  any 
promise  which  said  plaintiffs  accepted  for  said  claim." 

The  fourth  paragraph  was  as  follows :  "  Defendants,  for 
fourth  and  further  answer,  say  that  the  said  claim  sued  upon 
by  said  plaintiffs  was  satisfied  by  defendant  John  Lingenfel- 
ser giving  his  promissory  note  therefor,  to  the  satisfaction  of 
said  claim  of  said  plaintiffs;  that  said  John  Lingenfelser  does 
not  know  where  said  note  is ;  wherefore,"  etc. 

The  fifth  paragraph  of  the  answer  was  as  follows :  "  For 
fifth  and  further  answer  to  the  second  paragraph  of  the  com- 
plaint, defendant  John  Lingenfelser  says  that  he  admits  the 
indebtedness  in  said  second  paragraph  contained,  but  further 
says  that  said  plaintiff  recovered  a  judgment  in  this  court  on 

the day  of ,  1868,  for  the  same  identical  claim 

sued  on,  and  prays  that  so  &r  as  he  was  concerned  this  action 
may  be  dismissed  as  to  him ;  wherefore/'  etc. 

The  sixth  paragraph  of  the  answer  was  in  these  words : 
^Defendants,  for  sixth  and  farther  answer  to  first  paiagrapb 


NOVEMBER  TERM,  1874.  85 

Lingeufelser  el  ah  r,  Simon  el  aL 

of  plaintiffs'  complaint^  say  that  said  defendant  John  Lin- 
geufelser settled  and  satisfied  in  full  the  account  sued  upon 
in  this  action  before  this  action  brought  by  his^  defendant 
John's,  promissory  note." 

The  court  sustained  a  demurrer  to  the  second^  third,  fourth, 
fifth,  and  sixth  paragraphs  of  the  answer,  to  which  ruling  the 
appellants  excepted. 

The  appellants  have  assigned  for  error  the  sustaining  of  the 
demurrer  to  the  answer,  and  the  overruling  of  the  motion  for 
a  new  trial. 

The  first  question  presented  for  our  decision  is,  whether  the 
<K>urt  erred  in  sustaining  the  demurrer  to  the  answer. 

We  will  consider  the  second  and  fifth  paragraphs  together, 
as  they  present  the  same  question,  the  second  being  the  sepa- 
rate answer  of  John  Lingeufelser,  and  the  fifth  being  the  joint 
answer  of  Henry  and  Emil  Lingeufelser. 

It  is  alleged  in  the  complaint,  that  John,  Henry,  and  Emil 
Lingeufelser  were  partners ;  that  the  business  was  carried  on 
in  the  firm  name  of  John  Linorenfelser :  that  Henry  and  Emil 

concealed  from  the  plaintiffs  and  the  public  the  fact  that  they 
were  such  partners ;  that  the  plaintifib  sold  to  the  said  John 
Lingenfelser  a  bill  of  goods,  for  the  value  of  which  the  plain- 
tiff sought  in  this  action  to  recover  against  all  of  the  partners 
of  said  firm. 

The  substance  of  the  second  and  fifth  paragraphs  of  the 
answer  was,  that  the  plaintiffs  had  recovered  a  judgment 
against  the  said  John  Lingenfelser,  for  the  same  identical  cause 
of  action  set  out  in  the  complaint.  Did  this  constitute  a  bar 
to  the  action  ?  We  are  of  opinion  that  the  recovery  of  a 
judgment  against  one  partner  bars  an  action  against  the  other 
partners,  upon  the  same  cause  of  action. 

It  was  held,  by  the  Supreme  Court  of  the  United  States,  in 
the  case  of  Mason  v.  Eldred,  6  Wal.  231,  that  the  recovery 
of  a  judgment  against  one  partner  bars  an  action  against  the 
others,  though  the  latter  were  dormant  partners  of  the  de&nd- 
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ant  in  the  original  action,  and  this  fact  was  unknown  to  the 
plaintiff  when  that  action  was  commenced.  The  court,  after 
reviewing  the  English  and  American  cases,  say :  "  The  gen- 
eral doctrine  maintained  in  England  and  the  United  States 
may  be  briefly  stated.  A  judgment  against  one  upon  a  joint 
contract  of  several  persons,  bars  an  action  against  the  others, 
though  the  latter  were  dormant  partners  of  the  defendant  in^ 
the  original  action,  and  this  fact  was  unknown  to  the  plaintiff 
when  the  action  was  commenced.  When  the  contract  is  joint, 
and  not  joint  and  several,  the  entire  cause  of  action  is  merged 
in  the  judgment.  The  joint  liability  of  the  parties  not  sued 
with  those  against  whom  the  judgment  is  recovered,  bein^ 
extinguished,  their  entire  liability  is  gone.  They  cannot  be 
sued  separately,  for  they  have  incurred  no  several  obligation  ;- 
they  cannot  be  sued  jointly  with  the  others,  because  judgment 
has  been  already  recovered  against  the  latter,  who  would  other- 
wise be  subjected  to  two  suits  for  the  same  cause.*' 

The  question  arising  upon  the  second  and  fifth  paragraphs 
of  the  answer  was  very  fully  considered  by  this  court,  and 
decided  in  accordance  with  the  doctrine  laid  down  in  the  above 
casej  in  the  case  of  Crosby  v.  Jerohman^  37  Ind.  264. 

The  third  paragraph  only  amounted  to  the  general  denial, 
and  should  have  been  stricken  out.  There  was  no  error  in^ 
sustaining  the  demurrer  to  it. 

The  fourth  paragraph  presents  for  our  decision  the  question 
of  whether  the  execution  of  a  note  by  one  of  several  joint 
debtors  operates  as  a  satisfaction  of  the  original  indebtedness, 
in  the  absence  of  an  express  agreement  that  the  note  should 
be  received  in  full  satis&ction. 

In  Maxwdl  v.  Day,  45  Ind.  509,  it  was  held,  that  "  the 
taking  of  a  note  from  one  of  several  joint  debtors  for  a  pre- 
existing debt,  is  no  payment,  although  security  may  be  given 
thereon,  unless  it  be  expressly  agreed  to  be  taken  as  payment, 
and  at  the  risk  of  the  creditor." 

In  addition  to  the  authorities  there  cited,  we  cite  Schemerhom 
v.  Loinea,  7  Johns.  311,  and  Muldon  v.  Whitiock,  1  Cow. 
290.    In  the  case  last  cited,  it  is  said,  by  Suthebland,  J.^ 
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that  ^^DO  principle  of  law  is  better  settled^  than  that  taking  a 
note  either  from  one  of  several  joint  debtors^  or  from  a  third 
person,  for  a  pre-existing  debt,  is  no  payment,  unless  it  be 
expressly  agreed  to  be  taken  as  payment,  and  at  the  risk  of 
the  creditor.  Nor  does  the  taking  a  note,  and  giving  a  receipt 
for  so  much  cash,  in  full  of  the  original  debt,  amount  to  evi- 
dence of  such  express  agreement  to  ta^e  the  note  in  payment. 
The  agreement  must  be  clearly  and  explicitly  proved  by  the 
original  debtor,  or  he  will  still  be  held  liable/' 

The  sixth  paragraph  was,  in  substance,  the  same  as  the 
fourth. 

The  fourth  and  sixth  paragraphs  were  bad. 

The  second  and  fifth  paragraphs  were  good,  but  this  action 
having  originated  before  a  justice  of  the  peace,  the  appellants 
were  not  injured  by  such  ruling,  as  all  the  matters  therein 
averred  were  provable  under  the  general  issue.  The  trial 
should  have  proceeded  in  the  common  pleas  in  the  same  man- 
ner, and  should  have  been  governed  by  the  same  rules,  as  before 
the  justice.  In  a  trial  before  a  justice,  every  defence  may  be 
proved  under  the  general  issue,  except  set-off,  statute  of  limita- 
tions, non  est  factum,  and  in  abatement.  Sec.  34, 2  G.  &  H.  585. 

It  is  the  settled  rule  of  this  court,  that  a  judgment  will  not 
be  reversed  because  a  demurrer  was  wrongfully  sustained  to  a 
paragraph  of  answer  which  contained  a  good  defence,  if  there 
was  another  paragraph  under  which  the  same  facts  could  have 
been  proved.  The  Terre  Havie  Gas  Co.  v.  Teel,  20  Ind.  131 ; 
Hynds  v.  Hays,  25  Ind.  31 ;  The  EvansmUe,  etc.,  R.  R.  Co.  v. 
Baum,  26  Ind.  70 ;  Bersch  v.  The  Sinnissippi  Ins.  Co.,  28 
Ind.  64 ;  Wolf  v.  Schofidd,  38  Ind.  175 ;  Peery  v.  The  Greens- 
burgh,  etc..  Turnpike  Co.,  43  Ind.  321 ;  Bailey  v.  TroxeU,  43 
Ind.  432 ;  Bemhamer  v.  Conard,  45  Ind.  151 ;  Kemodle  v. 
Caldwell,  46  Ind.  153. 

In  Bemhamer  v.  Conard,  supra,  it  was  held,  that  in  an 
action  commenced  before  a  justice  of  the  peace,  sustaining  a 
demurrer  to  a  good  paragraph  of  an  answer  that  is  not  a  plea 
in  abatement,  an  answer  of  set-off,  or  an  answer  of  the  statute 
of  limitations,  is  not  error. 
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The  appellants  moved  to  suppress  certain  depositions^  Tvhich 
motion  was  overruled^  and  the  question  is  reserved  by  a  bill 
of  exceptions. 

The  first  ground  of  objection  is,  that  the  names  of  the  par- 
ties to  the  action  are  not  properly  endorsed  on  the  envelope. 
The  motion  was  made  after  the  publication  of  the  deposition. 
It  came  too  late.  Sec.  266,  2  G.  ife  H.  178.  As  the  endorse- 
ments  on  the  envelope  are  not  in  the  record,  we  cannot  say 
that  they  were  not  sufficient. 

Another  ground  of  objection  is,  that  the  depositions  were 
not  taken  at  number  332  Broadway,  N.  Y.,  the  place  named 
in  the  notice. 

The  record  shows,  that  the  appellants,  by  attorney,  appeared 
at  the  time  and  place  named  and  consented  that  they  might 
be  taken  at  a  different  place.  This  was  a  waiver  of  the  objec- 
tion now  urged.    Doe  v.  Broton,  8  Blackf.  443. 

Another  ground  of  the  motion  to  suppress  is,  that  the  tak- 
ing of  the  depositions  was  adjourned  from  day  to  day,  without 
any  cause  assigned.  The  notice  provided  for  adjournments. 
Counsel  for  appellants  appeared  at  each  adjournment,  without 
objection.     There  was  no  error  in  this. 

The  motion  to  suppress  was  properly  overruled. 

The  appellants  moved  to  suppress  the  third,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh,  fourteenth,  fift:eenth, 
sixteenth,  twentieth,  twenty-first,  and  twenty-second  ques- 
tions, and  answers  thereto,  in  the  deposition  of  Samuel 
Simon.  The  motion  was  overruled,  the  question  is  reserved 
by  a  bill  of  exceptions,  and  is  assigned  for  error  here.  The 
third,  fiftli,  and  sixth  questions  were  preliminary,  and  unobjecr 
tionable. 

The  seventh  was:  "State  whether  you  have  ever  been 
informed  that  John  Lingenfelser  had  any  secret  partners  at 
the  time  of  the  sale  of  the  goods  mentioned ;  and  >f  so,  state 
when  and  how  you  received  that  information. 

"  Ans.  I  have  been  informed  that  John  Lingenfelser  had 
secret  partners  when  the  goods  were  sold  to  him,  and  the  infer* 
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matioQ  reached  me  after  the  amount  became  due  and  suit  com- 
menced/' 

The  question  was  proper,  if  the  purpose  was  to  prove  by  the 
admissions  of  the  defendants,  or  either  of  them,  that  Henry 
and  Emil  were  the  dormant  partners  of  John  Lingenfelser ; 
but  the  fact  of  suoh  partnership  could  not  be  proved  by  hear- 
say evidence.  But  we  think  the  purpose  of  such  question  was 
not  to  prove  the  partnership,  but  whether  the  deponent  had 
been  so  informed,  and  when.  The  answer  was,  that  such 
information  had  been  received  after  the  note  was  taken  and 
the  suit  commenced.  The  answer  discloses  nothing  in  refer- 
ence to  who  such  dormant  partners  were.  The  deposition 
seems  to  have  been  taken  upon  the  theory  that  the  taking  of 
the  note  of  John  Lingenfelser,  in  ignorance  of  the  existence 
of  dormant  partners,  would  not  defeat  a  right  of  action  against 
such  dormant  partners,  and  the  purpose  of  the  question  seems 
to  have  been  to  prove  that  the  note  was  taken  in  ignorance  of 
such  fact.  The  answer  was  incompetent  to  prove  the  fact  of 
such  partnership,  but  was  competent  to  prove  when  such  infor- 
mation was  received. 

The  eighth  and  ninth  questions  and  answers  are  unimportant^ 
and  need  not  be  further  noticed. 

The  tenth  was :  "  State  whether  or  not  the  plaintiflF  took 
from  John  Lingenfelser  any  note  for  the  amount  of  the  account 
of  bill  as  stated  in  exhibit  (A) ;  and  if  so,  describe  the  note^ 
and  why  it  was  taken. 

"  Ans.  We  took  a  note  to  determine  the  amount  of  the 
account  and  the  time  of  payment,  and  not  to  cancel  the  account. 
The  note  was  dated  May  1st,  1868,  and  became  due  October 
Ist  and  4th,  1868,  and  reached  us  by  mail  on  the  6th  day  of 
August,  1868." 

The  purpose  of  the  question  was  to  show^that  there  was  no 
agreement  to  take  the  note  in  satisfaction  of  the  account.  We 
do  not  think  the  word  "  describe,"  as  used  in  the  question^ 
called  for  the  contents  of  the  note,  but  the  object  was  to  iden- 
tify it.  The  date  and  maturity  are  given,  but  not  the  amount 
of  the  note.    As  all  the  partners  were  liable,  though  the  noto 
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of  one  was  taken^  this  question  and  answer  could  not  injure 
the  appellants. 

We  think  the  eleventh  question  and  answer  were  proper. 

The  fourteenth,  fifteenth,  and  sixteenth  questions  and  answers 
show  that  the  note  of  John  Lingenfelser  was  received  for  the 
amount  sued  on,  and  was  transferred  to  a  bank,  and  was  after- 
ward taken  up  by  appellees,  and  was  sent  to  Fort  Wayne  for 
collection.  We  are  unable  to  see  why  appellants  should  object 
to  these  questions  and  answers,  as  they  strongly  tended  to  sus- 
tain their  theory  of  the  case.  They  were  not  injured,  and 
have  no  right  to  complain  of  the  ruling  of  the  court. 

The  seventeenth  question  called  out  a  letter  fiom  Henry  and 
Emil  Lingenfelser  to  the  appellees. 

The  eighteenth  question  related  to  who  had  charge  of  the 
correspondence  of  the  appellees. 

The  nineteenth  question  was,  whether  the  letter  of  Henry 
and  Emil  Lingenfelser  had  been  answered,  and  if  so,  by  whom. 
Then  follows  a  letter  written  in  the  name  of  the  firm,  by 
Mr.  Indig,  who  had  charge  of  the  correspondence  of  said 
firm. 

The  twentieth  question  was,  whether  such  letter  had  been 
submitted  to  the  deponent  before  it  was  mailed ;  and  the  answer 
was,  that  it  had  not. 

The  twenty-first  question  was,  whether  the  deponent  bad 
ever  authorized  Mr.  Indig  to  make  the  statement "  that  neither 
H.  Lingenfelser  &  Bro.  nor  John  Lingenfelser  were  indebted 
to  your  firm.'* 

The  answer  was :  "  No,  sir ;  we  never  authorized  him  to 
write  any  such  letter ;  it  was  sent  without  our  knowledge,  and 
the  first  intimation  we  had  of  it  was  sometime  aft;er  suit  had 
been  commenced.*' 

The  twenty-second  question  was,  who  had  charge  at  that 
time  of  the  finances  of  the  firm?  and  the  answer  was,  that  the 
deponent  had. 

The  appellants  also  moved  to  suppress  the  forty-fifth,  forty- 
eighth,  forty-ninth,  fiftieth,  fifty-first,  and  fifty-second  ques* 
tions  and  answers  in  the  deposition  of  Emile  Lidig. 
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These  qaestions  and  answers  related  to  the  letter  written  by 
H.  Lingenfelser  &  Bro.  to  appellees^  the  answer  thereto  writ- 
ten by  witness  in  the  name  of  the  firm,  whether  it  was  writ- 
ten by  him  with  the  knowledge  of  the  firm,  and  whether  it 
was  submitted  to  any  member  of  the  firm  before  it  was  sent, 
and  as  to  what  the  witness  meant  by  the  expression  used 
therein,  "  that  neither  H.  Lingenfelser  &  Bro.  nor  John  Lin- 
genfelser were  indebted  to  the  firm  of  Edward  Simons  & 
Bro.''  The  explanation  was,  that  when  the  letter  was  written 
the  note  of  John  Lingenfelser  for  the  account  sued  on  had 
been  sold  and  negotiated  to  a  bank.  These  questions  and 
answers  related  to  the  same  matters  as  questions  17,  18,  19, 
20,  21,  and  22,  in  the  deposition  of  Samuel  Simon,  above 
stated. 

We  confess  our  inability  to  see  how  these  questions  and  the 
answers  thereto  injuriously  affected  the  appellants.  The  let- 
ter of  H.  Lingenfelser  &  Bro.  to  appellees  was  clearly  admis- 
sible against  them.  The  answer  of  the  appellees  thereto  con- 
stituted a  part  of  the  transaction.  We  think  it  was  compe- 
tent for  Mr.  Indig  to  explain  what  he  meant  by  the  statement 
that  neither  H.  Lingenfelser  &  Bro.  nor  John  Lingenfelser 
were  indebted  to  the  appellees.  We  also  think  it  was  compe- 
tent for  appellees  to  show  that  such  letter  had  been  written 
without  their  direction  or  knowledge. 

The  letter  having  been  written,  in  the  name  of  the  appellees, 
by  one  employed  to  act  for  them,  the  presumption  would  be, 
that  it  was  written  by  them  or  with  their  knowledge,  and  was 
binding  upon  them.  It  was  competent  for  them  to  show  by 
whom  and  under  what  circumstances  the  letter  was  writ- 
ten. 

It  is  also  claimed  that  the  court  erred  in  requiring  Henry 
Lingenfelser  to  answer  the  question,  whether  he  had  not 
offered  to  pay  fifty  cents  on  the  dollar  ofi  the  account  sued  on. 
It  is  a  sufficient  answer  to  say,  that  the  grounds  of  the  objec- 
tion were  not  pointed  out  in  the  court  below.  The  bill  of 
exceptions  states  that  appellants  objected  to  the  question,  but 
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it  does  not  state  the  grounds  of  the  objection.  This  is  indis- 
pensably necessary  to  present  any  question  for  review  here. 

The  appellants  failed  to  prove  that  a  judgment  had  been 
rendered  on  the  note  given  by  John  Lingenfelser  to  appellees 
for  the  account  sued  on. 

Adam  H.  Bittenger  testified,  that  he  was  a  justice  of  the 
peace,  and  that  he  had  rendered  a  judgment  against  John  Lin- 
genfelser, May  3d,  1869,  in  favor  of  the  plaintiffs  in  this  suit, 
on  a  note,  and  that  an  execution  was  issued  against  John  Lin- 
genfelser, which  was  returned  with  schedule  claiming  exemp- 
tion June  22d,  1869. 

There  was  no  objection  to  the  admission  of  parol  evidence 
to  prove  the  judgment.  The  evidence  offered  wholly  failed 
to  show  that  a  judgment  had  been  tak^n  against  John  Lingen- 
felser upon  the  note  given  by  him  for  the  account  sued  on.  It 
£iiled  to  show  the  date  or  amount  of  the  note,  or  that  it  was 
payable  to  the  appellees.  As  we  have  seen,  the  giving  of  the 
note  did  not  discharge  the  other  members  of  the  firm.  If, 
however,  a  judgment  had  been  taken  on  the  note,  it  would 
have  merged  the  debt  and  discharged  the  other  partners.  The 
appellants  having  failed  to  make  such  proof,  as  they  might  have 
done  under  the  general  denial,  the  dormant  partners  are  not 
discharged. 

We  think  the  evidence  very  clearly  shows,  that  Henry  and 
Emil  were  the  partners  of  their  father  when  the  goods  for 
which  this  action  is  brought  were  purchased.  There  is  no 
equity  in  the  defence.  The  goods  were  purchased  of  appellees, 
and  were  sold  by  appellants,  and  the  proceeds  appropriated 
to  their  own  use.  The  appellants  are  not  in  a  fiivorable  condi- 
tion to  defend  this  action,  while  they  retain  the  money  which 
they  received  for  the  goods  purchased  of  appellees.  We  think 
the  case  was  decided  rightly,  upon  its  merits. 

The  judgment  is  affirmed,  with  costs. 
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Reah,  Adm'x,  v.  The  Pittsburgh,  Fort  Wayne,  ani> 

Chicago  RaujRoad  Co. 

Bati<road. — JPUading, — CantrihtUory  Negligence, — A  complaint  against  a  rail- 
road company  to  recover  for  an  injury  resulting  in  death,  which  showed 
that  the  deceased,  in  company  with  others,  was  voluntarily  ridirg  upon 
a  hand-car,  on  the  track  of  the  defendant,  in  the  night  time,  and  thuBCol« 
lided  with  a  locomotive  and  train  of  the  defendant,  was  bad,  because  it 
showed  contributory  negligence  on  the  part  of  the  deceased. 

From  the  Allen  Common  Pleas. 

W,  G.  Colerich  and  H,  Colericky  for  appellant. 

Downey,  J. — Malinda  Ream,  as  administratrix  of  the  estate 
of  Christena  Ream,  deceased,  sued  the  said  railroad  company, 
alleging  in  her  complaint,  in  substance,  that  the  deceased  was, 
before  and  at  the  time  of  her  death,  a  resident  citizen  of  Allen 
county;  that  she  left  her  home  on  the  18th  day  of  March, 
1865,  to  visit  her  kindred,  at  Conway,  in  the  county  of  Van 
Wert,  Ohio ;  that  on  Sunday,  the  19th  day  of  said  month,  she 
was,  with  other  young  ladies,  invited  to  ride  on  a  hand-car,  on 
the  track  of  said  railroad,  for  a  distance  of  about  four  miles ; 
that  the  defendant  did  then  occasionally  suffer  the  people  liv- 
ing in  and  about  that  place  to  make  such  excursions  on  Sunday 
evenings,  as  no  regular  train  passed  over  that  part  of  said  road 
on  Sunday  evenings,  except  the  mail  train  ;  and  the  decedent 
then  started  with  the  company  to  make  said  excursion  on  the 
hand-car,  all  of  them  then  well  knowing  that  they  could  by 
ordinary  care  protect  themselves  from  all  danger,  except  from 
wanton  injury,  because  from  the  said  village  east  the  line  of 
the  road  was  tangent,  and  the  bed  of  the  road  level,  for  tho 
distance  of  six  and  one-half  miles,  so  that  the  head-lights  of 
trains  on  the  road  approaching  said  village  from  the  east  could 
be  plainly  seen  for  said  distance  and  every  part  of  it,  and 
because  from  said  village  west  the  track  of  said  road  is  on  a 
tangent  line,  and  the  road  bed  level,  for  the  distance  of  nine 
miles  from  said  village^  and  the  head-lights  on  trains  coming 
from  the  west  could  be  seen  at  all  times  in  the  night,  at  said 
.Tillage,  for  said  distance  and  every  part  of  it,  both  east  and 
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"west  from  said  village^  and  every  intermediate  place  on  said 
road^  so  that  the  persons  on  the  hand-car  could  plainly  see,  from 
every  yard  their  hand-car  passed  over  on  the  road  on  the  said 
excursion,  the  head-lights  of  every  approaching  train,  whether 
from  the  east  or  the  west,  for  the  distance  as  aforesaid ;  and 
that  the  pa^ty,  while  on  said  excursion,  kept  constant  watch 
and  ward  for  head-lights  from  trains  on  the  road  ;  that  while 
on  said  excursion  they  perceived  the  approach  of  said  regular 
train  when  it  was  six  miles  from  them  by  its  head-lights,  and  ea^t 
of  them,  and  saw  it  every  moment  afterward  until  it  had  passed 
the  hand-car  on  the  side  of  the  track ;  that  the  party  on  the 
hand-car  could  have  easily  avoided  and  prevented  collision  with 
any  train  on  the  road  on  said  evening,  by  seeing  the  head- 
lights on  the  trains,  whether  coming  from  the  east  or  from  the 
west,  or  by  hearing  the  signals  of  bells  or  whistles,  as  the  train 
was  entering  the  depot  at  said  village,  or  the  crossing  of  high- 
ways, or  had  trains  run  with  no  more  than  usual  speed,  as  the  ' 
said  party  were  careful  and  on  their  guard,  and  could  and 
would  have  seen  the  head-lights  and  heard  the  signals  and  the 
noise  of  the  running  trains,  if  moving  at  their  usual  speed,  in 
time  to  have  deliberately  saved  themselves,  by  preventing  any 
train  from  colliding  with  said  hand-car ;  that  about  eight  and 
a  half  o'clock  on  said  evening  on  which  they  lefl  the  village 
on  the  hand-car,  they  started  to  return  in  the  car  to  the  vil- 
lage ;  the  night ,  was  dark,  the  air  was  moist  and  heavy,  and 
the  whole  party  were  vigilantly  watching  for  signals  of  light 
and  sound  from  the  east  and  the  west,  and  when  they  came 
within  about  two  miles  of  said  village,  and  seeing  no  head- 
lights and  hearing  no  signals  of  either  bell  or  whbtle,  until 
about  four  seconds  before  a  train  on  said  road  collided  with 
their  said  hand-car,  when  they  perceived  a  light  from  the  fur- 
nace of  an  engine  on  the  track,  too  late  to  save  themselves 
from  the  collision ;  that  the  said  train  was  an  irregular,  wan- 
dering trjin,  propelled  by  engine  No.  140,  of  defendants,  and 
attached  to  it  were  only  a  tender  and  a  caboose ;  that  the  ser^ 
vants  of  the  defendant  who  ran  the  train  at  said  time  were 
incompetent;  one  George  King  was  engineer  and  one  Hughe 
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"was  conductor ;  that  the  said  servants  were,  before  and  at  said 
time,  running  the  train  so  recklessly,  so  wsvntonlj,  and  with 
such  gross  negligence  as  to  too  plainly  imply  an  utter  indiffer- 
ence, on  their  part,  whose  property  or  whose  lives  they 
destroyed,  in  this,  they  knew  that  their  train  was  irregular^ 
that  the  night  was  dark,  that  they  were  running  the  traia 
without  head-lights,  that  they  were  driving  the  train  at  the 
unusual  and  reckless  speed  of  forty  miles  an  hour,  and  that 
without  abating  said  speed  they  passed  the  depot  at  said  vil- 
lage, and  did  not  even  signal  their  approach  to  said  depot  or  the 
crossing  of  highways  in  its  vicinity  by  bell  or  whistle,  and  in 
this  manner  the  said  train  was  flying  along  said  road  when  it 
60  struck  and  collided  with  the  said  hand-car,  and  thereby 
unlawfully  killed  five  of  the  said  persons  in  said  hand-car,  one 
of  whom  was  the  said  decedent,  Christena  Ream,  who,  of  the 
injuries  thus  received,  languished  until  the  21st  day  of  said 
month,  when  she  died. 

It  is  then  alleged  thart  she  left  as  her  heirs  at  law  her  &ther, 
Jacob  Ream,  of  said  county  of  Allen,  and  her  mother,  the 
said  plaintiff;  that  her  said  father  has  since  died  intestate,  at 
said  county,  leaving  his  widow,  the  said  Malinda,  Oscar  Ream, 
Mary,  Wilson,  James,  Lewis,  and  Charles  Ream,  their  children 
•and  brothers  and  sisters  of  said  deceased. 

It  is  further  alleged  that  by  the  statute  law  of  the  State  of 
Ohio,  in  force  at  the  time  of  said  injury  and  death,  the  per- 
sonal representatives  of  the  deceased  were  entitled  to  an  action, 
which  statute  is  in  the  words  following,  to  wit : 

*'  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Ohio,  that  whenever  the  death  of  a  person  shall  be  caused  by 
wrongful  act,  neglect  or  de&ult;  and  the  act,  neglect  or 
de&ult  is  such  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  maintain  an  action  and  recover  damages, 
in  respect  thereof;  then,  and  in  every  such  case,  the  person  who, 
or  the  corporation  which  would  have  been  liable,  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  ciroumstances  as 
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amount  in  law  to  murder  in  the  first  or  second  degree^  or  man- 
slaughter. 

"  Sec.  2.  Every  such  action  shall  be  brought  by  and  in  the 
name  of  the  personal  representatives  of  such  deceased  person ; 
and  the  amount  recovered  in  every  such  action^  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin  of  such 
deceased  person,  and  shall  be  distributed  to  the  widow  and  next 
of  kin  in  the  proportions  provided  by  law  in  relation  to  the 
distribution  of  personal  estates,  left  by  persons  dying  intestate  ; 
and  in  every  such  action,  the  jury  may  give  such  damages  aa 
they  shall  deem  fair  and  just,  not  exceeding  five  thousand  dol- 
lars, with  reference  to  the  pecuniary  injury  resulting  from  such 
death  to  the  wife  and  next  of  kin  to  such  deceased  person/^ 

And  the  plaintifi^  further  avers  that,  by  the  law  of  said  State 
of  Ohio,  the  brothers  and  sisters  of  the  deceased  were  her  next 
of  kin,  and  entitled  under  said  law  to  the  damages  that  may 
be  recovered  in  this  action. 

It  is  also  alleged  that  the  said  Christena,  in  her  lifetime, 
thereby  sustained  damage  in  the  sum  of  five  thousand  dollars, 
and  the  plaintiff,  as  such  administratrix,  a  like  sum  since  tbe 
death  of  said  decedent,  which  has  never  been  paid ;  where- 
fore, etc. 

To  this  complaint,  the  defendant  demurred,  on  the  ground 
that  the  same  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  the  demurrer  was  sustained.  This  ruling  of 
the  court  is  assigned  as  error.  There  is  no  brief  on  the  part 
of  the  appellee,  and  counsel  for  appellant  discu&s  the  case 
wholly  with  reference  to  the  question,  whether  the  action  could 
be  brought  in  this  State  upon  the  Ohio  statute,  the  injury  and 
death  having  occurred  in  that  state. 

We  do  not  deem  it  necessary  to  decide  this  question,  as  we 
regard  the  complaint  bad,  on  the  ground  of  the  contributory  neg- 
ligence on  the  part  of  the  deceased,  which  should,  according 
to  well  settled  rules  of  law,  prevent  her  representative  from 
maintaining  the  action.  See  the  cases  of  The  Terre  HavlB 
and  Indianapolia  B.  B.   Co.   v.    Oraham,  46    Ind.   239^ 
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I%e  J.,  M.  &  L  B.  B.  Co.  v.  OoldmUh,  47  Ind.  43,  and  HaJthn 
away  v.  The  T.,  W.  &  W.  B.  W.  Co.,  46  Ind.  25. 
The  judgment  is  affirmed,  with  ooets. 
PMitzon  lor  a  rehearing  oTerrnled. 


•♦ 


BuSSELIi  ET  All.  V.  HABBISON. 

SdTKRZOB  OouBT. — AastgnmBiU  nf  Error.— The  Snpreme  Court  caanot,  on  an 
j^)peal  from  a  superior  court,  reyiew  anj  question  ivhich  lias  not  been 
laised  by  the  aasignment  of  errors  in  tbe  general  term  of  the  lower  court 
en  the  rulings  at  the  special  term. 

From  the  Marion  Superior  Court 

Jl  Hanna,  F.  Knefler,  and  (?.  £.  Sblstein,  for  appellants. 

Pettit,  J. — ^This  case  was  tried  and  judgment  rendered  in 
special  term,  from  which  an  appeal  was  taken  to  the  general 
term,  where  the  judgment  was  affirmed,  from  which  affirmance 
an  appeal  was  taken  to  this  court.  There  was  no  error  assigned 
in  general  term  on  any  ruling  or  action  of  the  court  in  special 
term ;  there  was,  therefore,  no  question  legally  or  properly 
presented  to  the  general  term  on  the  action  of  the  court  in 
special  term,  and  hence  the  general  term  did  not  err  in  affirm- 
ing the  judgment  of  the  special  term. 

This  court  has  repeatedly  held  that  we  can  only  review^ 
consider,  and  act  upon  such  questions  as  are  raised  by  the 
assignment  of  errors  in  the  general  term  on  the  rulings  of  the 
special  term. 

The  judgment  is  affirmed,  at  the  oosts  of  the  appeUants. 

Petition  for  a  lehearing  oTermlecL* 
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Bbukneb  et  AL.  V.  Bbennan. 


"^J — ^1      Pleading. — OompkdrU  to  SuJ^eet  Eeal  Ealaie  to  SaUafactum  qf  Judgment — A, 
168  6721  compiaint  to  set  aside  a  credit  entered  on  a  jadgment  bj  reason  of  a  sale 

of  property  on  execation,  which  was  not  the  property  of  the  jadgment 
debtor,  and  to  subject  certain  real  estate  to  the  satisfaction  of  the  judg- 
ment, is  good,  though  the  plaintiff  may  not  be  entitled  to  have  the  credit 
set  aside,  if  it  shows  that  there  is  still  an  amount  due  on  the  judgment 
over  and  above  the  credit. 
PjULcncE. — Supreme  QmrL--lt  is  not  the  duty  of  the  Supreme  CSoort  to 
examine  a  record  in  search  of  errors  that  are  not  pointed  out. 

From  the  Marion  Circuit  Court 

•71  E.  Heller y  for  appellants. 
D.  V.  Bums,  for  appellee. 

WoBDEN;  J. — Action  by  the  appellee  against  the  af^Ilants. 
The  complaint  alleges^  in  substance,  the  following  &cts :  That 
on  June  21st;  1870,  the  plaintiff,  Julia  Brennan,  recovered  a 
judgment  in  that  court  against  Brunner  and  Speakerworth, 
two  of  the  appellants,  for  the  sum  of  five  hundred  and  twelve 
dollars  and  six  cents ;  that  she  caused  an  execution  to  be  i^ssued 
thereon,  and  that  by  virtue  thereof  certain  ice  and  ice  houses 
were  levied  upon  as  the  property  of  John  Brunner,  and  pur- 
chased at  sheriff's  sale  by  the  plaintiff  for  the  sum  of  two 
hundred  dollars,  and  that  the  plaintiff's  attorneys  executed  a 
receipt  upon  the  execution  for  the  above  mentioned  sum ;  that 
afterward  the  plaintiff  brought  an  action  in  the  Mari6n  Supe- 
rior Court  against  John  Brunner  and  Jethro  Locklear  to  have 
ascertained  and  declared  by  the  judgment  of  the  court  the 
interest  owned  by  said  John  Brunner  in  the  ice  and  ice  houses 
at  the  time  of  the  levy  and  sale ;  that  it  was  determined  by 
the  judgment  of  the  court  that  said  Brunner  had  no  title  or 
interest  of  any  kind  to  or  in  the  ice  or  icehouses,  but  that  the 
isame  belonged  wholly  to  said  Locklear ;  whereby  the  plaintiff 
lost  the  benefit  of  her  purchase ;  that  the  two  hundred  dollars 
is  wrongfully  credited  upon  the  judgment,  which  remains 
impaid,  excepting  the  sum  of  nine  dollars  and  sixtynaevea 
cents ;  that  Speakerworth  is  wholly  insolvent,  having  no  prop* 
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«riy  whatever ;  that  the  plaintiff  caused  another  execution  to 
he  issued  upon  her  judgment^  and  placed  in  the  hands  of  the 
^eriff,  who  demanded  of  Brunner  property  to  satisfy  the  same, 
but  he  failed  to  turn  out  any,  and  filed  a  schedule  of  his  prop- 
erly as  exempt  from  execution;  that  on  February  14th^  1870, 
and  after  the  indebtedness  to  the  plaintiff  was  incurred,  Brun- 
ner  purchased  of  one  Simeon  J.  Mitchell  certain  real  estate 
described ;  that  the  same  was  paid  for  by  moneys  belonging  to 
John  Brunner,  but,  with  a  view  to  cheat  and  defraud  his  cred- 
itors, and  especially  the  plaintiff,  the  title  thereto  was  taken 
in  the  name  of  his  wife  and  co-defendant,  Caroline  Brunner, 
who  paid  no  part  whatever  of  the  purchase-money,  and  who, 
if  she  did  pay  any  part  thereof^  took  the  title  with  full  knowl- 
edge of  the  intent  of  said  John  to  cheat  and  defiraud  the  plain- 
tiff by  so  placing  the  title  in  her  name ;  that  since  the  recov- 
ery of  the  plaintiff 's  judgment,  said  John  purchased  from  Lee 
Carter  a  certain  other  piece  of  real  estate,  situate  in  said  couniy 
of  Marion,  and  had  the  same  conveyed  to  his  wife  Caroline 
for  the  sole  purpose  of  cheating  and  defrauding  his  creditors, 
and  especially  the  plaintiff,  which  the  said  Caroline  well  knew 
at  the  time  she  accepted  the  conveyance,  and  for  which  real 
estate  she  paid  no  part  of  the  purchase-money ;  that  the  con- 
veyance of  said  real  estate  has  never  been  placed  on  record, 
and  the  plaintiff  is  unable  to  give  a  description  of  the  same ; 
that  the  said  John  Brunner  is  not  possessed  in  his  own  right  or 
name  of  any  other  property  than  that  set  out  in  his  said  sched- 
ule, and  has  no  property  on  which  the  execution  can  be  levied^ 

There  are  some  other  allegations  in  the  complaint  unneces- 
sary to  be  noticed  for  the  purposes  of  this  opinion.  Prayer, 
that  the  two  hundred  dollars  credit  on  the  judgment  be  set 
aside,  and  that  the  property  thus  conveyed  to  the  defendant 
Caroline  be  subjected  to  the  plaintiff  ^s  judgment. 

Speakerworth  was  defaulted.  John  and  Caroline  each  filed 
separate  demurrers  to  the  complaint,  assigning  fi>r  cause,  first, 
the  want  of  sufficient  fiiots,  and,  second,  that  several  causes  of 
^action  had  been  improperly  united.  These  demurrers  were 
overroledy  and  exception  was  taken.    An  answer  of  generaf. 
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denial  was  then  filed  by  said  John  and  Caroline^  and  the  cause 
was  submitted  fo  the  court  for  trial^  which  resulted  in  a  find- 
ing and  judgment  for  the  plaintifi",  a  new  trial  being  denied  to 
the  defendants. 

The  errors  assigned  are  in  overruling  the  separate  demur- 
rers to  the  complaint  and  the  motion  for  a  new  trial. 

We  have  not  considered  the  second  ground  of  demurrer 
assigned,  for  the  reason  that  if  error  were  committed  in  respect 
to  that  ground,  the  judgment  could  not,  for  t&at  reason,  be 
reversed.  2  6.  &  H.  81,  sec.  52.  Nor  does  the  question  prop- 
erly arise  on  the  demurrers  assigning  the  want  of  sufficient 
&cfs,  whether  the  court  could  properly  strike  out  and  annul  the 
credit  on  the  judgment  for  the  two  hundred  dollars  on  the 
ground  that  Brunner  had  no  title  to  the  ice  and  ice  houses 
which  she  bought  at  the  sale  upon  the  execution.  The  com- 
plaint is  abundantly  good  with  all  that  portion  left  out  which 
relates  to  the  sale  and  purchase  of  the  ice  and  ice  houses,  and 
the  credit  therefor.  It  may  be  observed,  however,  upon  this 
point,  that  there  is  no  warranty  in  judicial  sales.  Morgan  v. 
Fencher,  1  Blackf.  10 ;  27ie  Terre  Haute,  etc.,  B.  B.  Oo.  v. 
Norman,  22  Ind.  63.  It  would  seem  to  follow  from  this  that 
the  purchaser  of  property  at  sheriff's  sale  stands  in  the  situa- 
tion of  a  purchaser  of  real  estate  who  has  taken  a  conveyance 
without  covenant.  In  such  case,  in  the  absence  of  fraud,  he 
can  neither  recover  back,  nor  defend  against  an  action  to 
recover,  the  purchase-money,  on  the  ground  of  a  failure  of 
title.  Laughery  v.  McLean,  14  Ind.  106  ;  Cartrighi  v.  Briggs, 
41  Ind.  184 ;  Noonan  v.  Lee,  2  Black,  499.  See  on  the  sub- 
ject of  failure  of  title  to  property  purchased  oi  execution,  the 
cases  of  Bocksell  v.  Allen,  3  McLean,  357,  and  United  States 
V.  Dunean,  4  McLean,  607.  In  this  State,  it  has  been  held 
that  the  purchaser  of  land  at  sheriff's  sale,  to  which  the  exe- 
cution debtor  has  no  title,  may  recover  the  purchase-money  of 
the  debtor,  though  no  fraud  be  imputed  to  him.  Predon  v. 
Hdfrison,  9  Ind.  1.  See,  also,  HawMns  v.  MiUer,  26  Ind.  173. 

Whether  the  authorities  can  all  be  reconciled  with  the  gen<- 
eral  principle  that  in  judicial  sales  there  is  no  warranty,  we 


NOVEMBER  TERM,  1874.  101 

Keller  etoLv,  Boatman. 

"will  not  here  undertake  to  determine;  nor  do  we  decide 
whether  the  plaintiff  was  entitled  to  have  the  credit  struck  out 
in  consequence  of  the  failure  of  title,  for  the  reason  above 
given.  There  was  a  large  sum  due  the  plaintiff  on  her  judg- 
ment after  crediting  the  two  hundred  dollars,  and  it  appears 
from  the  allegations  of  the  complaint  that  neither  Brunner  nor 
Speaherworth  has  any  property  out  of  which  anything  can  be 
made,  save  that  which  was  conveyed  to  Caroline  as  alleged ; 
and  the  facts  alleged  are  abundantly  sufficient  to  entitle  the 
plaintiff  to  make  her  money  out  of  that  property.  The  demur- 
rers to  the  complaint  were,  therefore,  correctly  overruled,  with- 
out reference  to  the  question  of  annulling  the  credit. 

In  reference  to  the  motion  for  a  new  trial,  the  counsel  tor 
the  appellants,  in  their  brie^  copy  the  reasons  filed  for  a  new 
trial,  and  then  add,  '^  The  appellimts  insist  that  the  court  erred 
in  the  ruling  on  the  motion  for  a  new  trial,  and  submit  that 
this  cause  ought  to  be  reversed.'^  There  is  nothing  further 
pointed  out  or  suggested  as  to  the  particular  or  particulars  in 
which  the  supposed  error  consisted.  We  are  not  inclined,  nor 
does  our  duty  require  us,  to  wade  through  the  record  in  search 
of  errors  that  are  not  pointed  out.  BefMuU  v.  The  SUUCf  22 
Ind.  147. 

The  judgment  below  is  affirmed,  with  costs. 


Keller  et  al.  t;.  Boatman. 

-SUFREBOS  CouBT. — Notice  of  Appeal  to  Oo-Barties. — ^Peraous  who  have  been 
made  parties  defendants  in  a  complaint,  to  answer* as  to  their  interest  in 
the  subject-matter  of  the  action,  who  have  not  appeared  in  the  lower  court, 
and  against  whom  no  judgment  has  been  rendered,  and  who  therefore 
cannot  be  affected  by  the  judgment  of  the  Supreme  Court  in  such  action, 
should  not  be  served  with  notice  of  appeal,  under  section  651  of  the  code ; 
4Uid  if  they  be  made  parties  and  notified,  their  names  will  be  struck  from 
Ihe  assignment  of  errors,  and  the  costs  occasioned  by  their  being  made 
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parties  in  the  Snpreme  Coarft|  and  l)y  their  being  notified^  will  be  againil 
the  appellants. 

From  the  Hamilton  Ciroait  Court 

X.  Barbour  and  (7.  P.  Jacobs,  for  appellants* 
J.  T.  Dye  and  A,  O.  Harris,  for  aj^llee. 

BusEiBK^  C.  J. — ^The  appellee  commenced  an  action  againfifc 
the  appellants^  and  several  other  defendants.  The  purpose  of 
the  action  was  to  recover,  as  against  Keller,  the  possession  of 
a  portable  steam  saw-mill,  to  foreclose  a  mortgage  as  against 
Keller  on  the  said  mill  and  certain  real  estate,  and  to  be  sub- 
rogated to  the  rights  of  Small  in  a  certain  mortgage  given  hy 
Keller  to  said  Small,  and  to  have  a  foreclosure  thereof. 

The  material  iacts  were  these :  Robert  H.  Keller  and  Ham- 
ilton Emmons  purchased  of  the  Eagle  Machine  Works  a  port- 
able steam  saw-mill,  for  two  thousand  eight  hundred  dollars, 
for  which  three  notes  were  executed  by  the  purchasers,  with 
appellee  and  appellant  Small  as  sureties.  The  notes  wero- 
assigned  to  James  B.  Suitt,  who  recovered  a  judgment  against 
all  the  makers.  The  judgment  was  paid  hj  aj^llee.  Soon 
after  the  purchase  of  the  mill,  Emmons  sold  his  interest  in  the 
TTiill  to  his  co-owner,  and,  with  an  agreement  on  the  part  of 
Keller  to  pay  off  the  notes,  Keller  executed  to  Emmons  and 
appellee  a  mortgage  on  the  mill  and  certain  real  estate  to 
indemnify  them ;  and  to  indemnify  Small,  Keller  executed  to 
him  a  mortgage  on  said  mill,  the  same  real  estate  mortgaged  to 
Emmons  and  appellee,  and  on  another  tract  of  land. 

The  appellee,  in  his  complaint,  makes  the  following  aver- 
ments as  to  other  defendants :  '^  And  the  plaintiff  says,  that 
the  other  named  defendants,  John  T.  Wolf,  Joseph  Wilson, 
Moses  W.  Wilson,  William  Ridenour,  Hugh  Dickey,  Henry 
George,  Mary  J.  Wiseman,  Robert  Trimble,  Ellis  W.  Har* 
rold,  John  W.  Flint,  and  Alexander  Boyer,  each  claim  some 
right,  claim,  or  interest  in  or  to  eaid  lands  and  mill ;  and  plain- 
tiff says  they,  nor  either  of  them,  have  any  claim  on  said  lands 
or  mill  of  any  kind  whatever^  and  they  are  made  parties  to^ 
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answer  if  any  interest  they  have^  or  be  forever  barred  and 
foreclosed.^' 

It  does  not  appear  from  the  record  that  any  of  the  above 
named  defendants  were  served  with  process ;  that  any  of  them 
appeared  and  answered ;  bnt  it  does  appear  therefrom  that  no 
judgment  was  rendered  against  them^  not  even  for  costs. 
Their  names  do  not  appear  in  the  record  after  the  complaint^ 
except  that  some  of  them  were  witnesses. 

Keller  and  Small  appeared  and  answered.  There  was  a 
trial  by  jury,  a  finding  for  plaintiff  against  Keller  and  Small, 
vho  moved  for  a  new  trial,  which  was  overraled,  and  they 
alone  appeal. 

The  court  rendered  a  judgment  in  fitvor  of  appellee  against 
Keller  and  Small,  and  foreclosed  the  mortgages.  The  appel- 
lants have  had  process  served  upon  all  of  their  co-defendants, 
except  Moses  W.  Allen,  William  Bidenour,  Ellis  W.  Harrold, 
John  W.  Flint,  and  Alexander  Boyer.  It  is  shown  by  affi- 
davit, that  Wilson  is  a  non-resideilt  ^f  the  Stale,  that  Harrold 
is  supposed  to  reside  in  Hamilton  county,  Indiana,  but  the 
sheriff  has  returned  as  to  him,  not  found ;  that  Flint  is  dead, 
and  has  no  administrator ;  that  Boyer  is  dead,  and  George 
Bosell  is  his  administrator,  and  resides  in  Tipton  county,  in 
this  State. 

The. appellants  have  moved  for  leave  to  submit  this  cause^ 
without  notice  to  the  above  named  persons. 

It  is  provided,  by  sec.  551  of  the  code,  2  G.  &  H.  270,  that 
"  a  part  of  several  co-parties  may  appeal,  but  in  such  case  they 
must  serve  notice  of  the  appeal  upon  all  the  other  co-parties^ 
and  file  the  proof  thereof  with  the  clerk  of  the  Supreme 
Court,"  etc. 

Are  the  above  persons  parties,  within  the  meaning  of  the 
above  section?  Wo  think  they 'are  not.  If  served  with 
process,  they  did  not  appear ;  there  was  no  judgment  ren- 
dered against  them.  We  think  they  have  no  interests  in  this 
action.  No  judgment  having  been  rendered  against  them, 
they  cannot  be  affected  or  bound  by  any  judgment  that  may 
be  rendered  by  this  court.    Several  of  the  persons  who  were 
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made  parties  to  answer  to  their  supposed  interests,  and  who 
have  been  notified  of  this  appeal,  were  not  necessary  parties 
to  the  appeal.  We  think  that  the  names  of  all  the  persons 
above  given,  who  were  made  defendants  to  answer  to  their 
supposed  interest,  should  be  stricken  from  the  assignment  of 
errors,  and  that  all  costs  occasioned  by  their  being  made  par- 
ties and  notified,  should  be  paid  by  appellants. 

We  are  further  of  opinion  that  the  cause  should  be  submit- 
ted, and  it  is  now  accordingly  submitted. 


KjeiajER  et  Aii.  V.  Boatman. 
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FusADTNG. — Afuwer  to  Ihrt  <^  OomphXnL^An  answer  pleaded  to  the  wKoU 
oomplaint,  but  which  does  not  answer  all  the  paragraphs  of  the  complaint^ 
is  bad. 

FaAcriCE. — Special  Finding.^Beplemn, — ^A  special  finding  in  these  words : 
''We,  the  jury,  find  that  the  plaintiff  had  a  right  to'  replevy  the  mill,'* 
amounts  to  no  more  than  a  conclusion  of  law,  which  the  jury  could  not 
decide,  and  will  not  authorize  a  judgment  for  the  possession  of  the  prop- 
er^. 

Evidence. — Married  Woman. — ChaUel  Mortgage, — A  chattel  mortgage 
allied  to  have  been  made  by  a  married  woman  and  her  husband,  which 
is  set  out  as  an  exhibit  in  a  complaint  for  its  foreclosure,  and  which  is  not 
denied  under  oath,  may  be  read  in  evidence  against  the  wife,  without  its 
execution  having  been  proved. 

Same. — Mortgage  of  Beat  Estate, — So  also  maj  a  mortgage  made  hy  a  husband 
and  wife  upon  the  real  estate  of  the  husband  be  read  in  evidence  against 
the  wife,  under  like  circumstances,  without  proving  its  execution. 

Payment. — Commercial  Paper  Made  by  One  for  Debt  of  Himself  and  Others, — 
A  party  liable  with  others,  on  a  promissory  note,  who,  after  default  in 
payment,  paid  the  original  note  by  his  omtu  negotiable  paper  governed  hy 
the  law  merchant,  may,  before  the  payment  of  his  note,  sustain  an  action 
against  the  other  parties  to  the  original  note  for  money  paid,  etc 

Peactice. — Misjoinder. — A  claim  for  the  delivery  of  personal  property  ought 
not  to  be  joined  with  a  paragraph  for  money  paid,  but  a  judgment  cannot 
be  reversed  for  such  misjoinder. 

Same. — Where  no  demurrer  is  filed  to  such  complaint,  but  issues  axe  formad 
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on  each  paragrapli,  and  trial  had,  each  should  be  goYemed  by  the  rales 
of  law  peculiar  to  itself;  and  where  error  intervenes  under  either  para- 
graph and  not  under  the  other,  the  judgment,  whenit  is  capable  of  separa- 
tion, should  be  affirmed  in  part  and  reversed  in  part. 

From  the  Hamilton  Circuit  Court 

X.  Barbour  and  C.  P.  Jacobs^  for  appellants. 
X  T.  Dye  and  A,  <7.  Harris,  for  appellee. 

BiDDLE^  J. — ^This  case  was  originally  commenced  in  the 
Tipton  Circuit  Court;  by  the  appellee,  against  the  appellants 
and  others.  It  was  afterward  transferred  to  the  Hamilton 
Circuit  Court,  by  a  change  of  the  venue. 

The  complaint  charges,  that  on  the  1st  day  of  July,  1868^ 
Bobert'H.  Keller  and  Hamilton  Emmons  purchased  of  the 
Eagle  Machine  Works,  of  Indianapolis,  a  portable  steam  cir* 
eular  saw-mill,  and  in  part  payment  therefor  executed  three 
joint  and  several  promissory  notes,  two  for  nine  hundred  and 
fifty  dollars  each,  and  one  for  nine  hundred  dollars,  negotia- 
ble  and  payable  at  Fletcher^s  Bank,  Indianapolis,  waiving^ 
etc. ;  signed  by  said  Keller  and  Emmons,  principals,  and  by 
Small  and  the  appellee  as  sureties.  The  notes  were  made  pay- 
able to  the  Eagle  Machine  Works,  and  by  that  company  aftier- 
ward  endorsed  to  James  B.  Suitt,  who,  on  the  16th  day  of 
November,  1869,  commenced  his  action  on  the  notes  in  the 
Marion  Civil  Circuit  Court,  against  the  makers,  and  payee  and 
endorser,  and  on  the  7th  day  of  December,  1869,  recovered 
judgment  against  the  defendants  for  three  thousand  and  thirty 
dollars  and  ten  cents,  and  costs.  Execution  was  duly  issued 
on  this  judgment  to  the  sheriff  of  Hamilton  county,  where  the 
appellee  resided,  who,  on  the  29th  day  of  September,  paid  the 
debt,  interest,  costs,  etc. 

Soon  after  the  date  of  the  notes,  Emmons  sold  his  interest 
in  the  saw-mill  to  Keller,  who  agreed  to  pay  off  the  notes, 
and,  to  secure  Emmons  from  liability,  executed  a  mortgage^ 
in  which  his  wife,  Sarah  J.  Keller,  joined,  on  certain  real 
estate  in  Tipton  county,  described  in  the  mortgage,  which  was 
duly  recorded.  On  the  11th  day  of  July,  1868,  Keller  exe- 
cuted a  mortgage  on  an  undivided  half  of  the  saw-mill^ 
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machinery^  profits^  etc.,  to  Emmons  and  the  appellee,  to  sav^ 
ihem  harmless  from  their  liability  on  said  notes ;  which  last 
mortgage  was  duly  recorded  in  Tipton  county,  wherein  tho^ 
mill  at  the  time  was  situated.  On  the  23d  day  of  July,  1868^ 
Keller  and  wife  executed  a  mortgage  to  Archibald  Small,  ou 
a  certain  described  forty  acres  of  land  in  Tipton  county,  and 
on  the  saw-mill,  boiler,  machinery,  profits,  etc.,  to  secure 
Small  from  liability  on  said  notes.  This  mortgage  was  also- 
duly  recorded  in  Tipton  county. 

In  both  of  the  mortgages  on  the  saw-mill,  Keller  was  to 
retain  possession  of  it  until  breach  of  the  condition. 

Boatman  avers  in  his  complaint,  that  by  the  payment  of  the 
debt  he  became  subrogated  to  all  the  rights  of  Emmons  and 
Small  in  these  several  mortgages. 

The  complaint  further  states,  that  on  the  3d  day  of  Janu- 
ary, 1871,  Keller  and  his  wife  conveyed  the  real  estate  so 
mortgaged  to  Mitchell  Hammell,  and  that  afterward,  on  th& 
21st  day  of  February,  1871,  said  Small  fraudulently,  and  with- 
out consideration,  entered  full  satisfaction  on  the  record  of  his 
interest  in  the  mortgaged  property. 

There  are  some  other  averments  in  the  complaint,  such  as^ 
that  the  plaintiff  is  entitled  to  the  possession  of  the  saw-mill, 
has  been,  and  will  be,  put  to  great  expense,  etc.,  which  need 
not  be  more  particularly  noticed  now.  Prayer,  that  the  plain- 
tiff may  have  his  judgment  against  Emmons  and  Keller ;  fore- 
closure of  each  of  the  mortgages;  possession  of  the  saw-mill; 
judgment  against  Small ;  that  said  fraudulent  entry  of  satis&c- 
tion  be  set  aside;  that  the  lands  and  saw-mill  be  sold;  general 
relief,  etc. 

There  is  a  second  paragraph  in  the  complaint,  against  Kel- 
ler alone,  in  the  ordinary  form  of  replevin,  alleging  the  unlaw- 
ful detention  of  the  circular  steam  saw-mill,  engine,  boiler, 
machinery,  saws,  etc.,  and  claiming  possession. 

Under  this  second  paragraph,  supported  by  affidavit,  a  writ 
was  issued  from  the  Tipton  Circuit  Court  to  the  sheriff  of 
Hamilton  county,  who  took  possession  of  the  property,  and^ 
upon  bond  given,  delivered  it  to  the  appellee. 
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Emmons^  and  the  wife  of  Keller^  and  other  defendants^  were 
de&nlted. 

Keller  and  Small  jointly  answered : 

1.  By  general  denial. 

2.  Setting  up  the  judgment  and  proceedings  in  the  Marion 
Civil  Circuit  Court^  alleging  that  the  appellee  therein  answered 
by  a  cross  complaint^  to  which  a  demurrer  was  filed  and  sus- 
tained. 

3.  Similar  to  the  second. 
Keller  answered  separately : 

1.  That  the  del/t  was  paid  by  the  appellee^s  having  fraudu- 
lently taken  the  saw-mill^  etc.,  by  means  of  an  illegal  pro- 
cess. 

2.  Substantially  the  same  as  his  first^ 

To  each  of  these  special  paragraphs  of  answer^  separate 
demurrers  were  filed,  and  properly  sustained,  if  for  no  other 
reason,  because  they  were  pleaded  to  the  whole  complaint^ 
and  contained  no  answer  to  the  second  paragraph. 

Upon  the  issue  of  general  denial,  a  jury  trial  was  had  in 
the  Hamilton  Circuit  Court,  and  a  general  verdict  of  two 
thousand  three  hundred  and  forty-six  dollars  and  sixty  cents 
rendered  for  appellee,  with  a  special  finding  in  these  words : 
''We,  the  jury,  find  that  the  plaintiff  had  a  right  to  replevy 
the  mill;''  and  also  answers  to  several  interrogatories. 

The  appellants  moved  the  court  for  a  venire  de  novo,  and 
grounded  their  motion  on  the  defective  special  finding  in 
replevin.  This  motion  was  overruled,  and  exception  taken* 
They  then  moved  for  a  new  trial,  setting  out  causes,  which 
motion  was  also  overruled,  and  exception  taken.  The  court 
rendered  judgment  on  the  verdict  and  on  the  defiiult  against 
Keller  and  Emmons,  and  in  fiivor  of  the  appellee,  for  two 
thousand  three  hundred  and  forty-six  dollars  and  sixty  cents, 
for  the  possession  of  the  saw-mill,  inachinery,  etc.;  the 
foreclosure  of  the  several  morl^ges ;  that  the  property  be  sold 
to  pay  the  judgment;  the  surplus,  if  any,  paid  over;  fi)r  exe- 
cution, etc. 

The  judgment  for  the  possession  of  the  property  in  fiivor  of 
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the  appellee  is  erroneous.  The  verdict  does  not  authorize  it.  The 
words  in  the  verdict :  "  We,  the  jury,  find  that  the  plaintiff 
had  a  right  to  replevy  the  mill/'  amount  to  no  more  than  a 
conclusion  of  law,  which  the  jury  could  not  decide.  They 
express  no  fact  on  which  such  a  judgment  could  be  rendered. 
Besides,  the  evidence  is  all  before  us  in  a  bill  of  exceptions, 
and  there  is  nothing  in  it  to  sustain  the  appellee's  right  to  the 
possession  of  said  mill,  under  the  second  paragraph  of  the 
complaint. 

We  have  thus  disposed  of  errors  one,  two,  three,  four,  five, 
and  seven,  leaving  only  the  sixth  yet  to  consider.  This  ruling 
also  disposes  of  the  instructions  asked  and  refused,  which  refer 
to  the  second  paragraph  of  the  complaint. 

The  sixth  assignment  of  error  is,  that  "  the  court  erred  in 
overruling  the  appellants'  motion  for  a  new  trial." 

Certain  other  instructions  to  the  jury  were  asked  by  the 
appellants,  and  refused  by  the  court.  This  ruling  they  claim 
to  be  erroneous.    The  instructions  were  as  follows: 

''  4.  A  chattel  mortgage  alleged  to  have  been  made  by  a 
married  woman  and  her  husband  cannot  be  foreclosed  as 
against  her,  until  proof  has  been  made  that  she  signed  and 
executed  the  same." 

There  is  no  error  in  refusing  this  instruction.  It  does  not 
appear  that  the  wife  had  any  interest  in  the  property.  The 
mortgage  was  set  forth  in  the  complaint,  and  filed  with  it  as 
an  exhibit.  It  was  not  denied  under  oath,  and  was  therefore 
properly  read  to  the  jury  without  proving  its  execution. 

Instruction  5  is  confused,  and  so  manifestly  wrong  that 
it  requires  no  further  notice. 

"  6.  The  plaintiff  can  in  no  event  recover  of  the  defendants 
Keller  and  Small  any  greater  sum  than  he  had  actually  paid 
on  debt  or  demand  for  which  they  were  legally  liable  before  the 
16th  of  March,  1871,  the  date  of  the  conmiencement  of  this 
suit." 

This  instruction  was  properly  refused.  The  evidence  shows 
us  that  the  appellee  paid  the  liability  arising  on  the  original 
notes  by  his  own  negotiable  paper,  governed  by  the  law  mer« 
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chant|  running  twelve  months  from  September  29th^  1870 ;  it 
was  therefore  not  due  March  16th^  1871.  This  paper^  although 
not  an  ^'  actual ''  payment^  is  a  discharge  of  the  parties  to  the 
original  notes,  and  therefore  was  a -sufficient  payment  by  the 
appellee  to  enable  him,  as  to  that  point,  to  maintain  this  suit. 
It  was  equivalent  to  a  payment.  This  rule  has  been  so  held  by 
this  court  since  the  decision  of  Pitzer  v.  Sarmon,  8  Blackf. 
112.  See,  also,  Bennett  v.  Biichanany  3  Ind.  47.  The 
instruction  is  also  wrong,  because  it  assumes  the  16th  of  March, 
1871,  as  the  date  of  the  commencement  of  the  suit.  If  that 
date  was  important  to  the  case,  it  was  necessary  to  prove  it  to 
the  jury,  and  not  assume  it  as  a  &ct  in  the  instruction. 

The  point  arising  on  instruction  7  is  decided  by  the  ruling 
)ust  made  on  instruction  6. 

"  8.  The  original  notes  given  by  plaintiff,  with  defendants 
Keller  and  Small  and  Enunons,  if  paid  by  Boatman,  were  sat- 
isfied and  discharged,  and  no  action  will  lie  against  the  defend- 
ants Keller  and  Small,  by  Boatman,  thereon." 

Boatman  does  not  sue  upon  those  notes ;  his  action  is  founded 
on  "  money  paid  '^  in  the  discharge  of  the  notes,  as  surety  upon 
them.  This  instruction,  therefore,  is  wholly  irrelevant,  and 
was  rightly  refused. 

Holding  the  instructions,  as  above  asked  for  by  the  appel- 
lants and  refused  by  the  court,  to  be  wrong,  necessarily  decides 
that  the  instructions  which  were  applicable  to  the  first  para- 
graph of  complaint,  and  given  by  the  court  on  its  own  motion, 
are  right.  We  need  not,  therefore,  examine  them  sepa- 
rately. 

The  court,  over  the  objection  of  the  appellants,  allowed  the 
appellee  to  read  as  evidence  to  the  jury  a  certified  copy  of  the 
mortgage  on  lands,  made  by  Keller  and  wife  to  Small,  with- 
out proving  its*execution.  The  mortgage  was  set  out  in  the 
complaint,  and  properly  made  an  exhibit.  There  was  no 
answer  filed  denying  its  execution  on  oath,  and  we  have  just 
decided  that  to  so  read  the  chattel  mortgage  was  not  error. 
But  it  is  claimed,  that  as  against  the  wife  who  has  an  interest 
in  the  lands  of  her  husband,  to  read  this  mortgage  to  the  juiy 
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without  proving  its  execution  by  her,  was  erroneous.  The 
point  thus  made  has  never  been  fully  decided  by  this  court,  as 
far  as  we  are  now  aware.  Some  light,  however,  is  thrown  upon 
the  question  in  Harlan  v.  EdwardSy  13  Ind.  430.  This 
court,  -however,  has  decided  that  the  wife  in  such  cases 
has  a  right  to  defend  separately  from  her  husband.  Bowers 
V.  Van  WinMe,  41  Ind.  432.  And  we  are  supported  in  this 
view  by  the  decisions  of  other  states.  Ooolidge  v.  Parris,  8 
Ohio  St.  594. 

The  reason  of  the  rule  that  no  decree  could  be  taken  against 
the  wife  on  default  in  such  cases  was,  that  the  disability  of  the 
<M)verture  prevented  her  from  defending  in  her  own  right  sep- 
arately from  her  husband.  Oomley  v.  Hendricks,  8  Blackf. 
189.     But  this  was  before  the  enactment  of  our  code. 

Since  the  disability  of  the  wife  to  defend,  separately  from 
her  husband,  in  her  own  right  has  been  removed,  and  since 
this  court  has  decided  that  she  can  so  defend  on  equal  terms 
with  any  other  defendant,  we  see  no  reason  in  keeping  up  a 
distinction  in  the  practice  of  the  courts  in  referenee  to  her 
rights.  When  the  reason  fails,  the  rule  should  fail.  We  think 
this  is  the  true  interpretation  of  the  code,  and  supported  by 
the  decisions.  2  G.  &  H.  41,  sees.  8,  9,  and  cases  above  cited. 
If  we  are  correct  in  this  reasoning,  it  conducts  us  to  the  con- 
clusion that  the  court  did  not  err  in  allowing  the  mortgage  to 
be  read  to  the  jury  as  evidence  against  the  wife. 

There  is  a  misjoinder  of  causes  of  action  in  the  complaint. 
A  claim  for  the  delivery  of  personal  property  ought  not  to  be 
joined  with  a  paragraph  for  money  paid.  The  judgments  are 
inconsistent,  and  unlike  in  kind.  Such  a  misjoinder,  however, 
is  not  a  ground  on  which  a  case  can  be  reversed  in  this  court, 
undor  any  circumstances.     2  G.  &  H.  81,  sec.  52. 

The  appellants  did  not  demur  to  the  complaint.  Issues 
were  formed  and  trial  had  on  both  paragraphs.  In  such  cases, 
we  think  each  paragraph  should  be  governed  by  the  rules  of 
-evidence,  instructions  to  the  jury,  and  form  of  the  verdict, 
peculiar  to  itself;  and  where  error  intervenes  under  either 
paragraph,  and  not  in  the  other,  the  judgment,  when  it  ia 
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<»pable  of  separation^  should  be  afi^med  in  part,  and  reversed 
in  part. 

This  judgment,  therefore,  as  to  all  that  part  which  decrees 
possession  of  the  saw-mill  and  machinery  to  the  appellee,  is 
reversed ;  in  all  other  respects,  it  is  affirmed,  at  the  costs  of 
the  appellee. 

Petition  for  a  zehearinff  oTexmledi 


ElMBERLIN  ET  AL.  V.  CaBTEB. 

FuEADiiro. — DqKxrture. — ^A  departure  in  pleading  is  when  a  party  quits  or 
departs  from  the  case  or  defence  which  he  has  first  made  and  has  recoorsa 
to  another. 

Same. — Where  to  a  complaint  upon  a  promissory  note  an  answer  is  filed 
setting  up  a  failure  of  consideration!  a  reply  that  there  had  heen  differ- 
ences in  reference  to  the  consideration,  but  that  they  had  been  compro- 
mised and  settled,  by  the  defendant  agreeing  to  pay,  and  the  plaintiff  to 
receive,  a  certain  sum,  less  than  the  face  of  the  note,  is  not  a  departure. 

17ew  TbiaIi. — Motionr-'^Iiuufficienl  ComplamL — A  defect  in  the  facts  of  a 
complaint  does  not  constitute  a  reason  for  a  new  trial. 

From  the  Marion  Superior  Court. 

J.  Hanna  and  F,  Kneflerj  for  appellants. 

i.  Bitter,  C.  B.  Walker ,  and  E.  F.  Bitter,  for  appellee. 

BuSKiBS,  0.  J. — The  first  and  principal  error  complained 
of  is  the  overruling  of  appellants'  demurrer  to  the  second 
paragraph  of  appellee's  reply.  This  was  an  action  to  foreclose 
«  chattel  mortgage  executed  to  secure  the  payment  of  two 
promissory  notes  for  three  hundred  dollars  each,  executed  by 
appellants,  and  payable  to  appellee.  The  third  and  fourdi 
paragraph  of  appellants'  answer  averred  the  existence  of  a 
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state  of  £ict8  showing  a  fidlare  or  want  of  consideration  for 
the  notes  sued  on.  The  second  paragraph  of  the  reply  wa& 
as  follows : 

"  For  further  reply^  said  plaintiff  says  that  on  the  29th  day 
of  April,  1872^  all  the  matters  of  controversy  between  said 
parties^  plaintiff  and  defendants^  as  set  out  in  the  third  and 
fourth  paragraphs  of  said  answer^  were  fully  settled  to  the  sat- 
is&ction  of  all  said  parties^  as  shown  by  an  agreement  in  writ- 
ings a  copy  of  which  is  herewith  filed ;  wherefore/'  etc. 

The  agreement  was  as  follows : 

'^  This  indenture  witnesseth^  that  whereas^  on  the  13th  day 
of  Maroh^  1871^  E.  B.  Carter^of  Marion  county^of  the  Stat& 
of  Indiana,  sold  to  James  H.  Kimberlin  and  Heniy  Speece, 
of  said  county,  his  tile  machine,  shedding,  etc.,  the  considera- 
tion of  which  is  shown  in  two  pronussory  notes  of  the  above 
date,  one  due  on  the  25th  of  December,  1871,  and  the  other 
due  on  the  Slst  of  May,  1872 ;  and  whereas  a  difference  exists 
between  said  parties  in  reference  to  said  contract,  it  is  agreed 
that,  as  a  compromise,  said  Carter  will  take  seventy-five  dol- 
lars for  the  first  note  and  the  the  interest  accrued  thereon,  said 
Kimberlin  and  Speece  agreeing  to  pay  twenty  per  cent,  inter- 
est per  annum  on  the  second  note  until  paid.  This  agreement 
is  not  to  make  an  extension  of  time  on  said  note^ 

''  Witness  our  hands  and  seals,  this  29th  day  of  April,  1872. 

"  E.  B.  Carter,  [Seal.] 
"  J.  H.  Kimberlin,  [Seal.] 
"Wm.  H.  Speece,  [Seal.]" 

The  appellants  demurred  to  the  reply,  upon  the  grounds  that 
it  did  not  contain  facts  sufficient  to  constitute  a  defence  to  the 
answer,  and  because  it  was  a  departure  from  the  complaint; 
but  the  demurrer  was  overruled,  and  the  appellants  excepted. 

It  is  claimed  by  counsel  for  appellants  that  the  second  par- 
agraph of  the  reply  is  a  departure  from  the  complaint. 

A  departure  in  pleading  is  when  a  party  quits  or  departs 
from  the  case  or  defence  which  he  has  first  made,  and  has 
recourse  to  another. 

In  Moak's  Van  Santvoord's  Pleadings,  719,  it  is  said: 
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''Under  the  code^  as  under  the  old  practice^  the  plaintiff  is 
not  permitted  to  quit  or  depart  from  the  case  made  by  him  in 
his  complaint.  The  reply  may  allege  new  matter  '  not  incon- 
dstent  with  the  complaint/  It  is  to  be  observed^  however^ 
tiiat  matter  which  maintains  and  fortifies  the  declaration  was 
not  a  departure;  nor  would  such  matter  be  'inconsistent^^ 
under  the  code/' 

The  complaint  sought  a  recovery  upon  certain  notes.  The 
third  and  fourth  paragraphs  of  the  answer  set  up  as  a  defence 
to  the  action  that  the  consideration  of  the  notes  had  failed.  To 
this  the  appellee  replied^  by  way  of  estoppel^  that  there  had 
been  differences  in  reference  to  the  consideration  of  the  note, 
but  that  such  differences  had  been  compromised  and  settled^ 
-whereby  the  appellants  had  agreed  to  pay  and  the  appellee  to 
receive  seventy-five  dollars  on  the  first  note  and  the  interest 
accrued  thereon,  and  to  pay  the  whole  of  the  second  note  with 
twenty  per.  cent,  interest  thereon  until  paid.  These  avermenta 
maintained  and  supported  the  complaint,  for  they  showed  a 
right  of  recovery  on  both  notes,  though  for  a  diminished 
amount.  The  recovery  was  had  upon  the  notes.  The  agree- 
ment fixed  the  amount  of  the  recovery,  and  it  having  been 
made  subsequent  to  the  execution  of  the  notes,  and  having 
aetded  and  compromised  the  matters  set  up  in  the  third  para- 
graph of  the  answer,  it  estopped  the  appellants  from  relying 
upon  such  defence.  It  is  very  obvious  that  thp  reply  was  not 
a  departure.  The  agreement  did  not  give  the  right  of  action, 
but  regulated  and  determined  the  measure  of  damages.  It 
amply  showed  that  the  appellants  were  entitled  to  a  credit 
upon  the  first  note.  Shirts  v.  Irons,  47  Ind.  445 ;  Sparks  v* 
Clapper,  30  Ind.  204.  The  court  committed  no  error  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  the  reply*. 

It  is  insisted  in  argument  that  the  complaint  is  defective  for 
not  averring  that  the  notes  were  due.  See  Green  v.  LoiUhain, 
post,  p.  139.  There  was  no  demurrer  to  the  complaint  in  the 
com't  below,  nor  was  it  assigned  for  error  in  the  general  term 
that  the  complaint  did  not  contain  facts  sufficient  to  constitute 
Voii.  XLIX.— 8 
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a  cause  of  action.  A  defect  in  the  £icts  of  a  complaint  does 
not  constitute  a  reason  for  a  new  trial. 

It  is  claimed  that  a  new  trial  should  have  been  granted 
because  the  court  excluded  evidence  of  the  matters  set  up  in 
the  third  paragraph  of  the  answer.  There  was  no  error  in 
tiiis.  The  courts  by  overruling  a  demurrer  to  the  second  par- 
agraph of  the  reply,  in  effect,  held  that  appellants  were  estopped 
by  their  agreement  to  rely  upon  such  defence.  Such  ruling 
being  correct,  the  court  was  bound  to  exclude  proof  of  the 
matters  that  the  appellants  were  estopped  from  relying  upon. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed,  with  costs. 
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US  289  AnunnffTBATOB  A3  MoBTGAGEE.— Dtfto  and  DinbilUiea  qf.— TTidw.— An 
administrator,  holding  a  mortgage  on  the  lands  of  his  decedent^  fore- 
doeed  his  mortgage  and  purchased  the  lands  at  sheriff's  sale,  pending  his 
petition  in  the  proper  conit  to  sell  all  hut  the  widow's  interest  in  said  laoda 
to  pay  the  debts  of  the  estate,  there  being  no  other  liens  against  the  lands, 
and  the  personal  estate,  with  tiie  two -thirds  of  the  lands,  being  ample  to 
pay  all  the  debt^. 

Mdd,  that  the  widow  could  avoid  the  sale. 

ADMnnBTBATiON.— The  personal  estate  of  a  decedent  is  the  primary  fund 
for  the  payment  of  debts,  unless  a  different  provision  be  made  by  the  will 
of  the  decedent. 

Same. —  WtdMa  Bighta. — A  widow  who  joined  with  her  husband  in  his  life- 
time in  a  mortgage  of  his  lands  has  a  right  to  have  the  personal  estate 
and  the  residue  of  the  decedent's  real  estate  applied,  as  far  as  applicable^  to 
the  payment  of  the  mortgage  debt,  before  her  interest,  as  widow,  in  such 
lands  is  subjected  to  sale. 

From  the  Jackson  Circuit  Court 

D.  JET.  Lang,  B,  E,  Long,  and  F.  T.  Hard,  for  appellanti 
3.  JET.  Burrell,  for  appellees. 
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WoRDEN,  J. — Complaint  by  the  appellant  against  the  appel- 
leefl;  to  set  aside  a  sheriff's  sale  of  real  estate.  Demurrers  to 
the  complaint^  for  want  of  sufficient  facts^  sustained^  and  excep- 
tion. Final  judgment  for  defendants.  The  error  assigned 
brings  in  review  the  ruling  on  the  demurrers. 

We  take  from  one  of  the  brie&  of  the  appellant  the  fol- 
lowing statement  of  the  &ct8  alleged  in  the  complaint, 
which^  upon  comparing  it  with  the  complaint^  appears  to  be 
-correct: 

"  This  is  an  action  by  appellant  against  appellees,  on  a  com- 
plaint that  charges  substantially  the  following  facts :  that  the 
appellee  Henry  G.  Smith  instituted  an  action  in  the  Jackson 
Circuit  Court  against  appellant  and  his  co-appellees,  to  fore- 
<5loee  a  mortgage  executed  by  appeUant  and  her  husband, 
Chamel  Hunsucker,  in  his  lifetime,  on  certain  real  estate 
described  in  the  complaint,  to  secure  a  debt  of  the  said  Char- 
nel  Hunsncker,  now  deceased.  Appellant  was  defaulted,  and 
judgment  was  rendered  in  favor  of  H.  G.  Smith  on  the  13th 
day  of  February,  1873,  for  three  thousand  eight  hundred  and 
sixty  dollars  and  twenty-two  cents,  and  for  foreclosure  of  the 
mortgage  and  sale  of  said  property ;  that  prior  to  the  com- 
mencement of  said  action  by  H.  G.  Smith  to  foreclbse  the 
mortgage,  said  Chamel  Hunsucker  had  departed  this  life,  and 
«dd  Henry  G.  Smith  was,  on  the  1st  day  of  October,  1872, 
duly  appointed  his  administrator ;  that  as  such  administrator,  on 
the  8th  day  of  November,  1872,  he  filed  his  inventory,  show- 
ing that  the  personal  assets  amounted  to  three  thousand  three 
hundred  and  seventy-eight  dollars  and  six  cents ;  and,  on  thtf 
8th  day  of  November,  1872,  prior  to  commencing  said  suit, 
said  administrator  filed  his  sale  bill,  showing  sales  of  personal 
property  amounting  to  three  thousand  three  hundred  and  thirty- 
•4>ne  dollars  and  three  cents ;  and  on  the  13th  day  of  Novem- 
ber, 1872,  H.  G.  Smith,  as  administrator,  filed  his  petition  in 
the  court  of  common  pleas  of  Jackson  county,  to  sell  the  real 
•estate  of  said  Chamel  Hunsucker,  deceased,  for  the  purpose 
4>f  creating  assets  for  the  payment  of  the  debts  of  the  dece- 
clent;   notice  thereof  was  duly  given,  and  he  procured  aa 
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order  for  the  sale  of  said  real  estate  of  said  deceased  for  said 
purpose ;  that  all  of  said  proceedings  were  had  before  H.  G- 
Smith  had  sued  to  foreclose  his  mortgage^  and  before  his  jadg* 
ment  thereon ;  that  the  real  estate  of  said  decedent  included 
in  the  mortgage  was  of  the  value  of  five  thousand  dollars ;  that 
two-thirds  thereof  which  was  ordered  to  be  sold  by  the  court 
to  pay  debts  on  petition  of  H.  G.  Smithy  as  administrator  as 
aforesaid^  was  of  the  value  of  three  thousand  three  hundred 
dollars,  and  would  have  sold  for  that  money.  This  sum,  witb 
the  personal  assets  already  in  his  hands  as  administrator,  would 
make  the  assets  in  his  hands  amount  to  six  thousand  six  hun- 
dred  and  thirty-one  dollars;  that  there  was  no  other  mort- 
gage or  lien  on  the  land ;  the  only  lien  upon  it  was  the  mort- 
gage above  mentioned,  of  said  Smith,  who  was  the  adminis- 
trator; that  the  expenses  of  last  sickness  and  the  funeral 
expenses  of  said  decedent  amounted  to  one  hundred  dollars, 
and  the  expense  of  administering  would  not  exceed  two  hun- 
dred dollars ;  that  the  debt  of  said  Smith,  with  interest,  waa 
three  thousand  nine  hundred  and  seventy  dollars ;  these  were 
the  only  preferred  claims,  making  a  total  of  four  thousand  twa 
hundred  and  seventy  dollars;  and  after  paying  said  Smith's 
indebtedness,  and  all  preferred  claims,  there  would  have  been 
a  residue  of  two  thousand  three  hundred  and  sixty-one  dol- 
lars to  be  applied  to  the  pajrment  of  general  debts  of  said  estate, 
and  the  same  would  have  been  amply  sufficient  to  pay  said 
debts,  without  selling  the  interest  of  this  appellant  in  the  land, 
and  the  estate  would  have  been  perfectly  solvent;  that  Char- 
nel  Hunsucker  died,  leaving  his  widow,  and  his  children,  Jpha 
E.,  Julia  A.,  and  Wyona  Hunsucker,  the  children  being 
minors;  that  after  said  Smith  had  been  appointed administra* 
tor,  and  as  such  had  filed  his  inventory  and  sale  bill,  and  aft;er 
he  had  procured  an  order  of  said  court  of  common  pleas  to* 
sell  two-thirds  of  said  land  to  pay  the  debts,  instead  of  pro- 
ceeding to  sell  under  said  order,  as  he  was  in  duty  bound  to 
do,  he  then  brought  suit  as  aforesaid  to  foreclose  his  said  mort- 
gage; and  after  the  rendition  of  the  judgment,  and  during  the^ 
same  term  of  court,  without  leave  fit>m  the  court  therefor,  on 
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•ihe  22d  day  of  February^  1873^  he  caused  the  clerk  to  issae  an 
^rder  of  sale  on  his  said  judgment  of  foreclosure ;  and,  on.  the 
^2d  day  of  March,  1873,  said  land  was  all  sold  by  the  sheriff, 
•and  said  Smith  became  the  purchaser  at  said  sale  for  three 
thousand  six  hundred  dollars,  and  the  sheriff  gave  him  a  cer- 
.tificate  of  sale ;  that  as  the  widow  of  said  decedent,  appellant 
was  the  owner  of  one-third  of  all  said  real  estate  in  fee  simple; 
that  it  was  the  duty  of  said  Smith,  as  administrator,  to  apply 
the  proceeds  of  the  personal  estate,  after  the  expense  of  last 
sickness  and  funeral  expenses,  and  the  expense  of  admin- 
istration, to  the  satis&ction  of  his  said  mortgage ;  that  there 
was  no  other  mortgage  or  lien  against  said  real  estate ;  that 
«aid  mortgage  was- foreclosed,  and  sale  made,  for  the  fraudu* 
lent  purpose  of  depriving  appellant  of  her  title  in  said  real 
estate;  and  if  said  sale  is  sustained,  her  rights  in  said  land 
•will  be  barred ;  that  for  want  of  means,  appellant  is  unable  to 
redeem  said  land  from  said  sale;  that  if  the  personal  assets 
had  been  applied  on  said  debt,  as  it  was  the  duty  of  the  admin- 
istrator to  have  done,  appellant  could  have~  paid  the  residue, 
which  she  was  willing  and  ready  to  do ;  that  said  Smith  pro* 
icured  said  sale  to  be  made  under  the  circumstances,  that  he 
jnight  purchase  the  land  for  less  than  its  real  value,  and  to 
secure  to  himself  the  interest  of  appellant  in  the  land;  that  as 
administrator  it  was  his  duty  to  regard  the  interest  of  his  trusty 
Bnd  not  to  sacrifice  the  same ;  and  he  had  no  right  to  sell*said 
land  under  said  order  of  sale>  or  to  purchase  the  same.  And 
appellant  demands  that  the  sale  be  declared  void,  and  that  it 
Jbe  set  aside,  and  that  the  certificate  of  sale  be  set  aside,  and 
demands  all  general  and  proper  relief.- ' 

We  are  of  opinion  that  the  plaintiff  was  entitled  to  relief 
on  the  &cts  stated,  and  therefore  that  the  court  erred  in  sus- 
taining the  demurrers  to  the  complaint.  The  purchase  of  the 
property  by  Smith  for  his  own  benefit,  though  at  his  own  sale, 
cannot  be  upheld.  He  was  a  trustee,  acting  in  a  fiduciary 
capacity ;  and  it  was  his  duty,  aa  administrator,  to  make  the 
land  bring  the  best  price  that  could  be  obtained,  while  it  was 
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his  interest  as  an  individual  to  purchase  it  as  cheaply  as  possi* 
ble.    His  duty  and  his  interest  were  direotiy  antagonistic.    ^ 

This  question  was  fully  considered  in  the  case  of  Martin  v. 
Wynooopf  12  Ind.  266,  and  we  see  no  reason  to  modify  any«» 
thing  that  was  decided  in  that  case.  If  this  were  the  only 
^int  in  the  case,  the  'sale  would  not  be  absolutely  void,  but 
voidable  merely,  and  the  appellee  would  have  the  option  of 
having  the  experiment  of  another  sale.  There  are,  however, 
other  questions  involved. 

It  will  be  seen  from  the  allegations  of  the  complaiut,  that 
the  sale  bill  of  the  personal  property  of  the  estate  of  tho 
deceased  amounted  to  over  three  thousan4  three  hundred  dollars^ 
and  that  the  personal  property  and  two-thirds  of  the  land  were 
sufficient  for  the  payment  of  all  the  debts,  including  Smithes* 

The  personal  estate  is  the  primary  fund  out  of  which  all 
debts  should  be  paid,  unless  some  different  provision  is  made 
in  the  will  of  the  deceased ;  and  the  widow  has  the  right  to 
have  it  thus  applied,  as  far  as  it  will  go.  The  Stale,  ex  reL 
Zookhart,  v.  Mason,  21  Ind.  171 ;  Olarke  v.  Heviahaw,  30  Ind. 
144 ;  Newcomer  v.  Wallace,  30  Ind.  216. 

The  widow  also  had  the  right  to  have  the  two-thirds  of  the 
land  sold  before  selling  the  third  belonging  to  her ;  and  if  the 
two-thirds,  together  with  the  personal  estate,  should  be  insuffi-* 
dent  to  pay  Smith's  debt  (that  being  the  only  lien  on  the  land  by 
way  of  judgment  or  mortgage),  afterpayment  of  the  expenses 
of  administration,  and  the  expenses  of  last  sickness  and  funeral 
expenses,  her  third  could  not  be  sold  at  all.  Such  liens  are  to 
be  paid  before  general  debts,  and  aft;er  expenses  of  administra* 
tion,  and  expenses  of  last  sickness,  and  foneral  expenses.  2  6. 
&.  H.  616,  sec.  109. 

Although  Smith  has  obtained  a  judgment  of  foreclosure 
against  the  widow  and  heirs,  it  his  duty  as  administrator  of 
the  estate,  and  she  has  the  right  to  require  him,  to  make  his 
claim  out  of  other  assets,  personal  and  real,  if  he  can  do  so 
after  the  payment  of  such  expenses  above  named  as  have 
preference,  and  thereby  save  to  her  the  third  of  the  land  to 
which  she  would  be  entitled  except  for  the  mortgage. 
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The  demurrers  on  the  part  of  the  heirs  were  also  improperly 
sustained.  Their  legal  interest  lay  in  having  the  widow's 
third  sold  to  pay  the  mortgage^  whereby  their  distributive 
shares  might  be  increased. 

'  The  judgment  below  is  reversed^  with  costs,  and  the  cause 
remanded ;  with  instructious  to  the  court  below  to  overrule 
the  demurrers  to  the  complaint. 


The  Toledo,  Wabash,  and  "Western  Railwat  Co.  r. 

Habbis. 

BaHiBOAI). — JPUadmg. — Contributory  Negligence. — ^A  complaint  against  a  rail- 
road company  for  negligently  killing  cattle  must  n^;ative  the  existence 
of  contribntory  negligence  on  the  part  of  the  plaintiff. 

8ahe. — ^A  complaint  against  a  railroad  company  for  killing  cattle,  on  the 
ground  of  the  road's  not  being  fenced,  which  alleges  that  the  cattle  came 
upon  the  road  at  a  point  where  it  was  not  securely  fenced,  and  were  there 
injured  by  beiug  run  over,  etc.,  is  sufficient. 

"WrrNESB. — Cnn-ExaminMion, — ^The  cross-examination  of  a  witness  must  be 
limited  to  the  matters  about  which  he  has  testified  in  chief. 

8ahe. — Impeachment. — ^Where  a  witness,  on  cross-examination,  is  asked  cer- 
tain questions  ss  a  foundation  for  impeachment,  and  it  is  proved  by 
another  witness  that  he  had  made  certain  material  statements  denied  by 
him,  he  may  be  recalled  and  permitted  to  explain  the  nature,  circum- 
stances, meaning,  and  design  of  what  he  is  proved  elsewhere  to  have  said, 
but  perhaps  not  merely  for  the  purpose  of  again  denying  the  making  of  the 
statements  imputed  to  him,  though  this  will  not  be  sufficient  cause  for  the 
reversal  of  the  judgment. 

From  the  Carroll  Circuit  Court. 

W.  Z.  Stuart  and  J.  H.  GovM,  for  appellant. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant. 
The  complaint  states,  "  that,  on  or  about  the  16th  day  of  April, 
1868,  the  defendant  unlawfully  and  carelessly  wounded, 
injured,  and  killed  two  work  oxen  of  the  plaintiff,  by  wrong- 
fully and  carelessly  running  against  and  over  them  a  train  of 
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cars^  which  said  cars  were  then  and  there  miming  upon  the 
track  and  road  of  said  defendant^  within  the  county  of  C^ 
roll,  and  State  of  Indiana.  The  said  cattle  came  on  said  rail- 
road track  at  a  point  therein  where  said  railway  was  not 
securely  fenced,  and  were  then  in  charge  and  under  the  con* 
trol  of  certain  employes  and  agents  of  said  defendants;  and 
then  and  there  and  thereby  said  defendants  became  and  are 
indebted  to  said  plaintiff,  by  means  of  said  wrongful  and  caie- 
less  destruction  of  said  cattle,  in  the  sum  of  two  hundred  dol- 
lars, which  said  amount  is  due,  and  which  said  defendant 
refused  to  pay,  although  often  requested  so  to  do.  Where- 
fore,'' etc.  A  bill  of  particulars  is  filed  with  the  complaint, 
in  which  the  claim  is  stated  as  follows :  ^'  To  two  work  oxen^ 
injured  and  killed,  $200.00."  * 
Answer:  1.  A  general  deniaL 

2.  Set-off  for  five  hundred  cords  of  wood  piled  up  along  the 
railroad  in  Carroll  county,  Indiana,  burned  by  the  said  plain-* 
tiff,  fifteen  hundred  dollars. 

3.  That  the  oxen  were  breachy,  and  broke  over  the  fence 
which  the  railway  company  had  caused  to  be  constructed  at 
the  place  where  the  cattle  got  on  the  track,  etc. ;  that  the  com- 
pany employed  the  plaintiff  to  build  the  fence  on  both  sides 
along  the  line  of  her  road  at  the  place  aforesaid,  from  cattle«> 
guard  to  cattle-guard ;  that  the  plaintiff  built  the  fence  and 
the  company  paid  him  therefor ;  that  the  plaintiff  was  fully- 
advised  of  the  character  of  the  fence,  and  the  breachy  and 
vicious  habits  of  one  or  both  of  said  oxen ;  and  that,  notwith- 
standing the  premises,  he  carelessly,  negligently,  and  without 
regard  to  the  safety  of  his  cattle,  placed  the  said  oxen  in  a 
field  alongside  the  railway,  and  separated  from  the  same  by 
said  fence,  etc.,  and  thus  the  oxen  broke  in,  etc.,  and  came  in 
contact  with  the  locomotive,  etc.    Wherefore,  etc. 

4.  That  the  plaintiff  was  in  the  habit  of  laying  down  the 
fence,  etc.,  which  was  built  by  the  plaintiff,  etc.,  and  had  gates 
and  bars  therein,  which  plaintiff  was  in  the  habit  of  leaving 
open ;  and  at  the  time  in  question  the  plaintiff  left  the  fence 
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•open  over  nighty  and  the  said  cattle  got  on  the  track  thereat^ 
•and  were  injored,  etc. ;  that  the  place  was  securely  fenced,  etc 

Reply  in  denial  of  the  special  paragraphs  of  the  answer. 
Trial  by  jury,  and  general  verdict  for  the  plaintiff,  with  answers 
to  several  interrogatories  propounded  to  the  jury  at  the  request 
of  the  defendant.  Motion  for  a  new  trial,  for  judgment  on 
the  special  findings,  and  in  arrest  of  judgment  overruled,  and 
£nal  judgment  for  the  plaintiff. 

Errors  assigned  in  this  court : 

1.  The  complaint  does  not  state  &cts  sufficient  to  constitute 
«  cause  of  action. 

2.  The  court  erred  in  overruling  the  motion  for  a  new  trial. 

3.  In  refusing  to  render  judgment  for  the  defendant  on  the 
4special  findings. 

It  is  difficult  to  determine  what  we  are  to  understand  from 
the  complaint.  It  was  intended  either  as  a  complaint  for  the 
negligent  killing  of  the  cattle,  or  as  seeking  to  recover  on  the 
ground  that  the  railway  was  not  securely  fenced.  But  it  is 
^fficult  to  say  which.  As  a  complaint  for  the  negligent  kill* 
ing  of  the  cattle,  it  is  defective,  because  it  does  not*  negative 
the  existence  of  contributory  negligence  on  the  part  of  the 
plaintiff.  ITie  Indianapolis,  etc.,  i2.  i2.  Co.  v.  Robinson,  35 
Ind.  380,  and  cases  cited.  The  part  of  the  complaint  relating 
to  the  railway's  being  unfenced  is  as  follows : 

"  That  said  cattle  came  on  said  railroad  track  at  a  point 
therein  where  said  railway  was  not  securely  fenced,  and  were 
there  in  charge  and  under  the  control  of  certain  employes  and 
^tgents  of  said  defendant,''  etc. 

It  is  not  very  easy  to  perceive  why  it  was  stated  in  this  part 
of  the  complaint  that  the  cattle  '^  were  there  in  charge  and  under 
the  control  of  certain  employes  and  agents  of  the  defendant,'^ 
or  what  effect  that  statement  can  have  in  the  cause.  It  is 
alleged  in  the  complaint  that  the  cattle  came  on  the  railroad 
track  at  a  point  where  the  road  was  not  securely  fenced,  and 
that  they  were  there  injured  by  being  run  over  by  the  locomo- 
tive, etc.  With  some  hesitation,  we  hold  that  the  complaint  is 
sufficient  under  the  statute. 
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Under  the  second  error  assigned,  it  is  urged,  in  the  first 
place,  that  the  evidence  was  not  sufficient  to  justify  the  verdicfc 
of  the  jury.  It  appears  that  the  railroad  runs  through  the 
lands  of  the  plaintiff  east  and  west ;  that  his  house  and  barn 
are  on  the  north  side  of  the  road ;  that  the  road  was  fenced  on 
both  sides  securely,  by  a  fence  built  by  the  plaintiff  himseli^ 
at  the  instance  of  the  company ;  that  in  the  fence  on  the  north 
Mde  of  the  railroad  there  was  a  gate,  and  in  the  fence  on  the 
south  side  a  gap ;  that  on  the  evening  prior  to  the  injury,  the 
oxen  injured,  with  two  others,  were  turned  into  the  plaintiff's 
land  on  the  south  side  of  the  railroad,  and  the  gap  was  closed 
up ;  that  the  plaintiff's  land  adjoins  land  of  one  Gilliford  lying  oa 
the  cast  of  the  plaintiff 's  land ;  that  there  was  no  fence  between 
the  lands  of  the  plaintiff  and  those  of  Gilliford ;  that  the 
fence  along  the  railroad  on  Gilliford's  land  had  been  throwa 
down  in  several  places;  that  the  first  cattle-guard  east  of 
plaintiff's  place  was  somewhere  on  the  land  of  Gilliford,  and 
the  fence  joining  up  to  it  defective ;  that  the  oxen  were  injured 
by  a  train  passing  in  the  n;ght,  on  the  evening  of  which  they 
were  turned  in  the  land  south  of  the  railroad ;  that  on  the 
next  morning  their  tracks  were  seen  up  at  the  place  where  the 
fence  was  down  on  Gilliford's  land,  and  that  the  fence  south 
of  the  railroad  on  the  plaintiff's  land  was  found  thrown  down^ 
or  partly  thrown  down,  the  next  morning  There  was  some 
evidence  tending  to  show  that  one  of  the  oxen  was  breachy^ 
and  other  evidence  the  other  way.  It  is  apparent,  from  this 
summary  of  the  evidence,  that  the  cattle  may  have  gone  on  the 
road  from  the  lands  of  Gilliford,  or  they  may  have  got  on  the 
road  by  going  over  the  fence  on  the  plaintiff's  land,  where  it 
was  found  partly  thrown  down,  or  some  of  them  may  have  gone 
on  at  one  place  and  some  at  the  other.  Had  there  been  a  suf- 
ficient fence  and  cattle-guard  at  the  line  between  the  lands  of 
the  plaintiff  and  those  of  Gilliford,  it  would  be  pretty  clear 
that  the  cattle  got  on  the  road  through  the  fence  on  the  plain- 
tiff's land.  But.  this  does  not  appear.  We  are  not  prepared 
to  disturb  the  judgment  upon  this  question  of  &ct. 

The  defendant  o£Eered  to  prove,  by  a  cross-examination  of 
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one  of  the  plaintiff's  witnesses^  that  the  plaintiff  had  been  in 
the  habit^  during  the  fall  before  the  happening  of  the  injury 
in  April,  of  pasturing  these  cattle  on  the  way  of  the  company 
through  the  plaintiff's  farm,  whereby  the  cattle  had  acquired 
the  habit  of  grazing  within  the  railway  fences.  The  court 
refused  to  allow  the  examination.  Two  objections  were  made 
to  it ;  first,  that  it  was  immaterial,  and,  second,  it  was  not 
prop«  on  a  cross^xamiaation.  It  seems  to  us  that  the  ruling 
was  right  on  both  grounds.  That  the  cattle  had  depastured 
on  the  way  of  the  company  before,  might  show  that  they  would 
probably  go  there  again  for  that  purpose,  but  would  not  tend 
to  show  whether  they  went  by  one  route  or  by  the  other.  A 
cross-examination  must  be  limited  to  the  matters  about  which 
the  witness  has  testified  in  his  examination  in  chief.  The 
Indianapolis,  etc.,  B.  W.  Co.  v.  Ferguson,  42  Ind.  243. 

The  defendant,  during  the  cross-examination  of  the  plaintiff^ 
asked  him  certain  questions  as  a  foundation  upon  which  to 
impeach  him,  by  proving,  by  another  witness,  that  he  had 
made  a  certain  material  statement  denied  by  him,  and  accord- 
ingly did  prove  that  he  had  made  such  statement.  Thereupon 
the  court  allowed  the  plaintiff,  against  the  objection  of  the 
defendant,  again  to  be  called  to  the  stand,  and  to  repeat  his 
denial  of  having  made  the  statement  sworn  to  by  the  defend- 
ant's witness.  This  was  made  a  ground  of  the  motion  for  a 
new  trial.  We  think  that  there  is  no  doubt  that  a  witness^ 
tinder  such  circumstances,  may  be  recalled,  and  may  '^  explain 
the  nature,  circumstances,  meaning,  and  design  of  what  he  is 
proved  elsewhere  to  have  said."  1  Greenl.  Ev.,  sec.  462.  Per- 
haps the  court  should  not  allow  the  witness  sought  to  be 
impeached  to  be  re-examined  merely  for  the  purpose  of  again 
denying  the  making  of  the  statement  imputed  to  him.  But 
we  cannot  think  the  allowance  of  this  by  the  court  is  such  an 
error  as  should  reverse  the  judgment. 

The  third  alleged  error  is  not  insisted  upon  in  the  brief  of 
counsel. 

The  judgment  is  affirmed,  with  costs. 

Petition  lor  a  rehearing  o\^miled. 
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134  17  .  CsiMnrAii  Law.— J^br^cry.—Jnfcfrf  (o  D^/k«id— On  the  trial  of  a  defendant 
I  49  LM  on  an  indictment  for  forgery,  the  intent  to  defraud  may  be  inferred  from 
the  facts  and  ciicmnstances  proved  in  the  cause. 

Sake. — Evidence, — Part  of  Conver9aUon,--On  the  trial  of  a  criminal  cause^ 
where  a  conversation,  part  of  which  is  admissible  in  evidence,  contains 
admisBions  tending  to  show  that  the  defendant  was  charged  with,  or  was 
guilty  of,  a  similar  offence  before,  the  whole  conversation  may  be  given  if 
it  cannot  be  separated,  but  the  jury  should  be  instructed  that  the  admis- 
sions should  not  be  considered  for  any  purpose  connected  with  the  guilt 
or  innocence  of  the  defendant,  or  the  extent  of  punishment,  if  found 
guilty. 

Same. — Character  of  Accused. — The  law  invests  every  person  accused  of 
crime  with  a  presumption  in  favor  of  good  character,  and  the  State  can- 
not offer  evidence  to  impeach  such  character  until  the  accused  has  put  his 
general  character  in  issue,  by  offering  evidence  in  support  of  it. 

Same. — In^peachmeTU  of  Witness, — In  a  criminal  cause,  a  witness  cannot  be 
impeached  or  sustained  by  proof  of  general  moral  character. 

Same. — Argument  of  Counsel.— Wheie  a  defendant  in  a  criminal  cause  has 
not  produced  any  evidence  to  sustain  his  general  reputation  and  moral 
character,  it  is  improper  for  counsel  to  argue  to  the  jury  that  his  failure 
to  do  so  may  be  considered  against  liim. 

Same. — Pmciiee. — Bill  of  Exceptions. — In  a  criminal  cause,  where  a  bill  of 
exceptions  is  signed  and  filed  during  the  term,  and  it  shows  that  the  excep- 
tions were  taken  at  the  time  of  the  ruling,  and  that  time  was  given  ''until 
now  "  to  file  the  bill,  it  will  be  properly  in  the  record. 

Prom  the  Wayne  Circuit  Court. 

H.  C.  Fox  and  2).  W.  Masoriy  for  appellant. 
(7.  A,  BusMrhy  Attorney  General,  D.   W.   Oomaiock,  Proee- 
cuting  Attorney,  and  TF.  A,  Biekk,  for  the  State. 

BusKiBK,  C.  J. — George  W.  Williams  and  Robert  B. 
Fletcher  were  jointly  indicted  in  the  court  below  for  having 
forged  a  certain  mortgage,  a  copy  of  which  is  set  forth  at  foil 
length  in  the  indictment,  and  appears  in  the  record. 

The  indictment  consisted  of  two  counts.  In  the  first,  it  was 
charged  that  the  mortgage  was  forged  with  the  intent  to  de&aud 
Peleg  Williams,  whose  name  was  charged  to  have  been  forged. 
In  the  second,  it  was  charged  that  the  forgery  was  committed 
with  the  intent  to^  de&aud  John  C.  Tracy  and  Samuel  Bing* 
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ham.  The  appellant's  motion  to  quash  the  indictment  waa 
oveiroled,  and  an  exception  taken,  but  such  ruling  is  not 
assigned  for  error. 

A  separate  trial  was  demanded,  and  the  prosecuting  attor- 
ney elected  to  try  the  appellant  first.  The  cause  was  tried  by 
a  jury,  and  the  defendant  was  found  guilty  as  charged  in  the 
aecond  count,  and  sentenced  to  the  state  prison  for  three  years, 
and  fined  one  hundred  dollars.  The  court,  over  a  motion  for 
a  new  trial,  rendered  judgment  on  the  verdict. 

The  error  assigned  calls  in  question  the  action  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  causes  relied  upon  for  a  new  trial  will  be  considered  in 
the  order  in  which  they  are  discussed  by  counsel  for  appel- 
lant 

This  leads  us  to  consider  the  seventh,  eighth,  and  ninth 
instructions  given  by  the  court  of  its  own  motion,  and  as  they 
relate  to  the  same  subject,  they  will  be  considered  together. 

These  instructions  were  in  these  words : 

'*  7.  If  the  evidence  convinces  you,  beyond  a  rational  doubt, 
that  at  some  time  within  two  years,  George  W.  Williams  falsely 
wrote  the  name  of  Peleg  Williams  and  Belinda  Williams  to 
the  mortgage  set  out  in  the  indictment,  without  their  knowledge 
or  consent,  with  the  intent  to  defraud  said  Peleg  Williams,  and 
if  the  evidence  convinces  you  beyond  a  rational  doubt  that  the 
defendant,  Robert  B.  Fletcher,  afterward,  knowing  this,  did, 
in  this  county,  fidsely  acknowledge  the  said  mortgage  by  sign- 
ing his  name  to  the  acknowledgment  of  said  mortgage,  as  set 
out  in  said  indictment,  without  the  knowledge  or  consent  of 
aaid  Peleg  Williams  and  Belinda  Williams,  Robert  B.  Fletcher 
would  be  guilty  of  forgery,  as  charged  in  the  first  count  of  the 
indictment,  and  the  jury  should  bring  in  a  verdict  of 
guilty. 

**  8.  If  the  evidence  convinces  you,  beyond  a  rational  doubt, 
that  these  things  were  done  to  defraud  and  cheat  John  C. 
Tracy  and  Samuel  Bingham,  you  would  be  warranted  in  find- 
ing Robert  B.  Fletcher  guilty  as  charged  in  iihe  second  count 
of  the  indictment. 
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"  9.  The  intent  with  which  the  act  was  done^  if  done  at 
all,  may  be  inferred  from  all  the  circumstances  proved." 

The  argument  of  counsel  for  appellant,  in  opposition  to  the 
foregoing  instruction,  may  be  reduced  to  the  following  propo- 
sitions : 

1.  In  a  criminal  case,  all  the  &ct8  constituting  the  offence 
charged  must  be  established  by  the  evidence  beyond  a  reason- 
able doubt,  and  the  jury  are  the  exclusive  judges  as  to  whether 
this  is  done  or  not. 

2.  The  &cts  being  for  the  jury  in  a  criminal  cause,  the  court 
cannot,  in  giving  instructions,  assume  that  a  material  &ct 
exists  or  has  been  proved  at  the  triaL 

3*  That  the  crime  of  forgery  consists  of  a  physical  act  and 
a  criminal  intention. 

4.  That  the  intent  to  defraud  the  person  charged  must  be 
proved  as  a  &ct,  and  cannot  be  inferred  from  the  other  &cts 
and  circumstances  proved  in  the  cause. 

The  first  three  propositions  undoubtedly  contain  a  correct 
enunciation  of  the  law,  but  we  are  very  chsaxly  of  the  opinion 
that  the  fourth  is  incorrect.  The  wrongfiil  intent  is  the  essence 
of  every  crime,  but  its  existence  can  only  be  established  from 
the  admissions  of  the  accused  party,  or  from  the  facts  and  cir- 
cumstances proved,  to  establish  the  criminal  act.  The  intent 
to  defraud  may  be  presumed  from  the  general  conduct  of  the 
defendant;  and  if  the  necessary  consequences  of  the  previous 
acts  be  to  defraud  some  particular  person,  the  jury  may  con- 
vict, notwithstanding  that  the  person  states  his  belief  on  oath 
that  the  prisoner  did  not  intend  to  defraud  him.  Rosooe  Crim. 
Ev.  561 ;  Reginav.  BiU,  8  C.  &  P.  274. 

If  the  act  done  is  a  violation  of  law,  and  is  qot  done  under 
a  mistake  of  &ct,  the  criminal  intent  will  be  inferred,  although 
the  person  doing  the  act  believes  that  the  act  was  done  in  such 
a  manner  as  not  to  amount  to  a  violation  of  law.    Squire  v. ' 
Uie  State,  46  Ind.  459;  Jfamumt  v.  The  State,  48  Ind.  21. 

Intent  is  an  inference  of  law.  2  Bishop  Crim.  Law,  aec 
«98. 

The  specific  intent  is  sustained,  in  matter  of  law,  by  any; 


NOVEMBER  TERM,  1874.  127 

Fletcher  V.  The  State. 

proof  which  establishes  the  forgery,  even  though  in  fact  the 
prisoner's  intent  was  different.  2  Bishop  Crim.  Proced.,  sec. 
422. 

We  think  the  court  committed  no  error  in  giving  the  instruo- 
tions  set  out  above. 

The  sixteenth  and  seventeenth  instructions  are  complained 
of,  and  are  as  follows : 

"  16.  George  W.  Williams,  when  upon  the  stand  as  a  wit- 
ness, was  permitted  to  give  in  evidence  any  statements  made 
by  Fletcher  in  conversation  with  him,  in  relation  to  the  forgery 
<diarged  in  the  indictment.  If  there  was  anything  in  such 
evidence  tending  to  show  that  Fletcher  was  charged  with,  or 
was  guilty  of,  forgery  before  that  time,  it  would  be  legitimately 
before  the  jury,  simply  as  being  a  part  of  that  or  those  conver- 
sations, and  cannot  be  withdrawn  from  the  consideration  of 
the  jury.  It  is  not  competent,  however,  to  prove,  as  an  isolated 
fncty  that  Fletcher  had  at  any  time  before  been  guilty  of,  or 
•diarged  with  the  commission  of  any  crime,  as  a  circumstance 
to  prove  that  defendant  was  guilty  of  the  crime  charged. 

''  17.  With  the  exception  of  the  testimony  of  Williams,  as 
alluded  to  above,  there  is  no  testimony  whatever  tending  to 
show  that  Fletcher  was  ever  guilty  of,  or  charged  with,  another 

Taking  the  sixteenth  and  seventeenth  instructions  together^ 
they,  in  effect,  instructed  the  jury  that  it  appeared  from  the 
admissions  of  the  appellant,  detailed  in  the  conversations  had 
between  him  and  Williams  in  reference  to  the  crime  charged, 
that  the  appellant  had  been  guilty  of,  or  charged  with,  the 
•commission  of  other  and  distinct  crimes;  that  such  admissions 
were  legitimately  before  them,  and  "  could  not  be  withdrawn,'' 
but  that  they  were  not  competent  to  prove,  as  an  isolated  fact, 
that  Fletcher  had  at  any  time  before  been  guilty  of,  or  charged 
with,  the  commission  of  any  crime,  as  a  circumstance  to  prove 
that  defendant  was  guilty  of  the  crime  charged  in  the  present 
indictment. 

It  is  quite  obvious,  that  the  latter  portion  of  the  instruction 
is  correct    It  is  firmly  settled,  that  the  evidence  in  a  crimi-' 
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nal  trial  should  be  strictly  confined  to  the  crime  charged.  The^ 
sole  and  exclusive  subject  of  inquiry  should  be,  whether  the: 
accused  was  guilty  of  the  crime  charged.  If  innocent  of  such 
charge^  he  is  entitled  to  an  acquittal,  although  he  may  have 
committed  many  other  crimes  of  which  he  had  gone  unpun- 
ished. 

The  thirteenth  sec.  of  art  1  of  our  state  constitution  provides^ 
that  ^'  in  all 'Criminal  prosecutions,  the  accused  shall  have  the 
right  to  a  public  trial,  by  an  impartial  jury,  in  the  county  ia 
which  the*  offence  shall  have  been  committed ;  to  be  heard  by 
himself  and  counsel ;  to  demand  ihe  nature  and  cause  of  the- 
accusation  against  him,  and  to  have  a  copy  thereof;  to  meet 
the  witnesses  &ce  to  &ce,  and  to  have  compulsory  process  fi>r 
obtaining  witnesses  in  his  &vor.''     1  G.  <&•  H.  29. 

It  is  worthy  of  notice,  that  the  words  "  offence  *'  and  "  accu- 
sation '^  are  used  in  the  singular  number,  thus  importing  that 
separate  and  distinct  crimes  cannot  be  charged  in  the  same- 
indictment.  It  has,  however,  been  decided,  that  felonies 
belonging  to  the  same  class,  and  growing  out  of  the  sama 
transaction,  may  sometimes  be  joined  in  different  counts  in 
the  same  indictment.  McGregor  v.  ITie  State,  16  Ind.  9  f 
OriffUh  V.  The  State,  36  Ind.  406. 

The  evident  purpose  of  such  constitutional  provision  was  to 
guard  and  protect  the  rights  of  a  person  accused  of  crime,  and 
to  prevent  him  from  being'  prejudiced  in  the  defence  of  one 
crime  by  evidence  tending  to  prove  that  he  had  been  guilty^ 
of  another  and  distinct  crime. 

Inasmuch  as  the  admissions  constituted  part  of  conversa- 
tions which  were  relevant,  they  were  properly  admitted  in 
evidence,  but  the  court  should  have  charged  the  jury  that  they 
were  admitted  solely  because  they  were  so  connected  with  con* 
versations  that  they  could  not  be  separated,  and  that  they  were 
not  to  be  considered  for  any  purpose  connected  with  the  ques- 
tion of  the  guilt  or  innocence  of  the  appellant,  or  of  the  extent 
of  punishment,  if  found  guilty.  The  court  having  charged 
the  jury  that  such  admissions  were  '^  legitimately  in  evidence,'^ 
and  "  could  not  be  withdrawn,^'  the  jury  must  have  under- 
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stood  that  they  were  to  be  considered  for  some  purpose,  though 
thej  were  told  that  they  were  not  to  be  considered  in  deter* 
mining  whether  the  appellant  had  committed  the  crime  charged 
in  the  indictment.  If  they  were  not  competent  for  such  pur- 
pose, they  were  not  competent  for  any,  for  that  was  the  sole 
subject  of  inquiry. 

We  think  the  error  in  the  instruction  consisted  in  telling 
ihe  jury  that  such  admissions  were  "  legitimately  in  evidence/' 
and  ''could  not  be  withdrawn.^'  Inasmuch  as  the  jury  were 
charged  that  such  admissions  were  ''  legitimately  before  them/' 
and  ''  could  not  be  withdrawn,'^  and  as  they  were  charged  that 
they  were  not  to  be  considered  in  determining  the  guilt  of  the 
defendant,  the  jury  may  have  understood  that  they  were  to 
be  considered  in  fixing  the  punishment,  and  may  have  so  con- 
sidered them. 

The  court  should  have  expressly  withdrawn  such  admissions 
from  the  consideration  of  the  jury,  and  charged  them  that 
they  were  not  to  be  considered  for  any  purpose  of  the  trial. 

Upon  the  trial  of  the  cause  below,  the  defendant  offered  no 
evidence  of  his  general  character,  but  chose  to  rest  upon  the 
presumption  which  the  law  indulged  in  his  favor.  He  went 
upon  the  stand  as  a  witness,  and  testified  in  his  own  behalf. 
After  he  had  closed  his  evidence,  the  State  introduced  a  wit- 
ness who,  in  answer  to  a  question  propounded  to  him,  testified 
that  he  knew  the  general  character  of  appellant,  and  that  it 
was  bad.  The  matter  is  thus  stated  in  the  bill  of  exceptions : 
''  To  each  and  every  of  said  tjuestions,  before  the  same  were 
answered,  the  defendant  then  and  there  objected,  for  the  reason 
that  the  defendant  had  offered  no  testimony  touching  his  gen- 
eral reputation,  nor  put  the  same  in  issue,  and  that  if  such 
evidence  was  offered  for  the  purpose  of  discrediting  him  (said 
defendant),  as  a  witness,  the  same  should  be  confined  to  gen- 
eral reputation  for  truth  and  veracity.'' 

The  law  invest^  every  person  accused  of  crime  with  a  pre- 
sumption in  &  vor  of  good  character,  and  the  State  cannot  offer 
evidence  to  impeach  such  character  until  the  accused  has  put 
Vol.  XLIX.— 9 
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his  general  character  in  issue  by  offering  evidence  in  support 
of  it.  The  presumption  in  &vor  of  good  character  continueS| 
wd  must  be  indulged,  as  long  as  the  accused  rests  upon  such 
presumption ;  but  when  he  abandons  the  shield  which  the  law 
has  thrown  around  him,  and  attempts  by  affirmative  evidence 
to  prove,  as  a  &ct,  that  his  general  character  is  good,  he  opens 
the  door  for  the  admission  of  evidence  on  the  part  of  the  State 
to  prove  that  his  character  is  bad. 

The  law  also  indulges  a  presumption  in  fitvor  of  the  good 
character  of  witnesses,  and  the  party  producing  them  cannot 
offer  evidence  in  support  of  such  character  until  the  adverse 
party  puts  such  character  in  issue  in  some  of  the  modes  known 
to  the  law. 

In  the  case  of  a  defendant,  he  must  put  his  character  in  issue, 
but  in  the  case  of  a  witness,  the  adverse  party  must  put  his 
general  character  in  issue. 

These  were  familiar  principles,  well  known  to  the  profes*- 
sion  prior  to  the  passage  of  the  act  of  March  10th,  1873,  which 
gave  to  a  defendant  in  a  criminal  cause  the  privilege  of  testi- 
fying in  his  own  behalf.  We  are  required,  for  the  first  time, 
to  determine  what  changes,  if  any,  have  been  produced  in  the 
rules  of  practice  by  the  passage  of  said  act.  Prior  to  such 
enactment,  the  rights  of  a  defendant  and  the  privileges  of  a 
witness  were  separate  and  distinct ;  Ibut  since  its  passage,  a 
defendant  who  elects  to  testify  occupies  the  position  of  both 
defendant  and  witness,  and  thus  he  combines  in  his  persoii  the 
rights  and  privileges  of  both.  But  while  this  is  true,  we  do 
not  think  it  should  result  in  any  change  in  the  law  or  rules  of 
practice.  In  his  capacity  as  a  witness,  he  is  entitled  to  the 
isame  rights,  and  is  subject  to  the  same  rules,  as  any  other  wit- 
ness. In  his  character  of  defendant,  he  has  the  same  tights, 
and  is  entitled  to  the  same  protection,  as  were  possessed  and 
enjoyed  by  defendants  in  a  criminal  cause  before  the  passage 
of  the  act  in  question.  When  we  are  considering  the  rights 
of  the  appellant  in  his  character  of  defendant,  we  lose  sight  of 
the  &ct  that  he  has  the  right  to  testify  as  a  witness ;  and  when 
his  privileges  as  a  witness  are  caUed  in  question,  they  should 
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he  decided  without  reference  to  the  &ct  that  he  is  a  defendant 
also. 

It  necessarily  results,  from  what  has  been  said,  that  the 
State  had  no  right  to  assail  the  general  character  of  the  appel- 
lant, as  one  accused  of  crime,  for  the  reason  he  had  not  put 
his  character  in  issue. 

It  is  conceded  by  counsel  for  appellant,  that  the  State  had 
the  right  to  impeach  the  appellant,  as  a  witness,  by  proving 
that  his  general  character  for  truth  and  veracity  was  bad  in 
the  neighborhood  of  his  residence ;  but  it  is  very  strenuously 
contended,  that  the  State  had  no  right  to  prove  what  his  gen- 
eral moral  character  was,  to  impeach  him  as  a  witness.    . 

The  solution  of  this  question  depends  upon  whether  the  last 
clause  of  section  242  of  the  civil  code  (2  G.  &  H.  171)  applies 
to  the  trial  of  a  criminal  cause.  That  clause  reads :  ''  In  all 
questions  affecting  the  credibility  of  a  witness,  his  general 
moral  character  may  be  given  in  evidence.'' 

It  was  held  by  this  court,  in  MiUer  v.  The  State,  8  Ind.  325, 
Quinn  v.  TheSiaie,  14  Ind.  689,  Harman  v.  The  State,  22  Ind. 
331,  McLaughlin  v.  The  State,  8  Ind.  281,  Hooper  v.  The 
£Usie,  9  Ind.  572,  and  mUer  v.  The  State,  42  Ind.  544,  that 
the  provisions  of  the  civil  code  do  not  necessarily  govern  in 
criminal  practice,  yet  that  it  is  reasonable  to  consult  them,  in 
the  absence  of  special  provisions  in  the  criminal  code,  in  estab- 
lishing rules.  In  the  present  case,  we  are  required  to  decide 
the  question  squarely,  whether  a  witness  in  a  criminal  cause 
may  be  impeached  by  proof  of  his  general  moral  character; 
because,  upon  the  trial  below,  the  appellant  demanded  of  the 
court  to  restrict  and  limit  such  testimony  to  his  general  char- 
acter for  truth  and  veracity;  but  the  court  overruled  the 
objection,  and  permitted  an  inquiry  to  be  instituted  into  his 
general  moral  character. 

The  statute  in  question  is  an  innovation  upon  the  common 
law,  and  should  be  strictly  construed.  It  is  settled,  by  a  very 
^lecided  preponderance  of  authority,  that  when  the  purpose 
^was  to  impeach  a  witness,  the  inquiry  was  confined  to  general 
:z«putation  for  truth  and  veracity  ;  and  when  the  purpose  waa 
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to  inquire  into  the  character  of  the  defendant,  the  inquiry  wa» 
generally  limited  to  that  trait  of  character  which  had  some 
relevancy  to  the  question  in  issue.  Thus,  it  was  said  by  the 
court,  in  Boon  v.  Weathered,  23  Texas,  682,  that  ''when  a 
man's  honesty  is  in  question,  his  veracity  is  not  in  question. 
When  his  veracity  is  in  question,  one  cares  not  to  know 
whether  he  be  of  a  peaceable,  or  of  a  quarrelsome  disposition.  If 
the  question  is  concerning  honesty,  the  inquiry  should  be  con- 
cerning honesty.  If  the  question  be  one  of  veracity,  the 
inquiry  should  be  directed  to  the  point  at  issue.'' 

In  the  case  of  The  United  States  v.  Van  Sickle,  2  McLean 
Cir.  Ct.  219,  the  rule  is  stated  with  great  force.  It  is  there 
said :  ''  The  object  of  the  examination  is  to  shake  and  over- 
throw the  credit  of  the  witness.  Now,  this  is  effectually  done  by 
showing  that  in  the  neighborhood  in  which  he  lives,  and  where 
his  character  is  best  known,  he  is  not  considered  worthy  of  credit. 
Shall  a  public  opinion  which  does  not  reach  his  credibility,  be 
proven  as  a  fact  from  which  the  jury  may  infer  a  want  of 
credibility  ?  This  would  be  an  inference  from  public  opinion 
which  had  not  been  drawn  by  the  public.  It  would  be  a 
conclusion  inferred,  not  from  original  fiicts,  but  from  an  opinion 
formed  on  those  &cts  by  the  public.  It  would  be  an  infer- 
ence on  an  inference.  This  would  be  a  new  rule,  not  yet 
incorporated,  it  is  believed,  into  the  law  of  evidence." 

In  Atwood  V.  Impaon,  5  C.  E.  Green,  150,  it  is  said :  "  With 
many,  telling  the  truth  is  a  habit  and  a  principle  which  they 
adhere  to  always,  though  they  may  indulge  in  drinking,  swear- 
ing, gambling,  roystering,  and  making  close  bargains.  With 
others,  lying  is  the  habit,  or  principle,  and  if  elevated  to  be 
senators  or  legislators,  or  made  church-members  or  deacons,  it 
does  not  always  reform  them." 

We  cite,  as  sustaining  the  proposition,  that,  at  common  law, 
the  inquiry  into  the  general  character  of  a  witness  was  lim- 
ited to  truth,  the  following  authorities :  Teese  v.  Huntingdon, 
23  How.  (U.  S.)  2 ;  The  United  States  v.  Van  Sickle,  2  McLean, 
219 ;  GoM  V.  Stimon,  2  Sumner,  605 ;  Gilbert  v.  Sheldon,  13 
JBarb.  623 ;  The  People  v.  Bedor,  19  Wend.  569 ;  Jaokson  v. 
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Zewis.  13  Johns.  504 ;  The  State  v.  Bruce,  24  Me.  71 ;  Com- 
fnonwealth  v.  Moore,  3  Pick.  194 ;  Morse  v.  Pineo,  4  Vt.  281 ; 
State  V.  Smith,  7  Vt.  141 ;  Spears  v.  Forrest,  15  Vt.  435 ;  The 
State  V.  Randolph,  24  Conn.  363 ;  State  v.  Hotoard,  9  N.  H. 
485 ;  Gilchrist  v.  if 'iTce,  4  Watts,  380 ;  Chess  v.  Ohess,  1 
Penn.  32 ;  UM  v.  Commonwealth,  6  Grat.  706 ;  TTard  v.  27ic 
JState,  28  Ala.  53 ;  Ford  v.  J?brd,  7  Humph.  92 ;  Jones  v.  2%6 
State,  13  Texas,  168 ;  Craig  v.  2%6  )&to<6,  5  Ohio  St.  605 ; 
TTiie  v.  lAghtner,  11  S.  &  R.  198 ;  Bucklin  v.  The  State,  20 
Ohio,  18;  I%wrmawy.  Virgin,  18  B.  Mon.  785;  PerMns  v« 
Jfo6%,  4  Ohio  St.  668 ;  Bates  v.  Barter,  4  Cush.  107 ; 
Ayres  v.  Duprey,  27  Texas,  593;  Nod  v.  Dickey,  3  Bibb, 
268;  TTcftfter  v.  Hanke,  4  Mich.  198;  Patriotic  Bank  v. 
Cbo^,  3  Cranch  C.  C.  169 ;  United  States  v.  Masters,  4  Cranch 
C.  C.  479;  United  States  v.  TFilite,  5  Cranch  C.  C.  38; 
The  United  States  v.  Dickmson,  2  McLean,  325 ;  Atwood  v. 
Iwpson,  5  C.  E.  Green,  150;  Newman  v.  MacHdn,  13  Sm. 
A  M.  383;  Qainn  v.  2%6  iSate,  14  Ind.  589  :  Whart.  Crim. 
Law,  sec.  814 ;  Taylor  Ev.,  sec.  1083. 

We  are  of  opinion  that  the  rule  of  practice  established  by 
the  legislature  in  civil  cases  should  not  be  applied  to  crim- 
inal causes. 

The  effect  of  an  adverse  ruling  would  be  to  put  a  defend- 
ant's general  moral  character  in  issue,  without  his  consent, 
which  would  necessarily  and  unavoidably  prejudice  him  in  his 
defence  of  the  charge  for  which  he  is  being  tried. 

The  evidence  under  examination  was  improper,  as  affecting 
the  character  of  the  accused,  because  he  had  not  put  his  char- 
acter in  issue ;  and  it  was  improper  for  the  purpose  of  impeach- 
ing the  appellant  as  a  witness,  for  the  reason  that  in  a  crim- 
inal cause  a  witness  cannot  be  impeached  or  sustained  by  proof 
of  general  moral  character. 

The  appellant  introduced  evidence  of  the  general  reputa- 
tion for  truth  and  veracity  of  George  W.  Williams,  for  the 
purpose  of  impeaching  him  as  a  witness,  and  the  State,  to  sus- 
•^ain  him,  introduced  evidence  of  his  general  moral  charao- 
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ter.     This,  aocording  to  the  rule  above  laid  down,  was 
improper. 

Objection  is  made  to  argument  of  counsel  on  behalf  of  the 
State. '  Such  attorney,  while  '^  addressing  the  juiy,  commented 
on  the  general  character  of  the  defendant,  and  said  that  said 
defendant  had  the  power  to  produce  evidence  to  prove  and 
sustain  his  general  reputation  and  moral  character  before  tho 
jury,  and  argued  that  his  failure  to  do  so  might  be  considered 
against  him.'' 

While  the  appellant  had  the  right  to  introduce  such  evi- 
dence, he  was  not  bound  to  do  so,  and  his  failure  to  do  so 
could  not  be  commented  on  in  argument.  The  legal  presump- 
tion in  his  &vor  could  not  be  impaired  or  destroyed  by 
his  failure  to  offer  affirmative  evidence  as  to  character* 
JSate  V.  Upham,  38  Me.  261;  Walker  v.  The  State,  6 
Blackf.  1. 

The  ruling  of  the  learned  and  usually  very  accurate  judge 
who  presided  at  the  trial  was  doubtless  based  upon  the  sup- 
position that  the  appellant's  general  character  was  in  issue ; 
and  it  is  quite  likely  that  the  argument  of  counsel  proceeded. 
Hpon  the  same  theory. 

We  have  postponed  to  this  point  the  examination  of  a  pre- 
liminary question  discussed  by  counsel  for  appellee.  This 
case  was  prepared  for  the  decision  of  this  court,  under  section 
121  of  the  criminal  code,  2  G.  &  H.  420,  which  provides,  that 
^'the  bill  of  exceptions  must  contain  so  much  of  the  evidence 
only  as  is  necessary  to  present  the  question  of  law  upon  which 
the  exceptions  were  taken."  The  evidence  is  not  set  out  in 
full,  but  only  so  much  is  stated  as  was  supposed  to  be  neces- 
sary to  present  the  questions  of  law.  Harman  v.  ITie  Slate,  22 
Ind.  331.  Exception  is  taken  to  the  form  of  the  bill  of  excep- 
tions. 

The  bill  of  exceptions  sets  out  the  evidence  offered,  the 
objection  of  appellant,  with  reasons  therefor,  the  ruling  of  the 
court  thereon,  and  then  says :  '^  To  which  ruling  of  the  court 
the  defendant  then  and  there  excepted,  and  time  was  given 
imtil   now  in  which  to  file  his  bill  of  exceptions."    It  is;- 
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insisted,  that  when  time  is  given  in  which  to  prepare  and  file 
a  bill  of  exceptions,  the  record  must  show  affirmatively  that 
it  was  filed  within  the  time  limited,  and  that  the  word  ''  now,'' 
as  used  in  such  bill,  is  not  sufficient  for  that  purpose.  Such  is 
the  rule  when  time  is  extended  beyond  the  term.  In  criminal 
cases,  time  cannot  be  extended  beyond  the  term.  It  must  be 
signed  during  the  term.  The  exception  must  be  taken  at  the 
time  of  the  ruling,  and  the  bill  of  exceptions  must  be  made 
out  and  presented  to  the  judge  at  the  time  of  the  trial,  or  within 
such  time  as  the  court  may  allow  during  the  term.  Stewart  v* 
The  State,  24  Ind.  142.  In  the  present  case,  the  bill  was 
signed  and  filed  during  the  term,  and  it  shows  that  the  excep- 
tion was  taken  at  the  time  of  the  ruling,  and  that  time  was 
given  until  now,  which,  according  to  Webster,  means  ^'  at  the 
present  time.''  We  think  the  bill  of  exceptions  is  properly  in 
the  record.  Stewart  v.  The  State,  supra;  Dunn  v.  The  State,  29 
Ind.  259 ;  FUzenrider  v.  The  State,  30  Ind.  238 ;  Port  v.  Bus- 
BtU,  36  Ind.  60;  Jenhs  v.  The  State,  39  Ind.  1. 

The  instructions  complained  of  are  properly  in  the  record, 
independently  of  the  bill  of  exceptions.  They  were  signed  by 
the  judge,  and  the  exception  of  appellant  is  entered  and  signed 
by  counsel.  This  is  sufficient.  The  J.,  M.  &  L  R.  R.  Co.  v. 
Chx,  37  Ind.  325 ;  Emmons  v.  Newman,  38  Ind.  372« 

We  have  been  greatly  aided,  and  our  labors  lightened,  by 
the  very  full,  able,  and  elaborate  brie&  of  counsel. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
lemanded  for  another  trial,  in  accordance  with  this  opinion ; 
and  the  clerk  is  directed  to  issue  the  necessary  order  for  the 
leturn  of  the  prisoner  to  the  jail  of  the  county  of  Wayne. 
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The  Gboyeb  and  Basjbb  Sewing  Machine  Co.  v.  Babneel 

Practice. — Demurrer, — Supreme  CkmrL — ^The  Supreme  Court  will  not  reTene 
a  judgment  for  sustaining  a  demurrer  to  a  good  paragraph  of  a  complaint 
when  all  the  evidence  admissible  thereunder  might  have  been  introduced 
under  a  remaining  paragraph  of  the  complaint. 

Same. — ExeeptUm. — Where  the  record  does  not  show  an  exception  to  the 
OYeorruling  of  a  demurrer,  no  question  on  such  ruling  can  be  presented  to 
the  Supreme  Court. 

Same. — Striking  out  Pleading. — BiU  of  Excepticme. — ^A  pleading  struck  out  hf 
order  of  the  court  cannot  be  made  a  part  of  the  record,  except  by  a  bill 
of  exceptions. 

Same. — SpeciaL  Finding  Without  BequeaL — ^A  special  finding  of  facts  by  the 
court  with  conclusions  of  law  upon  them,  made  without  request  of  one 
of  the  parties,  must  be  regarded  merely  as  a  general  finding. 

From  the  Vigo  Common  Pleas. 

W.  W.  Bijmaey,  8.  Glaypool,  J.  L.  MUchdl,  and  W.  A^ 
Ketchamy  for  appellant. 

S.  C.  Davis,  8.  JB.  Davis,  L.  Barbour,  O.  P.  Jacobs,  and  — 
WiMiams,  for  appellee. 

Pettit,  J. — ^The  appellant  brought  an  action  of  replevin 
against  the  appellee  for  two  promissory  notes.  The  complaint 
was  in  three  paragraphs^  and  a  demurrer  for  want  of  sufficient 
facts  was  sustained  to  the  first^  and  this  ruling  is  the  first 
error  assigned.  If  this  paragraph  was  good,  the  sustaining  of 
a  demurrer  to  it  did  not  harm  or  injure  the  appellant,  and  the 
error  is  not  available  here,  for  the  reason  that  all  the  evidence 
that  could  have  been  given  under  it  might  properly  have  been 
given  under,  the  second  and  third  paragraphs  of  the  Complaint. 

The  overruling  of  a  demurrer  to  the  second  paragraph  of 
the  answer  is  assigned  for  error,  but  the  record  does  not  show 
that  any  exception  was  taken  to  that  ruling ;  therefore,  if  the 
ruling  was  wrong,  the  error  is  not  available  in  this  court. 

The  striking  out  of  the  second  paragraph  of  the  reply  is 
assigned  for  error.  There  is  no  bill  of  exceptions  in  the  record 
showing  what  this  paragraph  was.  After  a  pleading  has  been 
stricken  out  by  order  of  the  court,  it  is  no  longqp  apart  of  the 
record^  unless  made  so  by  a  bill  of  exceptions. 
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The  fourih  and  last  assignment  of  error  is  in  these  words : 
''  Error  of  the  court  below  in  this^  to  wit^  the  conclusions  of 
law  deduced  from  the  special  finings  of  the  court/'  The 
court  found  the  facts  specially,  and  the  conclusion  of  law,  and 
the  last  finding  is  in  these  words :  '^  Upon  these  &cts  the  court 
concludes  that  said  notes  were  taken  contrary  to  law,  and 
therefore  finds  for  the  defendant.'^  Neither  parfy  asked  the 
court  to  find  specially  the  fiids,  and  under  the  former  rulings 
of  this  court  we  can  treat  this  finding  only  as  a  general  find- 
ing for  the  defendant ;  and  the  evidence  not  being  in  the  record^ 
we  cannot  say  that  the  finding  was  erroneous. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

Ok  Petition  for  a  Beheabikg. 

BusKXEtK,  0.  J. — ^The  judgment  in  this  case  was  affirmed, 
for  the  reason  that  it  did  not  appear  from  the  record  that  the 
special  finding  of  the  court  was  rendered  at  the  request -of  one 
of  the  parties.  A  rehearing  is  asked  upon  two  grounds : 
First,  that  the  special  finding  shows  that  it  was  rendered  at 
the  request  of  the  plaintiff.  Second,  that  the  statute  does  not 
require  that  the  record  should  show  any  request  of  the  parties, 
or  either  of  them.  The  special  finding  is  copied  into  the 
transcript  twice.  The  first  time  it  has  the  words,  "  by  request 
of  plaintiff.''  The  second  time  these  words  are  omitted.  After 
the  petition  for  a  rehearing  was  filed,  the  court,  of  its  own 
motion,  awarded  a  certiorari,  requiring  the  clerk  of  the  court 
below  to  certify  a  full  and  complete  copy  of  the  special  find- 
ing, and  the  clerk  in  obedience  to  such  writ  certified  the  spe- 
cial finding,  and  from  that  it  does  not  appear  that  it  was  ren- 
dered at  the  request  of  either  of  the  parties.  It  therefore 
becomes  necessary  to  determine  whether  a  special  finding 
which  is  rendered  by  the  court,  of  its  own  motion  and  without 
being  requested  so  to  do  by  either  of  the  parties,  is  valid  as  a 
special  finding. 

Counsel  for  appellant  very  earnestly  insist  that  a  special 
finding  is  valid,  although  not  rendered  at  the  request  of  the 
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parties,  and  state  that  such  had  been  the  uniform  rule  estab- 
lished by  this  court  until  the  case  of  Nash  v.  Oaywood,  39 
Ind.  457,  when  a  new  rulQ,  unauthorized  by  the  statute,  was 
laid  down. 

In  this  counsel  are  very  much  mistaken.  The  language  of 
sec.  341  is :  ^'  Upon  trials  of  questions  of  fact  by  the  court,  it 
shall  not  be  necessary  for  the  court  to  state  its  finding,  except 
generally,  for  the  plaintiff  or  defendant,  unless  one  of  the  par- 
ties request  it,  with  the  view  of  excepting  to  the  decision  of 
the  court  upon  the  questions  of  law  involved  in  the  trial,  in 
which  case  the  court  shall  first  state  the  facts  in  writing,  and 
then  the  conclusions  of  the  law  upon  them,  and  judgment  shall 
be  entered  accordingly.^'  2  G.  &  H.  207.  Addleman  v.  ErwiUy 
6  Ind.  494 ;  Spencer  v.  Ru88eUy  9  Ind.  157 ;  The  Indianapolis 
Ina.  Co.  V.  Mason,  11  Ind.  171 ;  Lewis  y.  The  Cenirallns.  Oo.^ 
23  Ind.  445 ;  Smith  v.  Jeffries,  25  Ind.  376 ;  T/ie  City  qf  Logans- 
port  V.  Wright,  25  Ind.  512 ;  Fitzgerald  v.  Gefnter,  26  Ind. 
238 ;  Rathbumw.  Wheeler,  29 Ind.  601 ;  Lairance y.Imirance^ 
32  Ind.  198 ;  Roberts  v.  Smith,  34  Ind.  550 ;  MUliganv.  Poole^ 
85  Ind.  64 ;  Cruzan  v.  Smith,  41  Ind.  288 ;  Owrry  v.  MUler, 
42  Ind.  320. 

The  language  of  the  statute  is,  ^'  unless  one  of,  the  parties 
request.'^  This  language  is  so  plain  and  direct  as  to  leave  but 
little  to  construction.  The  rule  as  laid  down  in  Na>sh  v.  Cay^ 
foood,  supra,  has  been  practically  recognized  as  the  settled  rule 
from  the  time  the  code  went  into  effect.  In  all  of  the  forego- 
ing cases  the  record  shows  that  the  special  finding  was  ren- 
dered at  the  request  of  one  of  the  parties,  and  the  court  uni- 
formly quoted  the  language  of  the  section  as  though  it  was 
conclusive  on  the  point. 

In  Cruzan  v.  Smith,  supra,  this  court  say : 

^'  To  present  a  question  for  review  in  this  court,  under  the 
above  section  of  the  statute,  four  things  must  concur ;  first, 
one  of  the  parties  must  request  the  court  to  find  the  facts  spe- 
cially, with  the  view  of  excepting  to  the  decision  of  the  court 
upon  the  questions  of  law  involved  in  the  trial ;  second,  tiie 
court  must  state  the  &ct8  in  writing ;  thirds  the  conclusions 
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of  die  court  upon  the  questions  of  law  arising  upon  the  facts 
found  must  be  stated,  and  judgment  must  be  entered  accord- 
ingly ;  fourth,  there  must  be  an  exception  to  the  decision  of 
the  court/' 

It  is  thus  made  apparent  that  the  court,  as  at  present  con- 
stituted, has  established  no  new  rule  of  practice,  and  that  the 
original  judgment  in  this  case  was  in  accordance  widi  the  long 
and  well  settled  rules  of  practice  in  this  court. 

The  petition  is  oyerruled. 
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XlflAXHHO. — Branwnory  Note. — A  complaint  on  a  promianry  note  need  not 

aver  that  the  note  ia  due,  if  the  note  ia  filed  aa  a  part  of  the  complaint^  and 

showa  upon  its  face  that  it  ia  due. 
Same. — A  complaint  on  a  promiasoxy  note  ia  fatally  defectiTe,  if  it  faila  to 

aver  that  the  note  sned  on  ia  unpaid* 
Hbqotiable  Note. — ProtesL — ^It  is  not  neceseajy  to  proteat  for  non-payment 

a  negotiable  note  payable  at  a  bank  in  this  State.    Notice  of  a  demand 

and  of  non-payment  is  all  that  is  required  to  hold  the  indoraer. 
Sake. — Defences  to. — A  promissory  note  negotiable  by  the  law  merchant,  if 

assigned  after  maturity,  is  subject  in  the  hands  of  the*  asaignee  to  all 

defences  that  could  be  made  to  an  ordinary  non-n^otiable  note. 

From  the  Delaware  Circuit  Court. 

TF.  March  and   W.  Brotherton,  for  appellants. 

BusRiBK,  C.  J. — It  is  alleged  in  the  complaint,  that  Isaao 
£.  Bunyan  and  J.  L.  Blount,  on  the  23d  day  of  March,  1870, 
made  their  promissory  note,  payable  to  John  F.  Sanders,  at  the 
Ifational  Bank  at  Muncie,  Indiana,  on  the  1st  day  of  October, 
1870,  for  the  sum  of  two  hundred  and  ten  dollars;  that  on  the 
aamc  day  George  W.  Green  indorsed  his  name  on  the  back 
thereof,  when  it  was  delivered  to  the  payee;  that  the  said 
John  F.  Sanders  sold  and  delivered  said  note  to  A.  C.  Mel* 
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leity  for  value  and  before  maturity ;  that  the  makers  thereof 
refused  to  pay  the  same ;  that  '^  the  owner  of  said  note  had  it 
duly  protested  for  non-payment,  and  notice  thereof  put  in  the 
post-office,  properly  addressed  to  each  of  the  indorsers  thereon  f^ 
that  afterward  A.  C.  Mellett  assigned  by  delivering  the  same 
for  value  to  the  plaintiff. 

Mellett,  who  was  made  a  defendant  to  answer  as  to  his  inter- 
est in  said  note,  appeared  and  disclaimed  all  interest  in  the 
note  and  the  controversy. 

The  other  defendants  demurred  separately  to  the  complaint, 
but  the  demurrers  were  overruled,  and  this  presents  for  our 
decision  the  first  question  in  the  case. 

•  The  first  objection  urged  to  the  complaint  is,  that  it  does 
not  aver  that  the  note  was  due.  The  note  was  filed  with  and 
constituted  a  part  of  the  complaint,  and  from  that  it  appears 
that  it  was  executed  on  the  23d  day  of  March,  1870,  and  was 
due  on  the  1st  day  of  October  of  the  same  year.  It  appears 
from  the  record,  that  this  action  was  commenced  on  the  22d 
day  of  March,  1871.  It  sufficiently  appears  that  the  note  was 
due  when  the  action  was  commenced. 

It  is  next  objected,  that  the  complaint  does  not  allege  that 
the  note  was  unpaid.  This  is  a  fatal  objection.  Laweony, 
Bherra,  21  Ind.  363 ;  Pace  v.  Grove,  26  Ind.  26 ;  M^hacl  v. 
Thomas,  27  Ind.  501;  Homorih  v.  Scarce,  29  Ind.  278;  Kerd 
V.  Oantrall,  44  Ind.  452. 

The  third  objection  to  the  complaint  is,  that  it  does  not 
allege  that  the  note  was  indorsed  or  assigned  to  the  plaintiff! 
This  objection  would  be  fatal  if  true.  Holman  v.  Langtree, 
40  Ind.  349.  But  the  complaint  alleges  that  A.  C.  Mellett 
assigned  the  note  by  delivery  to  plaintiff,  and  Mellett  was  made 
a  party  to  answer  as  to  his  interest  in  the  note. 

The  last  objection  urged  to  the  complaint  is,  that  it  does 
not  appear  therefrom  that  the  note  was  protested,  and  due 
notice  thereof  given  to  the  indorsers.  No  protest  of  the  note 
was  necessary.  All  that  was  required  to  fix  the  liability  of 
those  secondarily  liable  was  a  demand  of  payment  and  notice 
of  non-payment.    Parhmon  v.  Finch,  45  Ind.   122.    The 


NOVEMBER  TERM,  1874  141 

Green  ei  aLv.  Louthain. 

complaint  alleges  that  the  note  was  duly  protested^  and  that 
notice  of  its  dishonor  was  given  to  the  indorsers.  A  protest 
includes  a  demand  of  payment^  and  notice  of  non-payment. 
Protesting  would  not  vitiate  the  demand.  Whether  the  proper 
notice  of  the  dishonor  of  the  note  was  given^  was  a  question 
of  proof  upon  the  trial ;  and  we  will  not^  in  advance,  undertake 
to  state  the  law  as  applicable  to  demand  and  notice. 

We  think  the  averments  of  the  complaint  in  reference  to  the 
demand  of  payment  and  notice  of  non-payment  were  sufficient 
but  that  the  court  erred  in  overruling  the  demurrer  thereto^ 
£>r  the  reasons  above  stated. 

Blount  and  Green  filed  an  answer  in  five  paragraphs : 

1.  A  special  non  est  fddum. 

2.  No  consideration  for  note,  except  the  sum  of  one  hundred 
and  twenty-seven  dollars. 

3.  That  sixty-five  dollars  and  ninetynsevei  cents  of  said 
note  was  for  usurious  interest. 

4.'  That  as  to  sixty-five  dollars  and  ninety-seven  cents  of 
said  note  there  was  no  consideration. 

5.  That  the  note  was  executed  and  indorsed  without  any 
consideration. 

A  demurrer  was  filed  to  the  first,  second,  third,  and  feurth 
paragraphs.  It  was  overruled  as  to  the  first,  and  sustained  as 
to  the  second,  third,  fourth,  and  fifth.  As  there  was  no  demur- 
rer to  the  fifth,  it  was  error  for  the  court  to  sustain  one  to  it. 

The  note  was  governed  by  the  law  merchant,  but  it  having 
been  assigned  to  the  plaintiff  aftier  maturity,  demand,  and  non- 
payment, it  is  claimed  by  counsel  for  appellants  that  in  the 
hands  of  the  plaintiff  it  is  subject  to  the  same  defences  as  though 
it  had  never  been  governed  by  commercial  law. 

It  is  well  settled,  that  the  plaintiff,  having  acquired  title  to 
the  note  after  its  maturity  and  dishonor,  holds  the  same  sub- 
ject to  all  defences  which  could  be  made  to  an  ordinary  prom- 
issory note.  The  court  erred  in  sustaining  the  demurrer  to 
the  second,  third,  and  fourth  paragraphs  of  answer.  Hzrefhy, 
The  Merchcmts^  Naei  Ba/nk,  34  Ind.  380. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
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remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  and  for  farther  proceedings  in 
acooidanoe  with  this  opinion. 


Jeffbees  et  Aii.  V.  MoNakaba. 

FBACnOB.— jBtZT  ^  Exceptions.— A  paper  purporting  to  be  a  bill  of  exoeptiooi^ 
which  shows  that  it  was  signed  bj  the  jadge  after  the  term,  bjit  doeanot 
ahow  when  it  was  filed,  or  whether  it  was  ever  filed,  b  no  part  of  the  record. 

Cbiminal  Law. — Obdructmg  Highway. — AffidamL — ^An  affidavit,  warrant  for 
arrest,  and  mittimus,  charging  that  the  defendant  did  unlawfully  and 
knowingly  obstruct  a  certain  public  highway  "  by  then  and  there  manu- 
facturing a  rail  fence  across  said  road,"  sufficiently  describes  the  offisnca 
of  obstructing  a  public  highway. 

JuDGMEZiT.— Jtistios  o/the  Peace.— An  entry  on  the  docket  of  a  justioe'of  the 
peace^  showing  that  the  defendant  was  tried,  **  and,  after  hearing  the  evi- 
dence, was  fined  in  the  sum  of  twenty-five  dollars  and  costs  of  suit,''  doea 
not  show  a  judgment,  or  authorize  the  commitment  of  the  defendant. 

Faue  Impbisonhent. — Officer  Justified  if  Process  he  Good  on  its  Faee, — Jk 
warrant  of  arrest  and  mittimus  issued  by  a  justice  of  the  peace  having 
jurisdiction  of  the  offence  charged,  each  being  good  on  its  f  ace^  will  justify* 
a  constable  in  making  the  arrest  and  commitment. 

Inbtbuction.— Giving  an  instruction,  by  its  terms  applicable  to  several 
defendants,  but  bad  as  to  any  one  of  them,  is  error. 

From  the  Shelby  Circuit  Court. 

B.   F.  Davie,  B.  A.  Blaci,  and  B.  F.  Love,  for  appel- 
lants. 
S.  Major  and  J.  B,  McFadden,  for  appellee. 

BiDDLEy  J. — ^The  appellee  sued  the  appellants  for  fiilse 
imprisonment  and  assault  and  battery.  The  appellants  joined 
in  an  answer  of  general  denial.  Jeffiries  answered  in  two  par- 
agraphs;  justifying  under  certain  proceedings  had  before  him- 
self as  a  justice  of  the  peace.  Duval  answered  in  justification, 
as  constable,  under  the  same  proceedings.  House  also,  hj 
special  answer,  justified  under  the  same  proceedings.  Separate 
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demurrers  were  filed,  for  want  of  sufficient  &ct8,  to  the  spe- 
cial paragraphs  of  the  answer  by  each  of  the  appellants.  The 
demurrers  were  sustained.  Exceptions  taken.  Trial  hj  jury 
on  the  issue  of  general  denial ;  verdict  for  appellee ;  motion 
for  new  trial;  causes  filed;  motion  overruled;  exception; 
judgment  on  the  verdict ;  appeal. 

There  is  a  paper  in  the  record,  purporting  to  be  a  bill  of 
exceptions,  setting  out  the  evidence,  which  shows  us  that  it 
was  signed  by  the  judge  after  the  expiration  of  the  term,  but 
at  what  time  it  was  filed,  or  whether  ever  filed,  we  have  no 
information.    It  is  therefore  no  part  of  the  record. 

The  only  questions  presented  for  our  decision  are  the  rulings 
on  the  demurrers  and  the  refusal  to  give  a  certain  instruc- 
tion. 

The  special  answer  of  Jefiries  is  founded  on  certain  pro- 
•Gcedings  had  before  himself  as  a  justice  of  the  peace,  which 
«how  us  that  House,  on  the  7th  day  of  October,  1865,  made 
his  affidavit  before  Jeffi*ies,  stating  ''  that  on  or  about  the  4th 
day  of  October,  1865,  in  the  county  of  Shelby,  and  State  of 
Indiana,  Bartholomew  McNamara  did  then  and  there  unlaw- 
fully and  knowingly  obstruct  the  public  highway  situated  in 
Moral  township,  Shelby  county,  and  State  of  Indiana,  and 
described  as  follows,  to  wit :"  (describing  the  road), "  by  then 
and  there  manufacturing  a  rail  fence  across  said  road,  against 
the  statute,^'  etc. 

Upon  this  affidavit,  a  warrant  was  issued,  commanding  the 
^constable  to  arrest  the  appellee,  "  to  answer  the  charge  of  hav- 
ing, on  or  about  the  4th  day  of  October,  1865,  in  said  county, 
unlawfully  obstructed  the  public  highway,  and  described  as 
follows  i"  Here  the  road  is  described.  The  warrant  then 
concludes :  '^  As  Morton  House  has  complained  on  oath,  and 
have  you  then  and  there  this  writ.^'  Dated  this  7th  day  of 
October,  1865. 

"  John  H.  Jeffbies,  J.  P.  [Seal.]" 

Upon  this  warrant,  the  constable  made  the  foUowing^ 
vetum: 

"  October  9th^  1866.    I  have  this  day  arrested  the  within 


144  SUPREME  COURT  OF  INDIAITA. 

Jeffiies  etoLt.  McNamtta. 

named  prisoner^  Bartholomew  McNamara^  and  have  him  now 
be&re  the  coort.  B*  M.  J.  DuYAii^  Const/^ 

The  appellee  filed  his  affidavit  for  a  change  of  venae.  The 
justice  then  tried  the  canse^  and  rendered  his  judgment  as  fel- 
lows: 

'^  And  the  said  Bartholomew  McNamara  fidling  to  pay  the 
costs  for  a  change  of  venue,  or  giving  security  therefor,  was 
then  and  there  tried  for  the  within  named  offence,  and,  after 
hearing  the  evidence,  was  fined  in  the  sum  of  twenty-five  dol- 
lars and  costs  of  suit,  as  adjudged  by  me,  this  9th  day  of  Odo^ 
her,  1865.  John  H.  Jeffbies,  J.  P.  [Seal.]" 

Upon  refusal  to  pay  or  replevy  the  fine  and  costs  by  the 
appellee,  the  justice  issued  a  mittimus  in  the  following  words  t 

''  County  of  Shelby,  ss :  The  State  of  Indiana  to  the  jailor 
of  Shelby  county.  Whereas  Bartholomew  McNamara  has 
been  arrested  and  tried  before  me,  and  adjudged  guilty  of  man- 
nfecturing  a  common  rail  fence  across  the  public  highway,  in 
Moral  township,  said  county  and  State,  and  having  fidled  to 
find  bail  in  the  sum  of  five  hundred  dollars,  the  amount  at 
which  the  bail  is  fixed,  as  required  by  me,  for  his  appearance 
at  the  next  term  of  common  pleas  court  to  answer  such  charge, 
you  are  therefore  commanded  to  confine  him  in  the  county 
jail  until  discharged. 

''Dated  this  9th  day  of  October,  1865. 

"  John  H.  Jeffries,  J.  P.  [Seal.]" 

All  of  which  is  authenticated  by  the  certificate  of  the  jus- 
,  tice. 

As  the  language  of  the  statute,  on  which  the  charge  is 
founded,  is  as  follows :  ''  every  person  who  shall  in  any  man- 
ner obstruct  any  public  highway,'^  etc.,  we  are  inclined  to  hold 
that  the  words, ''  by  then  and  there  manufacturing  a  rail  fence 
across  said  highway ,''  sufficiently  describe  the  manner  in  which 
it  was  obstructed.  We  therefore  think  that  the  affidavit,  war- 
rant, and  mittimus  sufficiently  define  the  offence  ch^ged. 
The  mittimus,  however,  is  issued  without  a  proper  basis. 
There  is  no  judgment  to  support  it,  nor  is  it  adapted  to  tho 
case.    Instead  of  committing  the  appellee  for  non-payment  of 
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ihe  fine,  it  commits  to  answer  at  the  next  term  of  the  common 
pleas  court. 

■  To  authorize  the  issuing  of  the  mittimus,  there  should  have 
been  a  judgment  of  committal.  2  G.  &  H.  639,  sec.  18. 
Therefore,  for  the  want  of  a  proper  judgment  in  the  proceed- 
ings to  authorize  the  issuing  of  the  mittimus,  the  special  answer 
of  Jeffries  is  insufficient;  and  the  court,  for  that  reason,  prop- 
erly sustained  the  demurrer  to  that  paragraph. 

The  special  answer  of  Duval,  the  constable,  is  founded  on 
the  same  proceedings.  He  avers  that  he  made  the  arrest  by 
the  authority  of  the  warrant  set  forth,  and  delivered  the  appel- 
lee to  the  jailor  by  the  authority  of  the  mittimus,  using  no 
unnecessary  violence ;  and  he  avers  that  the  arrest  and  commit- 
tal were  the  same  acts  complained  of  by  the  appellee,  denying 
all  other  &cts  in  the  complaint.  We  think  these  allegations 
constitute  a  good  defence  for  Duval.  The  justice  having  juris- 
diction of  the  offence,  and  the  warrant  and  the  imttimus  being 
each  good  on  its  face,  the  constable  was  justified  in  making  the 
arrest  and  committal.  He  cannot  be  held  responsible  for  the 
error  in  issuing  the  mittimus.  The  court  therefore  erred  in 
sustaining  the  demurrer  to  ihe  special  paragraph  of  Duval's 
answer. 

The  special  paragraph  of  the  answer  of  House  is  similar  to 
that  of  Duval,  and  for  the  same  reasons  must  be  held  good* 
The  demurrer  to  it,  therefore,  was  erroneously  sustained. 

For  the  authorities  and  general  principles  sustaining  these 
views,  see  the  following  decisions :  iPNeely  v.  Driajdll,  2  Blackf. 
259 ;  Taylor  v.  Moffalt,  2  Blackf.  305 ;  Hiday  v.  Gilmore,  3 
Blackf.  48 ;  Poulk  v.  Shcumy  3  Blackf.  421 ;  Lair  v.  Abrams, 
6  Blackf.  191 ;  Steel  v.  WiUiams,  18  Ind.  161 ;  Stanclif  v. 
PalmdeTy  18  Ind.  321 ;  Colter  v.  iotwr,  35  Ind.  285 ;  Boaz 
V.  Taie,  43  Ind.  60. 

The  instruction,  the  refusal  of  which  was  excepted  to  by  the 
appellants,  was  to  the  effect  that  if  Jeffries,  the  justice,  and 
Duval,  the  constable,  acted  under  the  proceedings,  asset  fi>rth  in 
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the  special  paragraphs  of  their  answers^  without  malice,  then 
the  jury  "should  find  for  the  defendants/' 

As  the  instruction  applied  to  all  the  defendants  and  was 
erroneous  as  to  Jeffries,  it  was  properly  refused. 

The  judgment  is  reversed  as  to  Duval  and  House,  and 
affirmed  as  to  Jeffries.  The  cause  is  remanded  for  further  pro- 
ceedings as  to  Duval  and  House,  with  instructions  to  overrule 
the  demurrers  to  the  special  paragraphs  of  their  answers. 
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Fbaud. — JPUading, — PreaumptUm, — ^An  answer  alleging  that  certain  notes  and 
a  mortgage  sued  on  were  obtained  by  false  and  fraudulent  repreaentationa 
In  reference  to  the  title  of  real  estate  for  which  thej  were  given,  but  con* 
taining  no  averment  of  failure  of  title,  is  bad.  In  the  absence  of  anj 
averment  to  the  contrary,  the  title  will  be  presumed  to  be  good. 

Pleading. — Tide, — Promissory  Note, — ^In  a  suit  upon  a  promissory  note  given 
for  the  purchase-money  of  land,  an  answer  setting  up  a  failure  of  title, 
without  showing  breach  of  covenant  or  fraud,  is  bad  on  demurrer. 

Same. — Filing  Copy. — In  pleading  failure  of  title  in  an  action  on  a  promissory 
note  given  for  real  estate,  where  no  fraud  is  pleaded,  a  copy  of  the  deed 
must  be  filed  with  the  answer. 

QAME,-^Po8session, — ^Where  a  deed  of  conveyance  of  real  estate  has  been 
made  and  accepted,  and  possession  taken  under  it,  want  of  title  will  not 
enable  the  purchaser  to  resist  payment  of  the  purchase-money,  or  to 
recover  more  than  nominal  damages  on  his  covenants,  while  he  retains  the 
deed  and  possession,  and  has  been  subjected  to  no  expense  or  inconven- 
ience on  account  of  defect  of  title. 

Damages. —^WtnoZ. — A  judgment  will  not  be  reversed  for  failure  to  aaseet 
nominal  damages. 

Practice. — Form  0/  Decree, — Waiver. — ^An  objection  to  the  form  of  a  decree 
cannot  be  made  for  the  first  time  in  the  Supreme  Ck>urt. 

From  the  Hendricks  Circuit  Court 

C7.  C  Nave,  for  appellants. 

X  V.  Hadley  and  J.  8.  Ogden,  &r  appellee. 

BuBKiBK^  C.  J. — ^This  was  an  action  bj  the  appellee^  to 
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t)btam  a  foreclosure  of  a  mortgage  against  the  appellants  and 
the  recovery  of  a  personal  judgment  against  Mahoney  upon 
two  notes,  which  were  given  for  the  purchase-money  of  the 
real  estate  described  in  the  mortgage. 

Issue,  trial  by  the  court,  finding  for  appellee,  and,  over 
motion  for  a  new  trial,  judgment  on  the  finding. 

The  a[^ellants  have  assigned  for  error  the  sustaining  of  a 
demurrer  to  the  first  and  fourth  paragraphs  of  the  answer,  and 
the  overruling  of  the  motion  for  a  new  trial. 

The  first  paragraph  of  the  answer  was  unquestionably  bad. 
It  alleged  that  the  notes  and  mortgage  were  obtained  by  fidse 
and  fraudulent  representations  in  reference  to  the  title  of  the 
land  for  which  the  notes  and  mortgage  in  suit  were  given,  but 
there  was  no  averment  that  the  title  was  defective  and  had 
failed.  It  alleged  that  the  appellee,  and  certain  other  persons 
in  collusion  with  him,  fiilsely  and  fraudulently  represented  that 
one  John  W.  Hunt  had  a  good  and  valid  title  to  the  land  in 
question ;  that,  in  reliance  upon  such  representations,  he  pur- 
chased such  land ;  that  Hunt  and  wife  had  conveyed  the  prop- 
erty, and  the  notes  and  mortgage  had  been  executed  to  secure 
the  balance  due  of  the  purchase-money.  In  the  absence  of 
any  averment  showing  a  failure  of  title,  we  will  presume  that 
the  title  was  good.  There  was  no  error  in  sustaining  a  demur- 
rer to  this  paragraph  of  the  answer. 

The  fourth  paragraph  alleges  that  John  W.  Hunt  and  wife 
conveyed  to  appellant  Mahoney  the  land  in  question;  that 
thereupon  the  appellants  executed  the  notes  and  mortgage  in 
suit  to  secure  the  unpaid  purchase-money,  six  hundred  dollars 
having  been  paid  in  hand;  that  the  said  John  W.  Hunt  did 
not,  at  the  time  of  making  said  contract  and  the  execution  of 
fiaid  deed,  and  the  making  of  said  notes  and  mortgage  afore- 
said, have  a  good  and  sufficient  title  in  fee  simple  in  and  to 
the  above  described  tract  of  land,  nor  has  he  acquired  title 
thereto  since  the  execution  of  said  deed,  mortgage,  and  notes 
aforesaid,  but  the  title  to  said  tract  of  land  was  and  is  in  one 
Johnson  Hunt,  and  not  in  said  John  W.  Hunt ;  wherefris^ 
etc. 
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The  matters  set  up  in  such  paragraph  constituted  no  defence 
to  the  action.  It  was  held  in  Laughery  y.  MoLeaUy  14  Ind» 
106,  fix>m  which  case  the  above  answer  seems  to  have  been 
copied,  that  in  a  suit  upon  a  promissory  note  given  for  the 
purchase-money  of  lanS,  an  answer  setting  up  a  &ilure  of  title^ 
without  showing  breach  of  covenant  or  fraud,  is  bad  on  demur*, 
rer.  The  ruling  in  that  case  has  been  adhered  to  in  the  fol- 
lowing cases:  Swain  v.  Morberly,  17  Ind.  99;  Johnson  v 
Hmghton,  19  Ind.  359 ;  The  Terre  HauU,  etc.,  B.  B.  Co.  v 
Norman,  22  Ind.  63;  MoClinii&sAdm^ry.  Cbry,22Ind.  170; 
Cblman  v.  HaH,  25  Ind.  256 ;  Starkey  v.  Neese,  30  Ind.  222 ; 
James  v.  Hays,  34  Ind.  272 ;  Church  v.  Fisher,  40  Ind.  145  ; 
QaJbreaih  v.  McNdly,  40  Ind.  231. 

The  deed  is  not  set  out  in  or  made  a  part  of  the  answer,  nor 
any  of  the  covenants.  Nor  is  there  any  allegation  of  fraud.  This 
omission  rendered  the  answer  bad.  Woodfordv.  Leavenworth, 
14  Ind.  311 ;  Jenkinson  v.  Ewing,  17  Ind.  505 ;  McGlerkin 
v.  SuUon,  29  Ind.  407 ;  Starhey  v.  Neese,  supra;  Church  v. 
Fisher,  supra. 

It  is  well  settled  that  where  a  deed  is  made  and  accepted^ 
and  possession  taken  under  it,  want  of  title  will  not  enable  the 
purchaser  to  resist  the  payment  of  the  purchasenacioney,  or  recover 
more  than  nominal  damages  on  his  covenants,  while  he  retains 
the  deed  and  possession,  and  has  been  subjected  to  no  incon* 
venience  or  expense  on  account  of  defect  of  title ;  and  for  such 
damages  a  judgment  will  not  be  reversed.  Tale  v.  Booe,  9 
Ind.  13 ;  Small  v.  Beeves,  14  Ind.  163 ;  HacJcer  v.  Blake,  17 
Ind.  97 ;  EsUp  v.  Estep,  23  Ind.  114. 

The  court  was  clearly  right  in  sustaining  the  demurrer  to 
such  answer. 

It  is  also  claimed  that  the  court  should  have  granted  a  new 
trial  on  account  of  excessive  damages.  There  was  a  con- 
troversy on  the  trial  about  a  credit  of  fifty  dollars.  Two  wit*^ 
nesses  swore  one  way  and  two  the  other.  The  court  below 
believed  the  witnesses  for  appellee.  In  ihat  we  think  th& 
90urt  below  was  right.  There  was  no  error  in  overraling 
such  motion. 
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Counsel  in  his  brief  objects  to  the  form  of  tKe  decree.  There 
-was  no  objection  made  to  it  below^and  the  question  cannot  be 
raised  here  for  the  first  time. 

The  judgment  is  affirmed^  ^ith  costs  and  five  per  cenU 
damages. 
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JcmoMENT. — Bdi^fram, — By  section  99  of  the  code  of  practice,  as  amended 
by  the  act  of  March  4th,  1867,  it  is  made  the  imperative  duty  of  the  court, 
where  application  is  made  within  the  statutory  period,  to  relieve  a  party 
from  a  judgment  taken  against  him  through  his  mistake^  inadyertence, 
surprise,  or  excusable  neglect. 

Same. — An  action  was  dismissed  on  call,  because  of  the  absence  of  the  plain- 
tiff and  his  attorney.  It  was  afterward  shown  that  the  attorney  had  been 
misinformed  as  to  the  time  the  cause  was  set  for  trial,  and  was  therefore 
absent,  and  that  the  failure  of  the  plaintiff  and  his  witnesses  to  be  pres* 
ent  was  caused  by  a  delay  of  several  hours  of  a  railroad  train,  on  which 
he  depended  for  conveyance  to  the  place  where  the  court  was  sitting. 

JSddy  that  this  was  a  case  of  excusable  neglect,  and  that  the  plaintiff  was 
entitled  to  have  the  judgment  of  dismissal  set  aside. 

ISame. — Imposing  Conditions, — ^In  granting  relief  under  this  statute,  the  court 
may  impose  conditions,  but  they  must  be  reasonable.  To  require,  as  a  con- 
dition of  relief,  that  the  plaintiff  shall  pay  all  the  costs  in  the  case,  includ- 
ing the  costs  taxable  against  the  defendant  for  failing  to  perfect  a  change 
of  venue,  and  the  costs  of  a  continuance  asked  by  the  defendant,  for 
which  judgment  had  been  previously  rendered  in  the  plaintiff's  favor,  and 
also  the  costs  of  yarious  continuances  had  by  agreement  of  the  parties,  was 
unreasonable. 

Same. — It  would  have  been  reasonable  to  require  the  plaintiff  to  pay  the 
costs  occasioned  by  his  excusable  neglect,  and  to  render  judgment  there- 
for, but  it  was  not  competent  for  the  court  to  make  the  actual  payment  ol 
such  costs  a  condition  of  granting  relief.    (Downey,  J.,  dissented.) 

^ME. — AdmintBtrxOor, — Costs, — Bj  section  784  of  the  code,  an  administrator 
is  not  personally  liable  for  costs  in  an  action  prosecuted  by  him  in 
fiduciary  capacity. 

From  the  Warren  Circuit  Court 
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•T.  McOahe,  for  appellant. 
TT.  Z.  Stuart,  for  appellee. 

BusKiBK;  C.  J. — The  appellant,  as  administrator  of  the  estate 
of  Edward  Riley,  deceased,  sufed  the  appellee  to  recover  dam* 
ages  for  the  wrongful  and  negligent  acts  of  appellee,  which 
caused  the  death  of  appellant's  intestate. 

The  appellee  answered  by  the  general  denial  and  an 
affirmative  paragraph,  in  which  it  was  averred,  that  the  death 
of  the  decedent  was  caused  by  his  own  wrongful  and  negligent 
conduct.  The  cause  was  continued  several  times  by  agreement. 
At  the  April  term,  1873,  the  appellant  required  the  appellee 
to  continue  at  her  costs.  At  the  September  term,  1873,  the 
appellee  had  the  appellant  called,  and  she  failing  to  appear,  the 
cause  was  dismissed,  reserving  to  the  appellant  the  right  to 
move,  during  the  term,  to  reinstate  the  cause. 

Upon  the  ninth  day  the  appellant  appeared,  and  filed  a  writ* 
ten  motion  to  set  aside  the  de&ult  and  reinstate  the  cause,  and 
in  support  thereof  filed  his  own  affidavit  and  that  of  George 
^  McWilliams,  his  principal  attorney.  From  his  own  affidavit 
it  is  made  to  appear,  that  he  resided  at  State  Line,  sixteen 
miles  west  of  the  county  seat  of  Warren  county ;  that  he  and 
tour  of  his  witnesses  were  at  the  depot  the  morning  the  case 
was  set  for  trial,  ready  to  take  the  train  that  bsually  passed 
there  at  forty  minutes  past  eight  o'clock  A.  M.,  and  which* 
would  have  taken  them  to  court  in  proper  time  to  have  pro- 
ceeded with  the  trial  of  said  cause ;  but  that  such  train  was, 
for  some  cause,  several  hours  behind  time,  and  that  in  conse- 
quence he  did  not  arrive  at  court  until  noon  of  said  day,  when 
he  learned  that  the  case  had  been  dismissed.  The  affidavit,  in 
other  respects,  was  sufficient. 

The  affidavit  of  McWilliams  showed  that  his  absence  was 
caused  by  a  misunderstanding  as  to  the  day  the  cause  was  set 
for  trial. 

The  court  made  an  order  that  the  default  should  be  set  aside, 
on  the  condition  that  the  appellant  paid,  within  thirty  days^ 
all  the  costs  made  in  said  cause  since  the  October  adjourned 
term  of  1871. 
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At  the  next  term  of  the  court,  the  appellee  moved  to  dis- 
miss the  cause  for  the  failure  of  the  appellant  to  pay  the  costs 
within  thirty  days.  In  answer  to  such  motion,  the  appellant 
showed,  by  affidavit,  that  he  was  not  personally  present  in 
court  when  the  default  was  set  aside,  and  that  he  did  not  know 
that  the  order  of  the  court  required  the  payment  of  the  costs 
within  thirty  days,  and  that  as  such  administrator  he  had  no 
means  with  which  to  pay  said  costs,  and  that  he  would  have 
no  assets  unless  he  recovered  a  judgment  against  the  appellee. 

The  court  sustained  the  motion,  and  dismissed  the  cause, 
£)r  the  failure  of  the  appellant  to  pay  the  costs  within  thirty 
days ;  and  this  ruling  is  assigned  for  error,  and  presents  the 
only  question  there  is  for  our  decision.  ' 

The  ruling  of  the  court  below  cannot  be  sustained  on  prin- 
ciple or  by  authority.  At  the  April  term,  1871,  the  issues  in 
the  cause  were  closed,  when,  upon  the  application  of  the  appel- 
lee, the  venue  was  ordered  to  be  changed  to  Tippecanoe 
county,  on  the  condition  that  the  costs  of  such  change  were 
paid  within  sixty  days  therefrom.  The  appellee  &iled  to  pay 
the  costs  and  perfect  the  appeal. 

At  the  next  term,  the  appellant  moved  to  tax  against  the 
appellee  all  the  costs  which  had  accrued  in  said  cause  for  fail- 
ure to  perfect  such  change  of  venue.  The  motion  was  taken 
under  advisement,  and  it  does  not  appear  that  it  has  been 
decided.  At  that  term  the  cause  was  continued  by  agreement. 
At  the  April  and  October  terms  of  1872,  the  cause  was  con- 
tinued by  agreement.  At  the  April  term,  1873,  the  cause 
was  continued  upon  the  application  and  at  the  costs  of  the  appel- 
lee, and  judgment  was  rendered  for  such  costs.  At  the  Sep- 
tember term,  1873,  the  cause  was  dismissed,  as  hereinbefore 
stated. 

The  costs  occasioned  by  the  continuance  of  the  cause  by 
agreement  should  abide  the  event  of  the  suit. 

The  court  should  have  taxed  against  the  appellee  all  the 
costs  which  had  accrued  in  the  cause  up  to  the  time  when  she 
£uled  to  perfect  her  change  of  venue.  Sec.  208,  2  6.  &  H. 
155. 
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A  judgment  having  been  rendered  against  the  appellee  for 
the  costs  occasioned  by  the  continuance  at  the  April  term^ 
1873,  the  court  possessed  no  power  to  require  the  appellant  to 
pay  such  costs  as  a  condition  upon  which  the  de&ult  was  to 
be  set  aside. 

By  section  99  of  the  code,  as  amended  by  the  act  of  March 
4th,  1867,  3  Ind.  Stat.  373,  it  is  provided,  that  the  court 
''  shall  relieve  a  party  from  a  judgment  taken  against  him^ 
through  his' mistake,  inadvertence,  surprise  or  excusable  neg- 
lect." Under  the  section  as  amended,  the  duty  of  the  court 
was  imperative.  It  had  no  discretion.  It  was  bound  to  grant 
the  relief.  Bush  v.  Bvsh,  46  Ind.  70^  and  authorities  there 
cited. 

In  granting  relief  under  section  99,  the  court  may  impose 
such  conditions  as  are  proper.  To  make  them  proper,  they 
must  be  just  and  reasonable.  It  certainly  was  not  proper  to 
require  the  appellant  to  pay  costs  which  had  been  adjudged 
against  the  appellee,  such  as  should  have  been  adjudged  against 
her  for  failure  to  perfect  the  change  of  venue,  and  such  as 
should  abide  the  event  of  the  suit.  The  failure  of  the  appel- 
lant  to  be  present  at  the  time  set  for  the  trial  resulted  in  a 
continuance  of  the  cause,  and  it  would  have  been  reasonable 
and  proper  to  have  adjudged  against  the  appellant  all  the  costs 
occasioned  by  his  default.  But  we  do  not  think  it  was  proper 
for  the  court  to  require  the  actual  payment  of  the  costs  within 
a  limited  time.  Such  a  condition  was  unreasonable,  and,  in 
many  cases,  would  operate  oppressively  and  produce  injustice, 
where  parties  were  unable  to  pay  such  costs. 

We  think  it  was  fully  shown  that  the  default  of  the  appel-* 
lant  was  tho  result  of  excusable  neglect  on  the  part  of  the 
appellant  and  of  mistake  on  the  part  of  his  attorney.  This 
ruling  is  not  in  conflict  with  that  of  Yater  v.  Mullen,  23  Ind. 
£62,  and  the  same  case  on  petition  for  a  rehearing,  in  24  Ind. 
277.  In  that  case,  the  defendant  was  guilty  of  inexcusable 
neglect.  He  left  home  and  went  to  Indianapolis  to  attend  to 
private  business,  when  he  should  have  been  at  court,  and  was 
detained  by  an  accident  on  the  railroad.     In  this  case,  the 
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appellant  was  at  his  home^  sixteen  miles  distant  from  the  sit- 
ting of  the  court,  and  on-  the  morning  in  question  he  was  at 
the  depot,  with  his  witnesses,  ready  to  go  to  court  by  the  usual 
mode  of  travel,  and  was  prevented  by  the  default  of  the 
employees  of  the  appellee.  A  judgment  by  de&ult  against 
appellant,  caused  by  the  default  of  appellee,  makes  a  very  dif- 
ferent case  to  the  one  above  cited. 

This  action  was  instituted  and  prosecuted  by  an  adminis- 
trator,  under  section  784  of  the  code,  2  G.  <&  H.  330,  for  the 
benefit  of  the  widow  and  children  of  the  decedent.  The  cause 
was  dismissed  at  the  costs  of  the  appellant  personally.  An 
administrator  or  executor  is  not  personally  liable  for  costs  in 
an  action  prosecuted  by  him  in  a  fiduciary  capacity.  Sec.  161^ 
2  G.  &  H.  527;   Evans  v.  Newland,  34  Ind.  112. 

Counsel  for  appellee  suggests,  that  no  relief  should  be  granted, 
because  the  complaint  is  bad.  The  suggestion  would  have 
been  entitled  to  greater  weight  and  consideration,  if  the  appel- 
lee, instead  of  answering  the  complaint,  had  tested  its  suffi- 
ciency by  demurrer. 

It  is  very  manifest  that  the  court  erred  in  dismissing  the 
cause. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  set  aside 
the  judgment  dismissing  the  cause,  and  to  reinstate  the  cause, 
and  for  further  proceedings  in  accordance  with  this  opinion* 

DowKEY,  J. — I  do  not  agree  to  that  part  of  the  foregoing 
opinion  which  holds,  that  the  court  may  not,  on  setting  aside 
a  default,  require  the  party  in  default  to  pay,  in  a  limited  time, 
the  costs  with  which  he  is  properly  chargeable.  I  think  the 
court  may  require  the  payment  of  such  costs  within  a  time 
limited,  or  may  require  the  payment  as  a  condition  precedent 
to  setting  aside  the  de&ult. 
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BOAD  Co.  V.  BOWEN. 

Bill  of  Exceptions. — ATnendmeTit  of, — ^After  a  bill  of  exceptions  lias  been 
signed  and  filed,  it  is  competent  for  the  court,  on  notice  and  motion,  to 
order  its  correction  by  the  insertion  of  omitted  evidence. 

Bailroad. — Injury  to  Child. — Negligence  of  Parenls. — It  is  negligence  in  a 
parent  to  permit  a  child  between  three  and  four  years  of  ^e  to 
be  upon  a  railroad  track  where  trains  are  frequently  passing ;  and  if  the 
child  be  killed  by  a  train  of  cars,  the  parent  cannot  recover  damages 
therefor,  unless  such  killing  be  done  purposely  or  wilfully. 

Supreme  Court. — Rule  of  Decision. — ^Where,  after  allowing  for  all  presump- 
tions in  favor  of  a  verdict  and  of  the  rulings  of  the  court  below,  it  clearl  j 
appears  that  the  verdict  is  not  supported  by  the  evidence,  the  judgment 
will  be  reversed. 

From  the  Jefierson  Circuit  Court 

a  K  Walker,  W.  S.  Roberts,  C.  Baker,  0.  B.  Rord,  and  A. 
W.  Hendricks,  for  appellant. 

G.  H.  Voss,  J.  L.  Wilson,  and  E,  R.  Wilson,  for  appellee. 

BiDDLE^  J. — ^This  case  was  once  before  brought  to  this 
Gourt^  and  a  decision  had  at  the<May  term;  1874.  40  Ind.  545. 

The  complaint  of  the  appellee  alleges  that  the  appellant 
killed  his  son,  aged  five  years,  by  wrongfully  running  a  train 
of  cars  over  his  body,  along  a  public  street  in  the  city  of 
Madison.  A  demurrer  to  the  complaint  was  overruled.  We 
need  not  notice  this  ruling  any  further  than  to  say  that  the 
complaint  is  substantially  the  same  as  that  which  was  held 
good  in  the  former  decision  above  cited.  There  was,  there- 
fore, no  error  in  overruling  the  demurrer.  In  this  trial  there 
was  no  issue  formed  except  by  the  general  denial.  A  trial  by 
jury  was  had ;  verdict  and  judgment  for  the  appellee,  with  such 
steps  by  the  appellant  as  to  properly  bring  the  case  to  this 
court. 

The  judgment  was  rendered  on  the  13th  day  of  June,  1873* 
Sixty  days  were  allowed  within  which  to  file  a  bill  of  excep- 
tions. The  bill  of  exceptions  was  filed  July  31st,  1873,  from 
which  it  seems  the  testimony  of  Daniel  Dickey,  a  witness 
called  by  the  appellee,  and  also  an  ordinance  passed  by  the 
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city  of  Madison^  introduced  as  evidence  by  the  appellee,  were 
omitted.  On  the  21st  day  of  August,  1873,  the  appellant 
served  notice  on  the  appellee  that  she  would,  at  the  next  term 
of  the  court,  in  September,  move  to  correct  the  bill  of  excep- 
tions. The  appellee  appeared  to  this  motion,  contested  the 
matter,  and  the  court,  on  the  12th  day  of  September,  1873, 
caused  the  testimony  of  Dickey  and  the  ordinance  mentioned 
to  be  made  a  part  of  the  bill  of  exceptions.  The  transcript 
of  the  record  was  filed  in  this  court  October  28th,  1873.  On 
the  26th  day  of  November,  1873,  tlie  appellee,  in  this  court, 
moved  to  strike  from  the  record  the  proceedings  had  to  correct 
the  bill  of  exceptions,  as  above  stated,  which  motion  is  over- 
ruled. It  is  clear  that  the  testimony  of  Dickey  and  the  ordi- 
nance were  introduced  to  the  jury  as  evidence,  and  there  is 
some  evidence  tending  to  show  that  this  evidence  was  omitted^ 
in  the  general  bill  of  exceptions,  on  account  of  the  notes  of 
Dickey's  evidence  being  in  possession  of  appellee's  attorneys. 
We  think  the  court  very  properly  corrected  the  bill  of  excep- 
tions. 

The  instructions  asked  by  the  appellant,  numbered  4  and 
7,  and  refused  by  the  court,  correctly  express  the  law  gov- 
erning the  case;  but  we  find  that  the  court  afterward,  in 
instruction  numbered  9,  of  its  own  motion,  properly 
instructed  the  jury  in  words  of  similar  import  to  the  instruc- 
tions refused.  There  is  nothing  in  this  point,  therefore,  of 
which  the  appellee  has  a  right  to  complain. 

The  sufficiency  of  the  evidence  to  sustain  the  verdict  is  the 
only  remaining  question  to  decide.  We  have  read  it  carefiiUy ,  and 
considered  it  in  every  view,  and  have  held  it  long  under  advise- 
ment. It  is  not  substantially  different  from  that  given  on  the 
former  trial,  and  need  not,  therefore,  be  re-stated  in  this  opinion, 
as  reference  may  be  had  to  the  decision  above  cited.  It  may  be 
added  that  it  shows  the  child  to  have  been  but  three  years  and 
eight  months  old  at  the  time  of  its  death.  We  held,  and  still 
hold  on  full  consideration,  that,  where  a  parent,  asking  com- 
pensation for  the  injury,  allows  his  child,  of  such  tender  years, 
immature  judgment,  and  bodily  helplessness,  to  go  into  danger 


156  SUPEEME  CX)URT  OF  INDIANA. 


I  40    156 
149    133 


Galloway  etalv,  Stewart. 


unattended,  it  is  contributory  negligence  on  his  part,  and  he 
cannot  recover,  unless  the  killing  was  purposely  or  wilfully 
done.  The  question  is,  then,  does  the  evidence  establish  such 
a  killing?  Allowing  for  all  the  presumptions  in  &vor  of  a 
verdict,  and  also  in  favor  of  the  rulings  of  the  court  below, 
we  cannot  think  that  it  does.  To  us  it  seems  that  there  is 
scarcely  even  slight  negligence  proved  against  the  appellant. 
We  very  much  dislike  to  reverse  a  case  the  second  time  for  the 
same  cause,^  especially  as  the  point  is  one  of  fact  and  not  of 
law,  but  our  reluctance  must  yield  to  the  sense  of  duty. 

The  judgment  is  reversed ;  cause  remanded,  with  instnic- 
tions  to  grant  a  new  trial,  and  for  further  proceedings. 


-NO* 


GAIiLOWAY  ET  AJL.  V.  StEWABT. 

HaltciousPbosecutiok. — Brobable  Cauw.— If  the  plaintiff  in  an  action  fior 
malicious  prosecation  was  in  fact  innocent  of  the  criminal  offence  witk 
which  he  was  charged,  the  defendant  cannot  defeat  the  action  bj  showing 
that  there  was  in  fact  probable  cause,  if  he  did  not  know  of  the  existence 
of  the  facts  constituting  the  probable- cause  at  the  time  of  making  the 
charge. 

Same. — Varicmce, — ^The  complaint  alleged  that  the  defendant,  without  prob* 
able  cause,  changed  the  plaintiff  with  having  distilled  spirits  withoni 
license  from  the  Government  of  the  United  States,  and  without  having 
given  the  bond  required  bj  the  laws  of  the  United  States.  The  af&davit 
on  which  the  plaintiff  had  been  prosecuted  said  nothing  about  the  bond. 

Heldf  that  the  variance  was  not  material.  An  offence  was  charged  indepea* 
dentlj  of  the  all^ation  of  the  failure  to  give  bond. 

Djstilleb's  License. — ^The  payment  of  the  tax  and  the  receipt  therefor 
amount,  in  substance,  to  a  license,  and  confer  on  the  partj  a  right  to  canj 
on  the  business  for  the  time  for  which  the  tax  has  been  paid,  on  comply* 
ing  with  the  law  in  other  respects. 

Malicious  Pbosecution. — Advice  of  OowueL — ^A  defendant  in  an  action  for 
malicious  prosecution  cannot  defeat  the  suit  by  proof  that  he  acted  on  the 
advice  of  counsel,  if  there  was  anj  material  fact  not  communicated  to 
counsel,  of  which  the  defendant  had  knowledge,  or  which  he  could  haTS 
known  hj  the  exercise  of  reasonable  diligence. 
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'From  the  Owen  Circuit  Court. 

8.  Claypoolj  J.  L.  Mitchell,  W.  A.  Keicham,  O.  W.  Friedley, 
and  P.  A.  ParkSy  for  appellants. 
C  F.  McNutty  for  appellee. 

Downey,  J. — ^Action  by  the  appellee  against  Galloway, 
Meadows,  Trogden,  and  Stafford,  the  appellants,  for  maliciously 
prosecuting  the  plaintiff,  before  a  United  States  Commissioner, 
for  carrying  on  the  business  of  distilling  without  a  license. 

Issues,  trial  by  jury,  verdict  for  plaintiff,  motion  for  a  new. 
trial  overruled,  and  final  judgment  for  the  plaintiff.  Error 
assigned,  overrulmg  the  motion  for  a  new  trial. 

The  first  question  presented  is  with  reference  to  the  refusal 
of  the  following  instruction  asked  by  the  defendants:  '^If 
£u)t8  existed  which  would  have  justified  the  charge  made,  show- 
ing probable  cause,  it  makes  no  difference  whether  the  defend- 
ants knew  it  at  the  time  of  making  the  charge  or  not.'^ 

The  court  not  only  refused  the  above  instruction,  but  gave 
this :  "  Acts  of  guilt,  which  have  been  proven,  if  any,  against 
the  plaintiff,  which  were  not  known  by  the  defendants  at  the 
commencement  of  the  prosecution,  are  not  to  be  considered  in 
establishing  ^  probable  cause ' — they  are  now  introduced  for 
the  purpose  of  proving  the  plaintiff  ^s  guilf 

If  the  defendant  in  the  action  for  malicious  prosecution 
proves  that  the  plaintiff  in  that  action  was  guilty  of  the  crime 
charged  against  him,  it  is  immaterial  with  what  degree  of 
malice  the  prosecution  was  commenced  and  carried  on ;  the 
defence  is  complete ;  and  this  is  true,  although  the  plaintiff  in 
the  civil  action  was  acquitted  in  the  criminal  prosecution. 
Adams  v.  Liaher,  3  Blackf.  241,  445 ;  Foahay  v.  FergvLSon, 
2  Denio,  617. 

But  the  question  remains,  can  the  defendant  in  the  civil 
action  defend  himself,  supposing  that  the  plaintiff  in  the  civi^ 
action  was  not  guilty  of  the  crime,  by  showing  that  there  was 
in  &ct  probable  cause,  although  he  did  not  know  of  the  exist- 
ence of  the  facts  constituting  the  probable  cause  at  the  time 
of  making  the  charge  ?  We.  think  he  cannot   When  the  guilt 
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of  the  plaintiff  of  the  crime  charged  is  shown,  probabilities  are 
at  an  end. 

The  doctrine  concerning  probable  cause  must  relate  more 
especially  to  cases  where  the  guilt  of  the  plaintiff  of  the  crime 
charged  is  not  shown  by  the  evidence,  but  is  only  rendered 
probable  from  the  circumstances  disclosed.  That  the  facts  con- 
stituting probable  cause  must  be  known  to  the  party  prefer- 
ring the  charge,  is  expressly  stated  in  some  of  the  cases  in  this 
court,  and  is  clearly  implied  in  others. 

In  Lacy  v.  ilitchell,  23  Ind.  67,  it  was  said :  "  Probable 
cause  may  be  defined  to  be  that  apparent  state  of  facts  found 
to  exist  upon  reasonable  inquiry ;  that  is,  such  inquiry  as  the 
given  case  rendered  convenient  and  proper,  which  would  induce 
a  reasonably  intelligent  and  prudent  man  to  believe  the  accused 
person  had  committed,  in  a  criminal  case,  the  crime  charged ; 
and,  in  a  civil  case,  that  a  cause  of  action  existed.'' 

Knowledge  of  the  facts  by  the  prosecutor  is  clearly  implied 
in  this  statement  of  what  constitutes  probable  cause. 

In  Hays  v.  Blizzard,  30  Ind.  457,  it  is  said  :  "  But  where 
the  facts  known  to  the  prosecutor,  or  the  information  received 
by  him  from  sources  entitled  to  credit,  are  such  as  to  justify 
the  belief,  in  the  mind  of  a  person  of  reasonable  intelligence 
and  caution,  that  the  accused  is  guilty  of  the  crime  charged, 
and  the  prosecution  is  induced  thereby,  such  a  state  of  facts 
constitutes  probable  cause,  though  it  may  subsequently  appear 
that  the  accused  is  innocent." 

Here,  knowledge,  or  information  entitled  to  credit,  is  made 
an  essential  part  of  the  definition  of  probable  cause.  See,  also. 
Bacon  v.  Totime,  4  Cush.  238,  referred  to  in  the  opinion  in  the 
last  cited  case,  and  Addison  Torts,  613. 

In  Tamer  v.  Ambler,  10  Queen's  Bench,  252,  Lord  Den- 
ifAN,  C.  J.,  said :  ''  The  prevailing  law  of  reasonable  and 
probable  cause  is,  that  the  jury  are  to  ascertain  certain  facts,  and 
the  judge  is  to  decide  whether  those  facts  amount  to  such  cause* 
But  among  the  &cts  to  be  ascertained  is  the  knowledge  of  the 
defendant  of  the  existence  of  th6se  which  tend  to  show  reason* 
able  and  probable  cause,  because  without  knowing  them  ha 
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could  not  act  upon  them ;  and  also  the  defendant's  belief  that 
the  facts  amount  to  the  offence  which  he  charged,  because 
otherwise  he  will  have  made  them  the  pretext  for  prosecution, 
without  even  entertaining  the  opinion  that  he  had  a  right  to 
prosecute.  In  other  words,  the  reasonable  and  probable  cause 
must  appear  not  only  to  be  deducible  in  point  of  law  from 
ihe  &icts,  but  to  have  existed  in  the  defendant's  mind  at  the 
time  of  his  proceeding ;  and  perhaps  whether  they  did  so  or  not 
is  rather  an  independent  question  for  the  jury,  to  be  decided 
•  on  their  view  of  all  the  particulars  of  the  defendant's  conduct, 
than  for  the  judge,  to  whom  the  legal  effect  of  the  facts  only 
18  more  properly  referred."  See,  also,  Ddegal  v.  Higldey,  3 
Bing.  N.  C.  950. 

The  next  question  is  discussed  under  the  head  of  variance. 
The  complaint  alleges,  that  "  the  defendants,  without  proba- 
ble cause,  charged  the  plaintiff  with  having  distilled  spirits 
without  license  from  the  government  of  the  United  States,  and 
without  giving  bond,  as  required  by  laws  of  the  United  States." . 

The  charge  contained  in- the  affidavit  before  the  United  States 
Commissioner  was,  that  the  plaintiff  and  others  "  unlawfully, 
knowingly,  and  feloniously,  and  contrary  to  the  act  of  Congress 
in  such  cases,  did  *  *  carry  on  and  exercise  the  business  of 
a  distillery,  by  then  and  there  making  and  producing  distilled 
spirits,  and  by  then  and  there  making  mash,  wort,  and  wash, 
fit  for  distillation  and  the  production  of  spirits ;  and  they  then 
and  there  having  in  their  possession  a  still,  without  having 
first  paid  a  special  tax  as  a  distiller,  as  required  by  law." 

The  court  instructed  the  jury  that  the  affidavit  before  the 
commissioner  substantially  sustained  the  allegations  of  the 
complaint  as  to  the  crime  which  had  been  charged  against  the 
plaintiff.  The  defendants  asked  the  court  to  instruct  other- 
wise, and  the  court  refused. 

We  have  no  doubt  that  the  rule  is  as  claimed  by  counsel,  and 
as  held  in  Adams  v.  Liaher,  3  Blackf.  241,  that  '^  in  actions  of  this 
0ort,  the  proceedings  in  the  prosecution  of  the  suit  should  be 
atated  correctly ;  and  the  charge  against  the  plaintiff,  and  the 
jodicial  proceedings  thereon,  should  also  be  stated  as  thej 
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ezist^  so  as  to  correspond  with  the  &cts^  and  with  the  record  of 
acquittal/' 

We  think^  however,  that  the  instmction  of  the  court  was 
correct.  The  question  was  not  presented  by  an  objection  to 
the  introduction  of  the  evidence.  The  question  is^  does  the 
evidence,  when  introduced,  sustain  the  allegation  ?  We  think^ 
in  substance,  it  does.  It  is  true,  the  charge  preferred  says 
nothing  as  to  the  part  of  the  allegation  in  the  complaint,  that 
the  distilling  was  without  giving  bond.  The  court  told  the 
jury,  in  the  charge,  that  this  part  of  the  allegation  was  not  sus- 
tained. In  substance,  the  allegation  in  the  complaint,  leaving 
out  what  was  said  about  the  bond,  is,  that  the  defendant  in  the 
criminal  case  had  been  engaged  in  the  business  of  distilling 
without  authority  from  the  government  of  the  United  States. 
The  criminal  charge  was,  that  the  party  accused  had  carried 
oi>  the  business  without  having  first  paid  a  special  tax  as  a  dis- 
tiller, as  required  by  law.  The  payment  of  the  tax  and  the 
receipt  therefor  amount,  in  substance,  to  a  license,  and  confer 
upon  the  party  the  right  to  carry  on  the  business  for  the  time 
for  which  the  tax  has  been  paid,  on  complying  with  the  law 
in  other  respects. 

The  next  question  relates  to  an  instruction  on  the  subject  of 
the  advice  of  counsel.  The  question  is  thus  stated  in  the  brief 
of  counsel  for  appellants  :  "  On  this  subject  the  court  below 
directed  the  jury  wrong.  After  a  general  instruction  on  this 
subject,  to  wit,  the  seventh  instruction,  which  was  perhaps 
correct,  the  court  said  to  the  jury  in  effect,  among  other  things, 
that  if  there  was  any  material  fact  or  facts  not  communicated 
to  the  counsel,  of  which  the  defendants  had  knowledge,  or 
which  they  could  have  known  by  the  exercise  of  reasonable 
diligence,  ^  then  the  advice  would  not  avail  the  defendants  as 
an  excuse  for  the  prosecution.' " 

This  instruction  was  in  substantial  conformity  to  the  rulings 
of  this  court  on  the  subject.  ScoUen  v.  LongfeUow,  40  Ind. 
23. 

The  defendant  asked  the  court  to  instruct  the  jury,  that  i^ 
after  a  full  and  fiur  statement  of  all  &cts  in  his  knowledge^ 
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Knefler  and  Brown  advised  Meadows  that  there  was  probable 
caose  of  guilt,  or  a  technical  case,  and  if  they  induced  him  to 
make  the  affidavit  xmder  such  circumstances,  and  he  made  the 
affidavit  under  the  direction  of  the  law  officers,  believing  either 
that  he  was  required,  or  that  it  was  his  duty  to  do  so,  then  the 
action  could  not  be  maintained  against  him.  These  instruc- 
tions were  refused. 

Knefler  was  the  commissioner  before  whom  the  charge  was 
preferred,  and  Brown  was  the  United  States  District  Attor- 
ney. They  were  not  the  counsel  of  Meadows,  who  is  a  defend- 
ant in  this  action. 

We  do  not  think  the  court  erred  in  refusing  this  charge.  It 
assumes  that  the  defendants  are  justified,  if  Meadows  communi- 
cated "  all  the  facts  in  his  knowledge  ^'  to  the  law  officers  of 
the  United  States,  without  reference  to  the  fact  whether 
Meadows  possessed  a  knowledge  of  any  &cts,  or  what  fitcts,  if 
any.    The  position  cannot  be  sustained. 

The  judgment  is  affirmed,  with  three  per  cent,  damages  and 
cost8« 


The  New  Aisasy,  Louisville,  and  Corydon  PLAifra: 

Boad  Co.  v.  Lewis. 

TuBNFiKE. — ToUs. — ContracL—A  complaint  to  recover  tolls  for  paBsisg  over 
a  turnpike  alleged  a  contract  between  the  defendant  and  one  W.,  the  sec- 
retary and  treasurer  of  the  plaintiff,  by  which  the  defendant  agreed  to  pay 
the  tolls  monthly. 

Meldy  that  the  complaint  was  insufficient.  It  should  have  averred  a  contract 
with  the  company,  or  shown  that  W.  was  authorized  by  the  board  of 
directors  to  make  such  contract,  or  that  some  consideration  passed  from 
W.  to  support  the  promise  made  to  him. 

Same. — Implied  Premise, — ^An  action  on  an  implied  promise  will  lie  to  recover 
legal  tolls  for  the  use  of  a  turnpike.  The  company  is  not  restricted  to  a 
suit  for  the  penalty  provided  by  statute  for  passing  a  toll-gate  without 
paying  toll. 

Vol.  XLIX.— 11 
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From  the  Harrison  Circuit  Court. 

i.  Jordan  and  H.  Jordan,  for  appellant. 
O.  V.  Howh  and  W.  W.  Ikiley,  for  appellee. 

BusKiRK,  C.  J. — The  only  question  presented  by  the  record 
in  this  cause  is  as  to  the  sufficiency  of  the  complaint^  to  which 
a  demurrer  was  sustained  by  the  court  below.  The  complaint 
was  in  two  paragraphs^  and,  omitting  the  formal  parts,  was  as 
follows : 

"Paragraph  1.  The  New  Albany,  Louisville,  and  Cory  don 
Plank  Eoad  Company,  plaintiff,  a  corporation  duly  organized 
under  the  laws  of  the  State  of  Indiana,  complains  of  Jacob 
Lewis,  jiefendant,  and  says  that  on  the  1st  day  of  July,  1869, 
the  said  defendant  was  running  a  two-horse  stage  from  the 
town  of  Corydon  to  the  city  of  New  Albany,  Indiana,  and 
passed  over  the  road  of  said  plaintiff;  and  the  said  defendant 
agreed  with  Samuel  J.  Wright,  secretary  and  treasurer  of  said 
corporation,  that  he  would  pay  the  toll  of  all  the  gates  on  said 
road,  except  the  gate  No.  5  at  the  town  of  Corydon,  which  said 
toll  he  was  to  pay  directly  to  said,  secretary  and  treasurer 
monthly ;  plaintiff  says  the  toll  which  said  defendant  so  agreed 
to  pay  the  said  secretary  and  treasurer  was  the  sum  of  twenty- 
seven  cents  per  day.  Plaintiff  further  says  that  said  defend- 
ant did  pay  said  toll  for  the  months  of  July  and  August,  1869, 
and  that  from  that  time  until  the  1st  day  of  September,  1873, 
the  said  defendant  has  wholly  failed  and  refused  to  pay  said 
toll,  although  he  has  passed  over  the  said  road  with  the  said 
two-horse  stage  every  week  day  during  the  whole  of  said  time, 
amounting  to  the  number  of  twelve  hundred  and  sixty-two 
days,  at  twenty-seven  cents  per  day,  making  the  sum  of  three 
hundred  and  forty  dollars  and  seventy  cents,  all  of  which 
remains  due  and  unpaid ;  wherefore  plaintiff  demands  judg« 
ment  in  the  sum  of  five  hundred  dollars. 

"Paragraph  2.  And  the  said  plaintiff,  the  New  Albany, 
Louisville,  and  Corydon  Plank  Road  Company,  for  further 
cause  of  action,  complains  of  the  said  defendant,  Jacob  Lewis, 
and  says  that  the  plaintiff  is  a  corporation,  organized  under 
the  laws  of  the  State  of  Indiana,  and  the  owner  of  a  road 
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leading  from  New  Albany,  Floyd  county,  Indiana,  to  Corydon^ 
Harrison  county,  Indiana,  upon  "which  toll  is  authorized  to  be 
taken.  Plaintiff  says  that  since  the  1st  day  of  September^ 
1869,  the  said  defendant  has  passed  over  her  said  road,  from 
the  town  of  Corydon  to  the  town  of  Lanesville,  every  week 
day,  with  a  two-horse  vehicle,  or  three  hundred  and  thirteen 
times  a  year,  and  in  the  four  years,  from  September  1st,  1869, 
to  September  1st,  1873,  twelve  hundred  and  sixty-two  times, 
and  that  the  amount  of  toll  which  defendant  was  liable  to  pay 
each  time  he  passed  over  said  road  was  twenty-seven  cents, 
making  three  hundred  and  forty  dollars  and  seventy-four 
cents,  all  of  which  remains  due  and  wholly  unpaid ;  where- 
fore plaintiff  demands  judgment  for  the  sum  of  five  hundred 
dollars.  Jones  &  Wright, 

"  Attorneys  for  Plaintiff.'* 
The  following  objections  are  urged  to  the  first  paragraph 
'Of  the  complaint : 

1.  It  does  not  state  any  contract,  duly  or  unduly  made  by 
the  appellant  or  any  one  else  with  the  appellee.  It  does  state 
that  the  appellee  agreed  with  Samuel  J.  "Wright,  appellant's 
secretary  and  treasurer,  to  pay  the  toll  of  gate  No.  5  directly 
to  such  secretary  and  treasurer  monthly,  but  does  not  state  that 
appellant  was  a  party  to  the  agreement ;  nor  does  this  para- 
graph state  that  Samuel  J.  Wright  agreed  to  do  anything  on 
his  part,  in  appellant's  behalf,  as  a  consideration  of  appellee's 
alleged  agreement.  Nor  is  it  alleged  that  appellee  might  pay 
the  tolls  of  gate  No.  5,  monthly,  directly  to  the  said  secretary 
and  treasurer.  For  these  reasons,  it  is  claimed  that  the  agree- 
ment set  up  was  a  nudum  pactum,  and,  therefore,  constitutes 
no  cause  of  action. 

2.  That  the  matter  of  tolls  was  under  the  exclusive  control 
of  the  board  of  directors,  and  not  of  the  secretary  and  treas- 
urer, and  consequently  the  secretary  had  no  power  to  make  the 
^contract,  there  being  no  averment  that  he  had  su6h  power. 

3.  That  tolls  upon  the  plank  road  were  regulated  by  law^ 
^md  were  not  matter  of  contract. 

4.  That  the  contract  set  up  was  illegal  and  void,  because^ 


164  SUPEEME  CX)URT  OF  INDIANA. 


The  New  Albany,  etc.,  Plank  Boad  Co.  v.  Lewis. 


by  the  law,  the  toll  was  regulated  by  the  number  of  milea 
travelled,  and  not  by  the  number  of  gates. 

The  second  paragraph  of  the  cojnplaint  differs  from  the  first, 
in  this,  that  it  does  not  state  or  count  upon  any  agreement  by 
or  with  the  appellee.  It  states,  in  substance,  that  the  appel- 
lant is  a  corporation,  organized  under  the  laws  of  Indiana,  and 
the  owner  of  a  road  leading  from  New  Albany  to  Corydon, 
Indiana,  upon  which  toll  is  authorized  to  betaken ;  that  since 
September  1st,  1869,  the  appellee  has  passed  over  appellant's 
said  road,  from  Corydon  to  Lanesville,  every  week  day,  with 
a  vehicle  and  two  horses,  or  three  hundred  and  thirteen  times 
a  year,  from  September  1st,  1869,  to  September  1st,  1873,  four 
years,  in  the  aggregate  twelve  hundred  and  six-two  times, 
and  that  the  amount  of  toll  which  the  appellee  was  liable  to 
pay  each  time  he  so  passed  over  said  road,  was  twenty-seven 
cents,  making  three  hundred  and  forty  dollars  and  seventy-four 
cents,  all  of  which  remains  due  and  wholly  unpaid. 

It  is  insisted  by  counsel  for  appellee  that  if  the  appellee 
passed  over  the  road  of  the  appellant  with  consent  of  appellant, 
and  without  the  exaction  of  any  legal  toll  therefor,  or  any 
promise  to  pay  the  same  then  or  thereafter,  no  debt  could  arise 
under  such  circumstances ;  and  that  if  the  appellee  passed  over 
said  road  without  the  consent  of  appellant  and  without  l>ay- 
ment  of  toll,  then  the  appellee  was  liable  to  a  penalty,  under 
the  statute.  ^ 

We  think  the  first  and  second  objections  urged  to  the  first 
paragraph  of  the  complaint  are  valid,  and  that  the  court  com- 
mitted no  error  in  sustaining  the  demurrer  thereto. 

And  in  our  opinion,  the  objections  urged  to  the  second  par^ 
agraph  of  the  complaint  are  invalid,  and  the  fiicts  stated 
therein  created  an  implied  obligation,  on  the  part  of  the  appel- 
lee, to  pay  for  the  use  of  the  road  of  the  appellant,  and 
hence,  the  court  erred  in  sustaining  a  demurrer  to  such  para- 
graph. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  overrule  the 
demurrer  to  the  second  paragraph  of  the  complaint. 
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ABbiTBATiON. — Award, — Umpire, — By  a  parol  agreement  to  sabmit  a  matter 
in  controversx  to  the  arbitration  of  two  persons^  it  was  stipulated  that,  in 
case  the/  could  not  agree,  they  should  select  an  mnpire,  and  that  the 
decision  of  such  umpire  and  any  of  said  arbitrators  should  be  final,  etc 

Mddj  that  the  decision  of  the  umpire  was  all  that  was  required.  If  one  or 
both  the  arbitrators  had  agreed  with  him,  it  would  still  have  been  the 
decision  of  the  umpire. 

Pleading. — Award. — FiUng  Copy  o/i — Where  a  written  award  is  pleaded, 
although  made  in  a  common  law  arbitration,  a  copy  of  the  award  must  be 
filed  with  the  pleading. 

VAnRTRn  WoMAiT. — Contract. — Set-Off. — ^When  a  married  woman  receiTes 
money  on  a  parol  contract  for  the  sale  of  her  lands,  butfalls  to  convey,  a 
personal  action  cannot  be  sustained  against  her  to  recover  the  money  so 
paid ;  nor  can  it  be  made  a  matter  of  set-off  in  an  action  on  a  promissory 
note  brought  by  such  manied  woman  against  ihe  party  who  has  paid  such 
money. 

rrom  the  Elkhart  Circuit  Court. 

IF.  A.  Woods,  for  appellants. 

J.  H.  Baker  and  J.  A.  8.  Michell,  for  appellee. 

BusKiBK,  C.  J. — This  was  an  action  upon  a  promissory 
note  executed  by  the  appellants  and  payable  to  the  appel- 
lee. 

The  answer  was  in  one  paragraph,  by  way  of  set-off.  It 
averred  that  the  note  sued  on  was  made  by  Bobert  San- 
ford^ as  principal,  and  by  Henry  Sanford^  as  surety ;  that  the 
plaintiff  was  indebted  to  Eobert  in  the  sum  of  two  hundred 
dollars,  for  money  paid  by  said  Eobert  to  plaintiff  upon  a  parol 
executory  contract  for  the  sale  of  certain  real  estate  by  plain- 
tiff, which  she  owned  in  her  own  right,  to  said  Robert;  that 
the  plaintiff  had  annulled  the  agreement  and  refused  to  convey, 
and  had  invested  the  money  so  paid  to  her  in  the  purchase  of 
lands  in  Iowa  for  her  own  separate  use,  and  had  refused  to 
repay  the  money  so  paid  to  her  on  said  contract. 

There  was  a  reply  in  three  paragraphs : 

1.  That  prior  to  the  institution  of  this  suit,  the  said  alleged 
•<^use  of  action  mentioned  in  the  answer  of  defendants,  and  all 
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and  singular  the  rights  and  liabilities  of  the  plaintiff  and 
defendant  Bobert  Sanford^  growing  out  of  and  relating  to  said' 
alleged  purchase  and  sale  of  real  estate  in  the  answer  men* 
tioned^  were,  by  the  parol  agreement  of  the  plaintiff  and  the 
defendant  Robert  Sanford,  submitted  to  the  arbitrament  and 
award  of  Edson  Gregory  and  William  B.  Gorman ;  and  it  was 
fiirther  agreed  that  if  said  Gregory  and  Gorman  failed,  or  were 
unable  to  agree,  then  and  in  that  case  said  arbitrators 
should  call  in  and  select  a  third  person  to  act  as  umpire,  and 
the  decision  of  said  umpire  and  any  of  said  arbitrators  should 
be  final  and  conclusive  on  the  rights  of  the  parties  hereto  ; 
and  the  plaintiff  aver3  that  said  Gregory  and  Gorman  took 
upon  themselves  the  burden  of  said  arbitration,  and  having 
heard  and  considered  the  matters  so  as  aforesaid  submitted  to 
them,  found  themselves  unable  to  agree  and  decide  said  mat* 
ters ;  they  called  in  and  selected  as  an  umpire,  or  referee,  one 
Isaac  Bucklen,  and  thereupon  said  Bucklen,  having  been  suf- 
ficiently advised  in  the  premises,  decided  and  awarded  that 
the  plaintiff  owed,  and  in  nothing  was  indebted  to  said  Rob* 
ert  Sanford,  growing  out  of  any  of  the  matters  and  things  in 
said  answer  contained ;  and  said  Bucklen  and  Gregory  served 
a  copy  of  their  said  award  in  writing  on  the  said  Robert  San- 
ford; wherefore,  etc. 

And  for  a  second  and  further  reply  in  this  behalf,  the  said 
plaintiff  avers,  that  at  and  before  the  alleged  contract  and 
agreement  to  sell  the  lands  mentioned  in  the  answer  were 
made,  and  at  and  before  the  payment  to  her  of  said  two  hun- 
dred dollars,  she,  the  said  plaintiff,  was  a  married  woman,  and 
was  the  wife  of  Charles  Wood,  and  she  has  remained  the  wife 
of  said  Wood  from  thence  hitherto. 

And  for  a  third  and  further  reply  in  this  behalf,  the  said 
plaintiff  avers,  that  long  before  the  happening  of  the  matters 
and  things  in  the  answer  mentioned,  and  for  more  than  twenty 
years  last  past,  she  has  been  the  wife  of  one  Charles  Wood^ 
and  during  all  the  time  aforesaid  down  to  the  present  time^ 
she  has  been  under  coverture ;  and  she  avers  that  after  hav-^ 
ing  received  the  said  sum  of  two  hundred  dollars,  she  boughti 
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lands  in  lowa^  and  paid  on  said  lands  said  two  hundred  dol- 
lars; and  the  said  Eobert  Sanford  having  failed  and  refused 
to  take  said  lands  so  bargained  by  this^  plaintiflF  to  him,  she, 
the  said  plaintiff,  was  unable  to  comply  witli  the  terms  of  her 
bargain  for  said  Iowa  lands,  and  she  thereby,  through  said  San- 
ford, defendant,  entirely  lost  said  sum  of  money  so  paid ; 
wherefore,  etc. 

Demurrers  were  overruled  to  each  paragraph  of  the  reply, 
and  this  ruling  is  assigned  for  error. 

Three  objections  are  urged  to  the  first  paragraph  of  the 
reply: 

1.  That  it  does  not  appear  that  the  right  of  the  appellee  to 
retain  the  two  hundred  dollars  after  the  rescission  of  the  con- 
tract was  submitted  to  the  arbitrators,  but  only  her  rights  on 
the  theory  that  the  contract  was  still  in  force. 

We  think  the  objection  is  untenable.  The  reply  says,  that 
^'  all  and  singular  the  rights  and  liabilities  of  the  plaintiff  and 
defendant  Robert  Sanford,  growing  out  of,  or  relating  to,  said 
alleged  purchase  and  sale  of  real  estate  in  the  answer  men- 
tioned, were,''  etc. 

2.  That  the  only  award  made  was  by  the  umpire,  when  by 
the  agreement  the  decision  of  the  umpire  and  one  of  the  arbi- 
trators was  required. 

The  decision  of  the  umpire  was  all  that  was  required.  If 
one  or  both  of  the  arbitrators  had  agreed  with  him  in  his  deci- 
sion, it  would  still  have  been  the  decision  of  the  umpire.  EHe 
V.  Chapin,  9  Ind.  150;  Baker  y.  Farmbrough,  43  Ind.  240. 

3.  The  third  objection  is,  that  a  copy  of  the  award  was  not 
filed  with  and  made  a  part  of  the  reply. 

It  was  held,  in  Hays  v.  Miller y  12  Ind.  187,  that,  in  a  suit 
npon  an  award,  a  copy  of  such  award  should  be  filed  with  the 
complaint.  It  is,  however,  contended  by  counsel  for  appel- 
lee, that  an  award  is  in  the  nature  of  a  judgment,  and  that, 
under  the  ruling  in  Ltfile  v.  LytUy  37  Ind.  281,  and  Brooks  v. 
Harris,  41  Ind.  390,  it  was  not  necessary  to  file  a  copy.  We 
do  not  think  an  award  comes  within  the  rule  laid  down  in  the 
above  cases. 


168  SUPEEME  COUET  OF  INDIANA. 


Sanford  el  al.  v.  Wood. 


It  is  further  insisted  by  counsel  for  appellee^  that^  as  this 
was  a  common  law  awards  it  need  not  have  been  in  writing. 
It  is  true,  the  award  would  have  been  valid  without  being  in 
writing.  Titus  v*.  Scantling,  4  Blackf.  89 ;  Smith  v.  Stewart, 
5  Ind.  220;  Kite  v.  Chapin,  supra ;  Saunders  v.  Heaton,  12 
Ind.  20 ;  Carson  v.  Earlywine,  14  Ind.  256.  But  the  award 
having  been  reduced  to  writing,  it  became  a  written  instru- 
ment within  the  meaning  of  our  statute,  and  we  think  the 
award  or  a  copy  of  it  should  have  been  filed  with  the 
reply.  The  first  paragraph  of  the  reply  was  based  upon  the 
award. 

The  second  and  third  paragraphs  present  the  same  question^ 
and  that  is,  whether  upon  the  facts  of  the  case  there  is  any 
liability  against  the  appellee,  connected  with  and  growing  out 
of  the  parol  executory  contract  for  the  sale  of  real  estate.  The 
money  advanced  to  the  appellee  upon  such  contract  cannot  be 
a  valid  set-off,  unless  it  could  have  been  recovered  in  a  direct 
action  by  Kobert  Sanford  against  the  appellee.  Owrran  y. 
Ourran,  40  Ind.  473. 

A  set-off  consists  of  matter  arising  out  of  debt,  duty,  or  con- 
tract. At  the  time  of  making  the  contract,  the  appellee  waa 
a  married  woman,  and  might  have  conveyed  the  property  by 
her  husband  joining  with  her.  The  question  as  to  when  and 
under  what  circumstances  a  married  woman  may  create  a  lien 
upon  her  separate  real  property  is  not  before  us,  and  we  decide 
nothing  in  reference  thereto.  The  question  is,  whether  there 
is  a  personal  liability  against  the  appellee.  If  the  appellee 
could  have  rendered  herself  liable  by  an  express  contract,  then 
there  may  be  an  implied  obligation.  It  is  well  settled,  by 
repeated  decisions  of  this  court,  that  the  appellee  would  not 
have  been  liable  if  she  had  given  her  note,  and  had  thereby 
expressly  agreed  to  pay  the  money  so  advanced  to  her.  John" 
son  V.  Tutemler,  35  Ind.  353 ;  Hasheagen  v.  Specker,  36  Ind. 
413;  Blacky. Rogers,  36  Ind.  420;  Moreauv.  Branson,  37 
Ind.  195 ;  Cook  v.  WaUon,  38  Ind.  228 ;  Capp  v.  Stewart,  38 
Ind.  479 ;  Mattoz  v.  Hightshue,  39  Ind.  95. 

In  the  case  last  cited,  it  was  held,  that  one  who  has  pur- 
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<^based  real  estate  from  a  married  woman  who  had  no  power 
to  sell  or  convey  has  no  lien  on  the  land  to  secure  the  repay- 
ment of  the  purchase-money ;  nor  has  he  any  right  to  retain 
possession  until  he  is  repaid  the  amount  paid  upon  the  void 
contract  of  purchase. 

In  the  present  case^  the  agreement  was  void  and  could  not 
have  been  enforced  against  either  parly.  As  the  appellee 
could  not  have  rendered  herself  personally  liable  by  an  express 
agreement  to  pay  the  money  advanced  to  her  upon  such  con- 
tract^ there  can  be  no  implied  obligation  against  her. 

The  court  committed  no  error  in  overruling  the  demurrer 
to  the  second  and  third  paragraphs  of  the  reply. 

For  the  error  of  the  court  in  overruling  the  demurrer  to 
the  first  paragraph  of  the  reply,  the  judgment  must  be  reversed. 
The  evidence  is  not  in^  the  record,  and  hence  we  cannot  say 
that  the  finding  and  judgment  proceeded  wholly  upon  the 
second  and  third  paragraphs. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  first  paragraph  of  the  reply,  and  for  further 
proceedings  in  accordance  with  this  opinion. 


Daily  et  al.  v.  The  City  of  Columbus. 

Pleading. — Exhibits, — ^Wliere  the  averments  of  a  pleading  are  contradicted 
by  an  exhibit  referred  to  in  such  pleading,  the  exhibit  will  control. 

City  CkiUsciL, — Power  to  Borrow  Money.— Where  a  city  negotiated  her 
bonds  to  raise  means  to  construct  water-works,  and  the  city  treasurer 
misapplied  a  part  of  the  funds  so  realized,  leaving  debts  impaid  on  account 
of  such  works,  it  was  competent  for  the  city  council  to  issue  and  sell 
other  bonds  to  make  up  such  deficiency. 

Same. — Stalutes.—'By  the  statute  of  1871  (Acts  1871,  p.  8),  the  common  conn- 
cil  of  a  city  is  authorized  to  issue  and  sell  such  bonds  of  the  city  as,  in 
the  discretion  of  the  council,  may  be  necessary  to  carry  out  contracts  there* 
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tofore  made  in  and  about  the  construction  of  water-works,  and  to  full/ 
complete  such  wo^ks ;  and  by  the  act  of  March  7th,  1873|  it  maypioyidft 
for  paying  ten  per  cent,  interest  on  such  bonds. 

From  the  Bartholomew  Circuit  Comij. 

8,  Stansifer,  for  appellants. 

N.  T.  Garr  and  F,  T.  Hord,  for  appellee. 

BusKiEK,  C.  J. — This  was  a  proceeding  on  the  part  of  the 
appellants^  to  enjoin  the  appellee  from  issuing  and  selling  cer- 
tain bonds. 

ft 

The  complaint  states,  substantially,  that,  on  the  24th  of 
September,  1870,  the  common  council  of  the  city  of  Colum- 
bus provided  by  ordinance  for  the  construction  of  water-works  ; 
that  under  said  ordinance  said  water-works  were  completed  at 
a  total  cost  of  fifty-three  thousand  two  hundred  and  sixty-two 
dollars  and  forty-four  cents,  as  shown  by  a  report  of  the  water- 
works  committee,  which  is  made  a  part  of  the  complaint;  that 
the  cost  of  printing  bonds,  etc.,  and  expenses  of  selling  bonds^ 
being  five  hundred  and  twenty-seven  dollars  and  ninety-five 
cents,  was  not  to  come  out  of  that  fund ;  that  the  council 
created  a  fire  department,  to  be  operated  in  connection  witli 
the  water-works,  at  a  cost  of  two  thousand  nine  hundred  and 
forty-nine  dollars  and  thirty-eight  cents,  as  shown  by  said 
exhibit ;  that  the  city,  by  its  ordinance  of  September  27th^ 
1870,  provided  for  issuing  and  selling  bonds,  to  aid  in  the  con- 
struction of  water-works ;  that  the  city  sold  forty-five  thou- 
sand dollars  of  said  bonds,  and  gave  to  Holly,  one  of  the  con- 
tractors, a  bond  for  five  thousand  dollars  on  his  debt ;  that 
June  27th,  1871,  the  city  issued  bonds  for  fifteen  thousand 
dollars,  to  aid  in  the  construction  of  the  water-works,  which 
were  sold  by  said  city ;  that  all  of  said  bonds  issued  and  sold 
amount  to  sixty-five  thousand  dollars ;  that  the  fire  depart- 
ment and  water-works  were  the  only  species  or  character  of 
public  works  in  which  the  city  was  engaged  or  connected 
with ;  that  on  the  18th  of  June,  1873,  the  city  council  adopted 
an  ordinance,  which  is  made  a  part  of  the  complaint,  provid- 
ing for  the  forms  of  bonds,  etc.,  and  that  the  city  will  issue 
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and  sell  said  bonds  unless  restrained ;  prayer  for  an  injunc* 
tion^  etc. 

The  appellee  answered  in  two  paragraphs.  A  demurrer  was 
sustained  to  the  first  and  overruled  to  the  second.  The  appel- 
lants elected  to  abide  by  the  judgment  on  demurrer  to  the  sec- 
ond paragraph,  and  final  judgment  was  rendered  for  appellee. 

The  error  assigned  calls  in  question  the  correctness  of  the 
action  of  the  court  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer. 

Did  the  court  err  in  overruling  the  demurrer? 

It  states,  substantially,  that  the  ordinance  authorizing  the 
issue  of  the  bonds  sought  to  be  enjoined  was  regularly  and 
legally  adopted  by  a  two-thirds  vote  of  the  common  council  of 
the  city  of  Columbus,  at  its  regular  meeting ;  that  said  bonds 
were  sought  to  be  issued  for  the  sole  purpose  of  the  construc- 
tion and  completion  of  said  water-works,  and  to  pay  debts 
<x>ntracted  in  their  construction ;  that  the  city,  in  the  year  1870, 
began  the  construction  of  the  water-works  to  furnish  the  ciiy 
with  wholesome  water,  and  adopted  what  is  known  as  the 
*'  Holly  plan,^'  which  consists  of  a  suction  pump  operated  by 
a  steam  engine,  by  which  a  supply  of  water  is  drawn  from 
Driftwood  river,  and  is  forced  through  a  series  of  conducting 
pipes  along  the  various  streets  of  the  city ;  that  the  citizens  are 
furnished  with  wholesome  water  only  through  said  conduct- 
ing pipes ;  that  said  water-works,  on  the  day  of  the  passage 
of  said  last  ordinance,  had  so  far  progressed  that  said  suction 
pump,  force  pump,  and  engine  were  provided,  and  certain 
mains  or  pipes  were  laid  and  established  on  parts  of  Washing- 
ton, Mechanic,  Sycamore,  and  California  streets  of  said  city, 
runnino:  north  and  south  throu&^h  said  city,  and  also  on  parts 
of  Vernon,  Tipton,  Harrison,  Jefierson,^^d  Irwin  streets, 
running  east  and  west,  by  which  pipes  the  citizens  of  said  ciiy 
residing  on  said  streets  were  being  supplied  with  wholesome 
water  at  the  general  expense  of  said  city,  at  and  for  a  mere 
nominal  price  per  year  for  the  use  thereof;  but  that  said  water- 
works, on  the  day  of  the  passage  of  said  ordinance,  were  not 
4uid  are  not  now  completed,  in  this,  that  parts  of  Vernon  and 
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Tipton  streets,  and  all  of  Walnut,  Delaware,  Liberty,  and 
North  streets,  running  east  and  west  through  said  city,  and 
Jackson,  Brown,  Franklin,  Pearl,  Chestnut,  and  Wilson  streets^ 
running  north  and  south  in  said  city,  are  not  now,  nor  were, 
at  the  time  of  the  passage  of  said  ordinance,  furnished  with 
such  conducting  pipes,  and  that  the  citizens  of  said  city,  resid- 
ing on  said  streets  and  parts  of  streets,  were  not  then,  and 
are  not  now,  supplied  with  such  wholesome  water  from  said 
works  as  other  citizens  of  said  city  are  supplied  on  other 
streets  thereof;  that  the  city  of  Columbus,  at  the  time  of  com- 
mencing said  water-works  and  continuously  since,  has  intended 
to  lay  conducting  pipes  on  the  said  streets  not  furnished,  as 
rapidly  as  the  city  could  procure  funds  therefor,  and  has  con- 
tinued to  lay  the  same  as  demand  arose,  and  the  city  was  able  ; 
to  aid  in  constructing  said  water-works,  the  city  on  the  7th  of 
February,  1871,  issued  bonds  for  the  amount  of  fifty  thousand 
dollars,  which  were  placed  in  the  treasurer's  hands ;  thereafter 
the  city,  knowing  that  said  sum  was  not  sufficient  for  said  works^ 
on  the  3d  of  July,  1871,  issued  fift:een  thousand  dollars  more 
of  bonds ;  that  forty-eight  thousand  dollars  of  said  sums  were 

paid  out  on  said  works,  and  on  the day  of  September, 

1871,  the  said  treasurer  refused  to  pay  the  orders  of  said  city 
on  said  fund,  or  to  disburse  the  balance  of  said  bonds,  to  wit, 
seventeen  thousand  dollars,  and  has  continuously  refused  to  pay 
or  account  for  the  same ;  that  immediately  on  the  termination 
of  said  treasurer's  term  of  office,  the  city  of  Columbus  insti- 
tuted suit  against  said  treasurer  on  his  official  bond  for  said 
money,  and  said  suit  is  now  pending  in  the  Bartholomew  Cir- 
cuit Court,  which  said  treasurer  and  his  sureties  are  defend- 
ing, on  the  ground  that  they  are  not  responsible  for  said  money, 
in  that  the  money  was  placed  by  the  common  council  in  the  bank 
of  McEwen  &  Sons,  who  became  insolvent,  and  that  there 
is  no  liability  therefor ;  that  at  the  time  of  said  treasurer's 
failure  to  pay  over  and  account  for  said  money,  the  city  took 
all  necessary  steps  to  compel  such  payment,  but  knowing  the 
uncertainties  and  delays  of  judicial  proceedings,  and  that  said 
money  would  not  be  made  for  some  four  or  five  years,  and  the 
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city  having  contracted  debts  in  the  construction  of  said  >Yorks 
to  the  amount  of  about  twelve  thousand  dollars^  and  said  debts 
being  due  and  payable^  and  the  city  being  liable  to  be  sued  for 
the  same^  and  having  no  other  means  of  raising  said  money 
in  time  to  pay  said  debts  and  save  said  city  from  suits,  and 
judging  that  a  necessity  existed  for  the  immediate  completion 
of  said  works,  and  having  no  other  means  in  their  control, 
the  common  council  resolved  to  issue  said  bonds  mentioned  in 
the  complaint. 

The  principal  ground  upon  which  the  injunction  was  asked 
was,  that  the  city  did  not  owe  the  amount  for  which  the  bonds 
were  being  issued.  It  is  averred  in  the  complaint  that  the 
water-works  had  been  completed  at  the  cost  of  fifty-threo 
thousand  two  hundred  and  sixty-two  dollars  and  forty-four 
cents,  and  an  exhibit  was  referred  to  and  filed  with  the  com- 
plaint, showing  the  cost  of  water-works  and  fire  department. 
An  examination  of  the  exhibit  shows  that  a  mistake  has  been 
made  either  by  the  pleader  or  the  one  who  prepared  the  exhibit. 
The  exhibit  only  shows  the  expenses  and  cost  of  the  water- 
works  up  to  February  8th,  1872,  when  it  was  made,  and  it 
appears  there&om  that  the  cost  of  the  water-works  alone  was 
sixty-nine  thousand  eight  hundred  and  sixteen  dollars  and 
thirty-nine  cents,  instead  of  fifty-three  thousand  two  hundred 
and  sixty-seven  dollars  and  forty-four  cents.  Add  to  this  the 
cost  of  the  fire  department,  two  thousand  four  hundred  and 
two  dollars  and  thirty-eight  cents,  and  service-pipe  and  pay 
of  superintendent,  and  an  indebtedness  of  seventy-three  thou- 
sand and  sixty-five  dollars  and  seventy-seven  cents  is  shown. 
The  answer  in  question  shows  that  other  debts  have  been 
created  since  the  making  of  said  report,  in  the  extension  of 
the  water-works  to  other  parts  of  the  city,  and  that  further 
expenditures  will  have  to  be  made  for  the  same  purpose.  When 
the  averments  of  a  pleading  are  contradicted  by  an  exhibit 
referred  to  in  such  pleading,  we  are  governed  by  the  exhibit. 
Gilmore  v.  The  Board,  etc.,  35  Ind.  344. 

It  also  shows  that  the  sum  of  seventeen  thousand  dollars, 
-which  had  been  realized  by  the  sale  of  bonds,  had  been  mith 
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appropriated^  and  had  not  been  applied  to  the  purposes 
intended.  If  such  sum  is  finally  lost  to  the  city^  it  will  con- 
stitute no  valid  reason  why  the  city  should  not  provide  for  the 
payment  of  her  just  obligations.  If,  on  the  other  hand,  it 
shall  be  collected,  it  can  be  used  in  the  redemption  of  the 
bonds  proposed  to  be  issued,  or  be  devoted  to  other  city  pur- 
poses. We  think  the  answer  shows  an  indebtedness  approxi- 
mating the  amount  of  the  proposed  issue  of  bonds. 

In  the  act  of  1871  (Acts  1871,  p.  8)  is  the  following  pro- 
vision :  "  The  common  council  is  hereby  authorized  to  issuc^ 
and  sell  all  such  bonds  of  said  city,  as  in  their  judgment  may 
be  necessary  to  carry  out  and  perform  any  and  all  contracts 
heretofore  made  in  and  about  the  construction  of  such  water- 
works, and  to  fully  complete  said  works.'' 

It  is  manifest  that  the  city  was  indebted  for  the  construction 
of  her  water-works,  and  that  she  will  have  to  expend  further 
sums  in  the  completion  of  such  works.  By  the  above  act^ 
ample  power  is  conferred  upon  the  common  council  to  issue 
and  sell  bonds  to  carry  out  contracts  already  made  and  such 
as  may  be  made  to  fully  complete  such  works.  The  indebted- 
ness being  conceded,  and  the  power  admitted,  it  was  within 
the  sound  discretion  of  the  common  council  to  collect  the 
amount  by  taxation,  or  procure  the  same  by  the  sale  of  the 
bonds  of  the  city.  There  does  not  seem  to  have  been  any 
abuse  of  such  discretion. 

It  is  also  objected  that  the  bonds  proposed  to  be  issued  were 
to  bear  ten  per  cent,  interest.    This  is  no  objection. 

By  the  act  of  March  7th,  1873  (Acts  1873,  p.  63),  the  com- 
mon council  of  any  city  engaged  in  establishing  and  construct- 
ing water-works  for  furnishing  the  city  with  wholesome  water 
may,  by  a  vote  of  two-thirds  of  the  members  of  such  council^ 
issue  the  bonds  of  said  city,  bearing  interest  at  any  rate,  not 
exceeding  ten  per  cent.,  etc. 

We  think  the  matters  stated  in  the  second  paragraph  of  the 
answer  constitute  a  defence,  and  that  the  ruling  of  the  court 
ihereon  was  correct. 

The  judgment  is  affirmed,  with  costs. 
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McCaffrey  v.  Coreigan  et  al. 

Judgment.— jErfoppeZ  by, — Mamed  TToman.— A  mortgage  was  ezecnted  hj 
the  owner  of  certain  real  estate,  in  which  his  wife  did  not  join.  The  mort- 
gage recited  that  it  was  given  to  secure  the  purchase-money  of  the  land 
mortgaged.  In  a  subsequent  suit  to  foreclose  the  mortgage,  the  wife  was 
made  a  party  defendant  with  her  husband,  the  mortgagor,  and  the  com- 
plaint alleged  that  the  mortgage  was  given  for  purchase-money.  All  the 
defendants  made  default,  and  the  court  found  the  facts  to  be  as  charged 
in  the  complaint,  and  rendered  judgment  accordingly.  The  land  was  sold 
on  the  decree  of  foreclosure.  Afterward,  the  mortgagor  died,  and  his 
widow  brought  her  action  against  the  parties  in  possession  under  the  sher- 
iff's deed,  for  one-third  of  the  land. 

J7e2d,  that  she  was  estopped  by  the  judgment  of  foreclosure  from  asserting 
title  and  from  controverting  the  fact  recited  in  that  judgment,  that  the  mort- 
gage was  given  for  the  purchase-money  of  the  land.  If  the  mortgage  was 
not,  in  fact,  given  for  purchase-money,  she  should  have  set  up  that  defence 
in  the  foredosnre  proceeding. 
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From  the  Jennings  Circuit  Court. 

G,  W.  Swarthout,  for  appellant. 
C.  A.  Korbly^  for  appellees. 

Downey,  J. — This  was  a  complaint  for  the  partition  of  cer- 
tain real  estate,^  of  which  it  is  alleged  the  plaintiff  and  thedefend- 
ants  are  "joint  tenants  in  common."  The  plaintiff  claimed 
one-third  of  the  land  as  the  widow  of  Michael  McGinty, 
deceased.  Since  the  death  of  Michael  McGinty,  it  may  be 
inferred  that  she  has  again  been  married,  and  thus  the  change 
in  her  name  may  be  explained. 

The  defendants  pleaded,  for  a  second  paragraph  of  answer, 
as  follows :  That  the  plaintiff  is  estopped  from  claiming  any 
title  to  or  interest  in  the  real  estate  described  in  the  complaint, 
or  any  part  thereof,  because,  they  say,  that  heretofore,  to  wit, 
on  the  13th  day  of  December,  1858,  one  Michael  McGinty  was 
the  owner  of  said  land  described  in  the  complaint,  and  of  which 
the  plaintiff  claims  partition ;  that  he  had  an  estate  in  fee  sim- 
ple therein ;  that  on  the  same  day  he  and  one  John  McGinty^ 
who  owned  thirty  acres  of  land  adjoining  said  real  estate,  exe- 
cuted and  delivered  to  one  James  Gavin  a  mortgage  upon  the 
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east  half  of  the  north-east  quarter  of  section  nine^in  township 
fiix  of  range  eight  east,  in  said  county,  which  included  the 
real  estate  described  in  the  complaint,  to  secure  the  payment 
of  three  notes  executed  by  said  John  McGinty  and  Michael 
McGinty  to  the  said  James  Gavin,  the  first  due  the  1st  of  July, 
1859,  the  second  due  the  1st  of  July,  1860,  and  the  third  due 
the  1st  of  July,  1861,  for  one  hundred  dollars  each,  bearing 
interest  from  date,  given  for  the  purchase-money  of  said  real 
estate ;  that  said  John  and  Michael  McGinty  duly  acknowl* 
edged  said  mortgage,  and  the  said  Gavin  caused  the  same  to 
be  recorded  in  the  recorder's  office  of  Jennings  county,  within 
ninety  days  after  the  execution  thereof;  that  afterward,  in 
1859,  the  said  James  Gavin  sold  and  indorsed  two  of  the  notes 
described  in  said  mortgage  to  one  John  £.  Conyers ;  that  after- 
ward, on  the  15th  day  of  February,  1860,  one  of  the  notes  last 
named  being  due  and  unpaid,  the  said  John  K.  Conyers  com- 
menced an  action  to  foreclose  said  mortgage,  in  the  Jennings 
Circuit  Court,  to  which  action  he  made  the  said  Michael 
McGinty,  John  McGinty,  Ellen  McGinty,  the  wife  of  said 
Michael  McGinty,  and  Nelly  McGinty,  wife  of  said  John 
McGinty,  parties  defendants ;  that  in  his  complaint  the  said 
John  K.  Conyers  alleged  that  said  Michael  McGinty  and  John 
McGinty  executed  their  notes,  copies  of  which  he  filed  with 
his  complaint,  to  James  Gavin,  giving  their  dates,  amounts, 
etc.,  as  above,  and  at  the  same  time  made  and  executed  to  the 
said  Gavin  a  mortgage,  conveying  the  real  estate  therein 
described  to  the  said  Gavin  to  secure  the  said  two  notes,  with 
another  note  of  the  same  amount,  due  July  1st,  1861,  a  copy 
of  which  mortgage  he  filed  with  his  complaint.  It  is  further 
alleged,  that  the  said  notes  and  said  mortgage  were  given  as  a 
part  of  the  consideration  of  the  real  estate  therein  described, 
which  was  recited  in  the  mortgage,  a  copy  of  which  waB  filed 
with  said  complaint.  Said  Conyers  also  alleged  in  his  com- 
plaint that  the  said  two  notes  were  duly  assigned  to  him  by 
indorsement,  and  prayed  judgment  on  said  notes  for  two  hun- 
dred and  fifty  dollars,  without  relief,  etc.,  and  a  foreclosure  of 
said  mortgage  and  sale  of  the  mortgaged  premises,  etc.    It  is 
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also  alleged;  that  said  Conyers  caused  a  summons  to  be  is:^ued 
upon  said  complaint,  which  was  duly  served,  on  the  21st  day 
of  February,  1860,  on  said  John  McGinty  and  Nelly  McGinty, 
his  wife,  personally,  and  returned  accordingly ;  and  afterward^ 
on  the  1st  day  of  March,  1860,  said  Conyers  caused  an  alias 
summons  to  be  issued  on  the  complaint  by  the  clerk  of  said 
court,  which  was  delivered  to  the  sheriff  on  the  same  day ;  that 
on  the  2d  day  of  March,  1860,  the  sheriff  duly  served  the  same 
on  the  said  Michael  McGinty  and  Ellen  McGinty,  person- 
ally, and  made  due  return  on  said  summons ;  that  afterward^ 
to  wit,  at  the  March  term  of  said  court,  on  the  14th  day  of 
March,  1860,  the  said  Michael  McGinty  and  Ellen  McGinty, 
and  John, McGinty  and  Nelly  McGinty,  his  wife,  having  been 
duly  and  legally  served  with  process  in  said  action,,  wholly 
made  default,  and  that  the  said  Jennings  Circuit  Court  had 
full  jurisdiction  of  their  persons  and  of  the  said  cause  'of  action ; 
that  on  the  same  day  the  said  Gavin  appeared  in  court  and 
became  a  party  to  said  action,  and  filed  an  answer  and  cross 
complaint,  setting  up  the  note  still  held  by  him,  secured  by 
said  mortgage,  and  also  praying  judgment  for  the  foreclosure 
of  said  mortgage.  Whereupon  the  cause  came  on  for  trial 
upon  said  complaint,  service  of  summons,  cross  complaint,  and 
default  aforesaid ;  and  it  appeared  to  the  satisfaction  of  said 
court  that  process  had  been  duly  served  on  said  defendants 
more  than  ten  days  before  the  first  day  of  that  term  of  the 
court ;  and  said  cause  being  submitted  to  the  court  for  trial, 
and  the  court  having  heard  all  the  facts  in  the  premises,  found 
and  considered  that  said  John  M<!Ginty  and  Michael  McGinty 
on  the  13th  day  of  December,  1858,  executed  the  mortgage 
exhibited  with  the  complaint,  on  the  real  estate  described,  to 
secure  the  payment  of  tRe  said  notes,  which  were  given  for  the 
purchase-money  of  said  real  estate ;  and  the  court  thereupon 
rendered  judgment  upon  said  finding  for  the  amount  due  on 
said  notes,  and  for  foreclosure  of  said  mortgage,  and  barring  the 
equity  of  redemption  of  said  defendants  in  said  real  estate ; 
that  said  Conyers  and  Gavin  afterward  caused  an  order  of  sale 
Vol.  XLIX.— 12 
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to  be  issued  by  the  clerk  of  said  courts  under  the  seal  of  said 
court^  to  the  sheriff  of  said  county ;  and  afterward  the  sheriff 
advertised  and  sold  fifty  acres  of  the  real  estate  to  Edward 
Murphy,  and  the  same  was  duly  conveyed  to  him  by  the  sher- 
iff; and  afterward  another  order  of  sale  was  issued,  and  thirty 
acres,  the  residue  of  the  land,  was  sold  thereon  to  James  Cor- 
rigan, and  a  sheriff's  deed  made  to  him  therefor ;  that  said 
Jatncs  Corrigan  died,  and  afterward  his  widow  died,  and  the 
other  defendants  became  the  owners  of  the  land  so  purchased 
by  him  by  descent,  alleging  a  partition  of  the  land  among 
them.  It  is  alleged  that  the  judgment  of  Conyers  and  Gavin 
against  Michael  McGinty  and  John  McGinty,  and  Ellen 
and  Nelly  McGinty,  their  wives,  remains  in  full  force  and 
unreversed ;  that  Ellen  McCaffrey  is  the  widow  of  said  Michael 
McGinty,  and  was  a  party  to  said  action  of  forefclosure,  and 
claims  the  one-third  of  the  real  estate  described  in  the  com- 
plaint as  the  widow  of  the  said  Michael  McGinty,  and  not 
otherwise ;  but  these  defendants  say  that  she  is  estopped  from 
80  claiming  the  same,  because  the  said  mortgage  and  judgment 
are  conclusive  upon  her,  that  the  said  mortgage  was  given  by 
her  said  husband,  Michael  McGinty,  to  said  James  Gavin,  to 
.secure  the  unpaid  purchase-money  for  said  real  estate ;  where- 
fore, etc. 

A  demurrer  by  the  plaintiff  to  this  paragraph  of  the  answer, 
on  the  groimd  that  it  did  not  state  facts  sufficient  to  c6nstitute 
a  bar  to  her  action,  was  overruled  by  the  court. 

The  plaintiff  then  replied  to  the  second  paragraph  of  the 
answer  as  follows :  That  the  mortgage  mentioned  in  the  sec- 
ond paragraph  of  the  answer  as  given  by  John  and  Michael 
McGinty  to  James  Gavin,  was  not  given  for  the  purchase- 
money  of  all  of  the  land  mentioned  in  the  said  mort- 
gage, but,  on  the  contrary,  was  only  given  for  the  thirty  acres 
owned  and  mortgaged  by  John  McGinty,  which  thirty  acres 
said  James  Gavin  sold  to  said  John  McGinty  at  the  time  and 
date  of  said  mortgage,  which  was  all  the  land  said  James  Gavin 
-ever  owned  of  the  land  described  in  said  mortgage ;  that  the 
recital  in  said  mortgage  that  it  was  given  for  the  purchase- 
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money  of  said  land  has  reference  only  to  the  purchase-money 
^f  the  thirty  acres,  and  no  more,  as  will  more  fully  appear 
from  Gavin's  deed,  a  copy  of  which  is  filed  herewith,  etc.,  said 
Michael  McGinty  only  signing  said  notes  and  giving  the  mort- 
age on  his  fifty  acres  of  land  as  security,  and  not  as  purchaser, 
neither  was  any  of  the  money  secured  by  the  mortgage  pur- 
chase-money for  said  fifty  acres  of  land ;  that  this  plaintiff 
never  signed  said  mortgage,  and  consequently  had  no  cause  of 
defence  or  rights  to  settle  in  said  foreclosure  suit ;  that  aft;er 
the  said  foreclosure  and  sale  of  said  premises,  the  said  Michael 
McGinty,  husband  of  this  plaintiff,  departed  this  life,  leaving 
the  plaintiff,  his  widow,  and  entitled  to  one-third  of  said  land, 
by  the  twenty-seventh  section  of  the  statute  of  descents ;  that 
the  defendants  are  not  inno<ient  purchasers,  etc. ;  wherefore, 
€tc. 

A  demurrer  was  filed  by  the  defendants  to  this  paragraph 
of  the  reply,  on  the  ground  that  the  same  did  not  state  facts 
fiufficient  to  avoid  their  answer.  The  demurrer  was  sustamed 
by  the  court  Thereupon  there  was  final  judgment  for  the 
defendants* 

The  errors  assigned  are : 

1.  Overruling  the  demurrer  to  the  second  paragraph  of  the 
answer. 

2.  Sustaining  the  demurrer  to  the  first  paragraph  of  the 
reply. 

As  to  the  first  alleged  error,  counsel  for  appellant  says,  that  to 
create  an  estoppel  by  record,  there  must  have  been  some  act  of  the 
party  sought  to  be  estopped  upon  which  to  base  the  record. 
The  answer,  it  is  urged,  does  not  contain  a  complete  record  of 
the  foreclosure  suit  referred  to  therein,  and  no  copy  of  the 
mortgage  is  set  out ;  but  the  defendants  proceed  upon  the  theory 
that  the  plaintiff  signed  the  mortgage,  or  that  the  mortgage 
was  given  for  the  purchase-money  of  the  land ;  and  it  is  insisted 
that  the  paragraph  of  the  answer  is  bad,  because  it  does  not 
eet  out  a  full  and  complete  record  of  the  foreclosure  suit  on 
which  the  defendants  rely.  In  our  opinion,  it  was  unnccecK 
4Bary  to  file  a  copy  of  the  record  in  the  foreclosure  suit  with. 
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the  paragraph  of  the  answer.  This  is  so  decided  in  Lytic  v* 
Jjytkf  37  Ind.  281^  and  that  case  has  been  followed  in  several 
other  cases. 

With  reference  to  the  position  assumed  by  counsel^  that,  to 
create  an  estoppel  by  record,  there  must  have  been  some  act 
of  the  party  sought  to  be  estopped  upon  which  to  base  the 
record,  we  think  it  may  be  said,  that  it  is  enough  if  a  fitct  be 
alleged' in  a  complaint  or  other  pleading,  and  found  to  be  trud 
upon  a  trial,  or  be  admitted  by  the  de&ult  of  the  party  to  the 
action,  who  should  controvert  it  if  not  true,  in  order  to  estop 
the  party  seeking  afterward  to  deny  such  fact. 

It  was  recited  in  the  mortgage,  that  the  debt  was  for  the 
purchase-money  of  the  land,  both  the  thirty  acres  and  the  fifty 
acres;  that  fact  was  alleged  in  {he  complaint  to  foreclose  the 
mortgage,  to  which  the  plaintiff  in  this  action  was  a  party. 
She  had  legal  notice  of  the  pendency  of  that  action  and  &iled 
to  appear  and  controvert  the  allegation. 

The  judgmentof  the  court,  so  fiir  as  it  concerns  her,  was  pred* 
icated  upon  the  fact  thus  alleged  by  the  plaintiff  in  that  action, 
and  admitted,  or  not  denied,  by  her.  Upon  this  admission  by 
her  default,  the  judgment  of  the  court  as  to  her  interest  in  the 
land  was  predicated,  and  upon  the  faith  of  the  judgment  the 
purchase  was  made  at  the  sheriff  ^s  sale,  and  the  land  is  now 
held. 

The  question  is  not  now  whether,  in  fttct,  the  mortgage  was 
for  the  purchase-money  of  the  land,  of  which  the  plaintiff  is 
now  claiming  the  one-third.  That  question  was  settled  by 
the  judgment  of  the  court  in  the  foreclosure  case,  to  which  the 
plaintiff  was  a  party.  She  might  then  have  controverted  that 
ftict,  had  she  been  inclined  to  do  so,  and  had  the  fact  been 
otherwise  than  as  alleged.  But  we  think  she  cannot  now,  in 
this  way,  controvert  that  fact.  Qmpard  v.  Hanna,  34  Ind. 
74 ;  Gavin  v.  Graydon,  41  Ind.  559 ;  3fay  v.  Fletcher,  40 
Ind.  575 ;  FiacMi  v.  FiscMi,  1  Blackf.  360.  Many  other  cases 
in  this  court  might  be  cited. 

The  first  paragraph  of  the  reply  is  in  contradiction  of  the 
xecord  in  the  foreclosure  suit.    It  alleges  that  the  mortgage 
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was  not  given  for  purchase-money  of  the  land  of  which  the 
plaintififis  claiming  a  part,  but  was  given  exclusively  for  the 
purchase-money  of  the  thirty  acres  conveyed  to,  and  mort- 
gaged by,  John  McGinty,  which,  it  is  alleged,  was  the  only 
land  conveyed  by  Gavin. 

Counsel  for  appellee  says  the  reply  admits  the  existence  of 
ihe  record  on  which  the  estoppel  is  based,  but  asserts,  in  sub- 
stance, that  the  record  does  not  speak  the  truth,  and  for  thia 
reason  is  bad. 

Counsel  for  the  appellant  insists,  that  there  should  have  been 
nn  issue  of  fact  formed,  whether  or  not  Michael  McGinty,  the 
Lusband  of  the  plaintiff,  was  or  was  not  a  purchaser  of  the 
land  in  question  from  Gavin,  and  whether  or  not  he  executed 
the  mortgage  for  purchase-money. 

We  think  the  demurrer  was  properly  sustained  to  the  reply, 
lor  the  reason  stated  by  counsel  for  the  appellee.  To  allow 
the  reply  to  stand,  would  be  to  allow  the  plaintiff  to  aver  the 
fict  to  be  directly  the  opposite  of  what  was  alleged,  and  found 
to  be  true,  in  the  foreclosure  suit.    This  she  cannot  do. 

There  was  no  error  in  sustaining  the  demurrer  to  the  fiisi 
jiaragraph  of  the  reply. 

The  judgment  is  affirmed,  with  costs. 


Beid  et  al.  v.  Houbton. 

Cowr.—Cert^kaU  qf  Clerk  to  2^xi»acrfpe.---The  oertificaie  of  Urn 
derk  to  a  transcript^  on  appeal  to  the  Supreme  Conrt^  which  only  certifief 
that  the  transcript  contains  a  trae  and  correct  copy  of  the  Jad^pnent  and 
decree,  is  insufficient 

From  the  Fayette  Circuit  Court. 

W.  Morrow,  K  Trusler,  and  J.  M.  WUaon,  for  appellants 
Jl  C  Molntoeh,  for  appellee. 
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BusKiRE,  C.  J. — ^The  appellee  has  moved  to  dismiss  thlEr 
appeal  for  want  of  a  sufficient  certificate  to  the  transcript,  tmA 
this  motion  is  insisted  upon  in  the  brief  of  counseL  The  oer* 
tificate  is  as  follows : 

"  Slate  of  Indiana,  Fayette  County,  ss : 

^'  I,  Gilbert  Trusler,  clerk  of  the  Fayette  Circuit  Court, 
within  and  for  said  county,  do  hereby  certify  the  above  and 
foregoing  to  be  a  true  and  correct  copy  of  the  judgment  and 
decree  of  said  court  in  the  above  entitled  cause,  as  the  same 
appears  of  record  on  file  in  my  office. 

*^  Witness  my  name  and  the  seal  of  said  court,  at  Conners^ 
ville,  this  12th  day  of  February,  1874. 

[Seal.]  "  Gilbert  Tbusleb,  Clerk." 

It  will  be  observed  that  the  clerk  only  attempts  to  certify 
that  the  transcript  contains  a  true  and  correct  copy  of  the 
judgment  and  decree.  Sections  558  and  559  of  the  code  have 
definitely  settled  what  shall  constitute  the  transcript  on  appeal 
to  this  court.  The  form  of  the  certificate  is  prescribed  by^ 
section  4  of  the  act  in  relation  to  clerks  of  the  circuit  court, 
2  G.  &  H.  12,  which  reads: 

"  In  all  cases  where  a  complete  record  is  dispensed  with,  the 
production  of  the  papers  and  entries  relating  thereto,  and  all 
transcripts  thereof,  certified  and  attested  with  the  seal  of  such 
court,  as  complete  copies  of  all  the  papers  and  entries  of  such 
cause,  shall  have  the  same  force  in  evidence  as  a  transcript  of 
a  complete  record  thereof." 

The  form  of  the  certificate  should  be,  omitting  the  formal 
parts,  that  the  above  and  foregoing  contains  complete  copies 
of  all  the  papers  and  entries  in  said  cause.  This  is  simple, 
easy  to  be  remembered,  and  conforms  to  the  language  of  the 
statute.  The  rulings  in  Smith  v.  Jeffries,  25  Ind.  376,  TuU  v. 
David,  27  Ind.  377,  Weston  v.  Lumlaj,  33  Ind.  486,  and  Wts&- 
man  v.  Lynn,  39  Ind.  250,  were  not  made  in  reference  to 
transcripts  on  appeal  to  this  court. 

We  look  to  the  certificate  of  the  clerk  to  ascertain  what  is 
properly  in  the  transcript,  and  when  attested  with  the  seal  of 
the  court,  it  is  treated  by  us  as  valid  and  authentic.    HhUon  v^ 
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Brawny  1  Blackf.  429;  Vanlim  v.  The  State,  10  Ind.  384; 
WaU  V.  Alvord,  27  Ind.  495  ;  Savford  v.  Sinton,  34  Ind.  539  ; 
Brunt  V.  The  State,  36  Ind.  330 ;  Kemp  v.  Willsan,  39  Ind.  456. 

The  above  form  of  certificate  is  proper,  when  the  transcript 
is  a  complete  copy  of  all  the  papers  and  entries  in  the  cause, 
but  will  not  answer  when  only  a  part  of  the  record  is  brought 
up.  It  is  provided  by  section  558  of  the  code,  2  G.  &  H. 
273,  that,  "  upon  the  request  of  the  appellant,  or  upon  being 
served  with  notice  as  aforesaid,  and  in  either  case  upon  tho 
payment  of  the  proper  fee,  the  clerk  shall  forthwith  make  out 
and  deliver  to  the  party,  at  his  request,  or  transmit  to  the'clerk 
of  the  Supreme  Court  a  transcript  of  the  record  in  tlie  cause^ 
or  so  much  thereof  as  the  appellant  in  writing  directs,  certi- 
fied and  sealed,  to  which  shall  be  appended  the  written  direc- 
tions of  the  appellant  above  contemplated,  if  any/^ 

If  no  special  directions  are  given  in  writing  by  appellant, 
then  the  clerk  should  make  out  a  complete  record  in  the  cause. 
If  special  directions  are,  given  in  writing,  then  the  clerk  should 
make  out  such  portions  of  the  record  as  he  may  be  directed  to 
do,  to  which  he  should  attach  the  written  directions.  In  such 
case,  the  clerk  in  his  certificate  should  specify  what  parts  of 
the  record  he  has  copied. 

Section  347  of  the  code,  2  G.  <&  H.  210,  provides  for  taking 
a  reserved  question  to  the  Supreme  Court,  and  in  such  case 
the  certificate  must  be  specific  and  limited,  according  to  tho 
£u:ts. 

The  code  provides  for  a  transcript  of  the  record.  Conse- 
quently, the  clerk  is  not  authorized  to  send  to  the  Supreme 
Court  on  original  paper.  Goodwins  v.  Crane,  41  Ind.  335.  But 
the  act  of  March  7th,  1873  (Acts  1873,  p.  194),  provides  for 
the  appointment,  in  certain  cases,  of  an  ofiScial  reporter  to  take 
down  the  evidence  in  a  cause ;  and  such  act  further  provides 
that  the  long-hand  manuscript  of  the  evidence  shall  be  filed 
with  the  clerk ;  that  in  case  of  appeal  to  the  Supreme  or  supe- 
rior court  in  general  term,  it  shall  be  the  duty  of  the  clerk^ 
when  so  required,  to  certify  such  original  manuscript  of  evi- 
dence, when  the  same  shall  have  been  incorporated  in  a  bill  of 
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exceptions^  instead  of  a  transcript  thereof.  In  such  case,  the 
certificate  of  the  clerk  should  show  that  the  long-hand  mana* 
script  embodied  in  a  bill  of  exceptions  was  filed  in  his  ofiSce, 
giving  the  date  of  such  filing,  and  that  the  one  certified  was 
tiie  identical  one  filed. 

The  certificate  attached  to  the  transcript  in  the  present  case 
is  whoUj  defective. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant 


The  Muncie  and  New^  Bublikgton  Tubnpiee  Co.  9. 

Keesling  etai<. 

TuBKPiKE. — FaUure  to  LiM  Landa, — InjuneUo7^--^An  injunction  will  lie  to 
prevent  the  collection  of  an  aaseaBme'nt  against  the  land  of  the  plaintiff 
to  aid  in  the  construction  of  a  turnpike,  under  tiie  act  of  1867,  if  the 
assessors  have  failed  to  list  any  lands  within  the  limits  prescribed  bj  the 
statute,  although  the  lands  not  listed  will  not  J>e  benefited  and  npthlii|^ 
can  be  assessed  against  them. 

From  the  Delaware  Circnit  Court. 

W.  March  and  W,  Brotherion,  for  appellant. 
J.  8.  BiLcklea  and  J.  W.  Ryan,  for  appellees. 

Downey,  J. — Action  by  the  appellees  against  the  appellant^ 
to  enjoin  the  collection  of  certain  assessments  against  the  lands 
of  the  plaintifis,  for  the  construction  of  the  road  of  the  defend- 
ant, under  the  act  of  1867  on  that  subject.  Several  objections 
to  the  regularity  of  the  assessments  are  stated  in  the  complaint, 
and  among  them,  that  the  assessors  did  not  list  all  the  lands 
within  the  prescribed  limits,  but  omitted  '^  all  the  out-lots  and 
blocks,  squares,  lots,  and  other  subdivisions  embraced  within 
the  corporate  limits  of  the  city  of  Muncie.^' 

A  demurrer  to  the  complaint  was  filed  by  the  company  and 
overruled  by  the  court,  and  this  is  the   first  alleged  error. 
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There  was  no  error  in  this.  Turner  v.  The  Thomlovm,  etc.,  Co., 
33  Ind.  317;  The  New  Haven,  etc.,  Co.  v.  Bird,  33  Ind.  325. 
Other  cases  have  followed  these.  * 

Six  paragraphs  of  answer  were  filed.  To  the  third,  fourth, 
fifth,  and  sixth  paragraphs  the  plaintifis  demurred,  and  their 
demurrers  were  sustained.  So  far  as  these  paragraphs  set  up 
matters  in  estoppel,  they  cannot  be  sustained  under  former 
rulings  of  this  court.  We  refer  to  Hopkins  v.  The  Greensburg, 
etc.,  Co.,  40  Ind.  44 ;  The  Greensburgh,  etc.,  Co.  v.  Sidener,  40 
Ind.  424;  Williams  v.  The  Greensburgh,  etc.,  Co.,  42  Ind. 
171 ;  Manford  v.  The  Pleasant  Grove,  etc.,  Co.,  42  Ind.  293  ; 
Pavy  V.  The  Greensburgh,  etc.,  Co.,  42  Ind.  400 ;  Hendricks 
V.  The  Indianapolis,  etc.,  Co.,  42  Ind.  562. 

So  far  as  the  answers  rely  on  the  fact  that  the  omitted 
lands  were  not  benefited,  they  are  bad,  for  the  reason  stated 
in  Turner  v.  The  Thomtovm,  etc.,  Co.,  supra,  and  The  New 
Haven,  etc.,  Co.  v.  Bird,  supra.  The  lands  within  the  pre- 
scribed bounds  must  be  listed,  whether  anything  is  assessed 
against  them  or  not. 

As  to  the  fifth  paragraph  of  the  answer,  it  seems  to  have 
been  pleaded  to  bar  a  recovery  of  the  two-thirds  of  the  assess- 
ments  which  had  already  been  paid.  As  no  judgment  was 
asked  or  obtained  for  such  recovery,  it  seems  unnecessary  to 
decide  anything  with  reference  to  that  paragraph. 

A  question  is  made  as  to  the  taxation  of  costs,  but  no  action 
was  asked  or  had  on  that  subject  in  the  circuit  court  We 
cannot  decide  it  until  it  has  been  acted  on  in  the  circuit  courL 

The  judgment  is  affirmed,  with  costs. 
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|i33  806'  Landringham  v.  The  State, 
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49  1861  CbiuikaIi  Law. — OoneiiiiUiomI  Law. — IndietmeTit. — ^In  the  act  (2  G.  A  H. 
l^LJ^I  455)  defining  what  shall  constitute  combining  for  the  purpose  of  commit- 

ting a  felony,  and  fixing  penalties  therefor,  the  proviso  that  it  shall  not 
bo  necessary  in  the  indictment  to  charge  the  particular  felonj  which  il 
was  the  pui^oee  or  object  of  the  persons  combining  to  commit  is  unooo- 
Btitutional,  against  natural  law,  and  void. 

fiiJCE. — Conspirojcy. — Robbery. — Pleading. — The  averments  of  an  indictment 
for  combining  to  commit  a  robbery  should  be  as  specific  and  full  in  describ- 
ing the  robbery  as  in  an  indictment  for  that  felony ;  and  to  chaigo  a 
combining  for  the  purpose  of  taking  from  the  person  forcibly  and  felo- 
niously is  not  sufficient,  but  it  is  necessary,  also,  to  allege  that  it  was  to  be 
done  "  by  violence"  or  "  putting  in  fear." 

8ahe. — Overt  Act. — It  is  well  settled  that,  to  constitute  the  ofience  of  ooik 
spiracy,  it  is  not  necessary  that  any  act  shoukl  be  done  in  pursuaooe  of 
the  conspiracy. 

From  the  Marion  Criminal  Circuit  Court 

# 

8.  A,  Huffy  J.  W.  Nicholj  and  jP.  J.  Mauler^  for  appellant 
C  A.  Buskirk,  Attorney  General,  and  J.  M.  Oropsey,  Pros- 
ecuting Attorney,  for  the  State. 

BusEiBK,  C.  J. — ^The  appellant  was  indicted  and  convicted 
under  the  following  statute : 

'^  Sec.  1.  Bo  it  enacted  by  the  General  Assembly  of  the  State 
of  Indiana,  that  any  person  or  persons  who  shall  unite  or  com- 
bine with  any  other  person  or  persons  for  the  purpose  of  com- 
mitting a  felony,  or  any  person  or  persons  who  shall  knowingly 
unite  with  any  other  person  or  persons,  or  body,  or  association 
•  or  combination  of  persons,  whose  object  is  the  commission  of 
a  felony  or  felonies,  shall  be  guilty  of  a  felony  and  upon  con* 
viction  shall  be  fined  in  any  sum  not  exceeding  five  thousand 
dollars,  and  be  imprisoned  in  the  state  prison  not  less  than 
two,  nor  more  than  twenty-one  years :  Provided,  that  in  any 
indictment  under  this  section,  it  shall  not  be  necessary  to 
charge  the  particular  felony  which  it  was  the  purpose  of  buch 
person  or  persons,  or  the  object  of  each  [such]  person  or  per- 
sons, or  body,  association  or  combination  of  persons  to  commit.'^ 

The  indictment  was  as  follows : 
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"  Tho  grand  jurors  for  the  county  of  Marion^  and  State  of 
Indiana,  upon  their  oath  present  that  James  Landringham,  oa 
the  12th  day  of  November,  A.  D.  1874,  at  and  in  the  county 
of  Marion,  and  State  aforesaid,  did  unlawfully  and  feloniously 
unite,  combine,  and  conspire  with  Thomas  King,  for  the  pur- 
pose of  making  an  assault  upon  one  Thomas  J.  Barlow,  and 
for  tho  purpose  and  with  the  intent  then  and  there  of  feloniously 
and  forcibly  taking  from  the  person  of  the  said  Barlow  ten 
United  States  treasury  notes,  of  the  denomination  of  ten  dol-> 
lars  each  and  of  the  value  of  ten  dollars  each,  ten  national 
bank  notes,  of  the  denomination  of  ten  dollars  each  and  of 
the  value  of  ten  dollars  each,  twenty  United  States  treasury 
notes,  of  the  denomination  of  five  dollars  each  and  of  the 
value  of  five  dollars  each,  and  twenty  national  bank  notes,  of 
the  denomination  of  five  dollars  each  and  of  the  value  of  five 
dollars  each,  all  of  said  notes  being  the  personal  goods  of  said 
Barlow,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  State 
of  Indiana/' 

Motions  were  made  and  overruled  to  quash  the  indictment 
and  in  arrest  of  judgment,  and  these  rulings  are  assigned  for 
error,  and  present  for  our  decision  the  question,  whether  the 
indictment  is  sufficient.  If  the  above  quoted  act  is  valid  in 
all  of  its  parts,  then  it  was  not  necessary  to  charge  or  even  to 
name  the  felony  intended  to  be  committed ;  for  it  is  expressly 
declared  in  the  proviso  that  it  shall  not  be  necessary  to  charge 
the  particular  felony  which  it  was  the  purpose  of  such  person 
or  persons,  or  the  object  of  such  person  or  persons,  or  body, 
association,  or  combination  of  persons  to  commit.  We  are 
very  clearly  of  the  opinion  that  the  proviso  is  in  conflict  with 
the  constitution,  and  against  natural  right,  and  hence  is  abso- 
lutely void.  If  the  indictment  need  not  charge  the  particular 
felony  intended  to  be  committed,  the  accused  would  have  no 
means  of  knowing,  before  the  trial  commenced,  what  offence  he 
was  charged  with,  and  consequently  would  have  no  opportu- 
nity of  preparing  for  his  defence.  The  question  was  so  fully 
eoDBidered  by  this  court  in  the  case  of  McLaughlin  v.  Tha 
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State,  45  Ind.  338^  that  we  do  not  deem  it  necessary  to  re-argue 
or  re-state  it. 

The  proviso  being  void,  it  was  necessary  for  the  indict- 
ment to  charge  the  particular  felony  which  the  appellant  had 
conspired;  united^  or  combined  to  commit ;  and  this  leads  us  to 
inquire  whether  the  indictment  does  properly  charge  any  par- 
ticular felony.  It  obviously  would  not  be  sufficient  to  name 
the  particular  felony  intended^  but  the  indictment  should  con- 
tain averments  sufficient  to  show  what  particular  felony  the 
accused  had  united  and  combined  to  commit.  The  averments 
should  be  as  specific  and  full  as  in  an  indictment  charging  the 
commission  of  such  felony.  It  was  evidently  the  purpose  of 
the  draughtsman  to  charge  the  appellant  with  uniting  and  com- 
bining with  Thomas  King  to  commit  a  robbery,  but  we  think 
such  offence  is  not  sufficiently  charged.  The  statute  thus 
defines  the  crime  of  robbery :  "  Every  person  who  shall,  forcibly 
and  feloniously,  take  from  the  person  of  another  any  article  of 
value  by  violence,  or  putting  in  fear,  shall  be  deemed  guilty 
of  robbery."  2  G.  &  H.  442,  sec.  18.  The  indictment  should 
have  used  the  words  "by  violence"  or  "putting  in  fear/' 
BiclmeU  Crim.  Prac.  319 ;  2  Arch.  Crim.  Pr.&  PI.  417,  418  ; 
Seyrtumry.  The  Stale,  15  Ind.  288. 

It  is  contended  by  counsel  for  appellee  that  the  use  of  the 
word  "  forcibly"  dispenses  with  the  use  of  the  words  "  by  vio- 
lence" or  "putting  in  fear."  The  statute  and  approved  forms 
use  both  words  "  forcibly  "  and  "  by  violence." 

The  court  instructed  the  jury  that  it  was  unnecessary  for  the 
indictment  to  charge  any  particular  felony  which  the  appellant 
had  united  and  combined  to  commit.  The  jury  must  have 
understood  from  such  charge  that  it  was  not  necessary  for  the 
State  to  prove  any  particular  felony. 

The  appellant  asked  the  court  to  charge  the  jury  that  there 
could  be  no  conviction,  unless  it  was  proved  that  he  had  com- 
mitted some  overt  act  to  carry  out  the  purpose  contemplated 
by  the  conspiracy.  It  is  well  settled,  that  it  is  not  necessary, 
to  constitute  the  offence  of  conspiracy,  that  any  act  should  be 
done  in  pursuance  of  the  conspiracy.     See  4  Chitty's  Black-* 
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stone^  top  page  98«  dde  p.  136^  and  note  31^  and  authorities 
there  cited. 

The  judgment  is  reversed^  with  costs ;  and  the  cause  is 
remanded  for  further  proceedings  in  accordance  with  this  opin- 
ion ;  and  the  clerk  will  give  immediately  the  necessaty  notice 
for  the  return  of  the  prisoner. 


HXTHPHBEYS  V.  KlICK  KT  AIj. 

Kew  Trtati. — NMy-Diaeovered  Emdenoc, — An  application  for  a  now  trial 
on  the  ground  of  evidence  discoveicd  dnce  the  term  at  which  the  action 
was  tried  will  not  he  granted,  where  the  newlv-discovered  evidence  ia  of 
the  same  kind  given  on  the  trial,  and  merely  cumolative ;  or  where  such 
evidence  is  of  facts  not  recollected  hy  the  party  when  testifying  on  the  trial ; 
or  where  such  evidence  could  not  change  the  result ;  hut  it  should  he  granted 
where  the  newly-discovered  evidence,  although  corrohorative  of  evidence 
given  on  the  trial,  consists  of  admissions  of  the  adverse  party. 

8ahe. — Demurrer, — Bill  of  Exceptions. — In  an  application  for  a  new  trial  on 
the  ground  of  evidence  discovered  after  the  term  at  which  the  trial  was 
had,  a  demurrer  to  the  complaint  admits  the  original  evidence  and  thq^t 
newly-discovered  to  he  as  stated  in  the  complaint,  and  no  hill  of  exceptions 
is  necessary  to  show  what  the  evidence  on  the  trial  was. 

From  the  Kosciusko  Circuit  Court. 

C  ClemenSj  for  appellant. 

TF.  S.  Marshall  Q,nd  J.  H.  Garperder^  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellant  against  the  appel- 
lees, for  a  new  trial.  Demurrer  to  the  complaint  for  want  of 
sufficient  facts  sustained,  and  judgment  for  the  defendants. 
The  assignment  of  errors  brings  in  review  the  correctness  of 
the  ruling  on  the  demurrer. 

Tbe  case  in  which  a  new  trial  was  asked  was  this :  Klick 
placed  a  note  in  the  hands  of  the  appellant  herein  for  colleo* 
tion^  and  took  from  him  a  receipt  therefor,  as  follows : 


4»    189, 
157    466 
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"PiERCETON,  Indiana,  May  4th,  1867. 

''  Received  of  Philip  Klick  one  note  on  John  Quine  for  col- 
lection— two  hundred  and  ninety-two  dollars — ^with  twenty- 
two  dollars  and  forty  cents  credit. 

(Signed.)  '^  C.  C.  Humphreys,  Attorney." 

Afterward,  Klick  sued  Humphreys  in  the  court  of  common 
pleas  of  said  county  for  negligence  in  failing  to  use  proper 
diligence  in  the  collection  of  the  note,  when  it  could  have  been 
collected  ;  whereby  the  plaintiff  was  damaged. 

Issues  were  made  up,  and  the  cause  was  tried  by  the  courts 
resulting  in  a  finding  and  judgment  for  the  plaintiff  in  that 
action  for  the  sum  of  one  hundred  and  seventy-seven  dollars 
and  costs.  This  action  was  brought  to  obtain  a  new  trial  in 
that,  on  the  ground  of  evidence  discovered  .by  the  plaintiff  in 
this  cause  since  the  term  at  which  that  was  tried. 

It  appears  by  the  complaint  herein,  that  on  the  trial  of  the 
original  action  evidence  was  given  that  Humphreys  received 
the  note  for  collection,  as  specified  in  the  receipt ;  that  Quine 
had  property  out  of  which  the  debt  could  have  been  made, 
but  that  Humphreys  made  no  effort  to  collect  the  same,  but 
suffered  Quine  to  move  away  without  collecting  the  claim.  It 
was  testified  to  also  by  Klick,  that  the  sum  of  one  hundred 
and  seventy-seven  dollars  remained  unpaid  on  the  note.  On 
that  trial,  Humphreys  also  testified  as  a  witness,  stating, 
amongst  other  things,  that  Quine  was  in  failing  circumstances,  ' 
and  was  a  greater  portion  of  his  time  in  Toledo,  Ohio,  and 
that  when  Klick  gave  him  the  note  he  told  him  not  to  sue  on 
it,  but  to  see  Quine,  when  he  came  out  from  Ohio,  and  ask  him 
for  it  (the  money),  G2,ying  that  he  did  not  want  to  make  any 
costs  upon  it  against  Quine.  Klick,  however,  testified  that 
he  did  not  give  Humphreys  any  instructions  about  the  collec- 
tion of  the  note ;  that  he  took  the  receipt  from  him,  and  did 
not  give  him  any  instructions  not  to  collect  the  note. 

Humphreys  offered  other  evidence  tending  to  show  that 
Quine  was  insolvent,  and  that  the  money  could  not  have  been 
collected  from  him. 

A  portion  of  the  evidence  alleged  to  have  been  newIy-diB* 
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<x>vered  was  the  same  in  kind  with  that  given  on  the  trial  of 
the  former  action  to  establish  the  insolvency  of  Quine^  and  waa 
merely  cumulative.  This  part  of  the  case  need  not^  therefore^ 
be  further  considered,  as  where  the  newly-discovered  evidence 
is  merely  cumulative,  a  new  trial  will  not  be  granted  on  account 
of  such  newly-discovered  evidence.  This  point  has  been  so 
often  decided  that  reference  to  authority  can  hardly  be  deemed 
necessary. 

It  is  alleged  in  the  complaint,  in  substance  and  as  one  of 
the  grounds  upon  which  a  new  trial  is  asked,  that  at  the  time 
of  the  former  trial  Klick  had  the  note  in  his  possession,  but 
the  plaintiff  herein  then  had  no  recollection  of  the  manner  in 
which  he,  Klick,  became  repossessed  thereof.  But  he  since 
recollects,  and  now  avers,  that  he  returned  the  note  to  Klick, 
as  he  had  no 'hopes  of  being  able  to  collect  it,  and  that  Klick 
agreed  to  destroy  or  cancel  the  receipt ;  that  he  did  not  tes- 
tify to  this  fact  on  the  trial,  for  the  reason  that  he  then  had  no 
recollection  of  it.  This  can  hardly  be  regarded  as  a  good 
ground  for  a  new  trial. 

In  the  case  of  JBond  v.  Cutler,  7  Mass.  205,  207,  the  court 
flaid :  "  A  want  of  recollection  of  a  fact,  which  by  due  atten* 
lion  might  have  been  remembered,  cannot  be  a  reasonable 
ground  for  granting  a  new  trial.  For  a  want  of  recollection 
may  always  bs  pretended,  and  may  be  hard  to  be  disproved.'* 

Another  point  in  relation  to  which  evidence  is  alleged  to 
have  been  newly-discovered  is  this,  that  Klick  collected  one 
hundred  dollars  on  the  note  from  Quine,  without  the  knowl- 
edge of  the  plaintiff  in  this  action.  Wc  think,  however,  that 
the  plaintiff  herein  must  have  had  credit  for  this  hundred  dol- 
lars in  the  original  action.  The  note  was  for  two  hundred 
and  ninety-two  dollars,  with  a  credit  upon  it  of  twenty-two 
dollars,  rejecting  cents,  thus  leaving  on  the  note  two  hundred 
and  seventy  dollars,  saying  nothing  of  interest.  Deducting 
the  one  hundred  dollars  from  the  note,  and  adding  seven  dol- 
lars for  interest,  and  we  have  the  sum  found  by  the  court.  We 
do  not  know  that  this  was  the  process  by  which  the  court 
arrived  at  the  amount,  but  the  inference  from  the  amounfc 
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found  is^  that  Humphreys  had  credit  for  the  hundred  dollars 
alleged  to  have  been  collected  by  Klick.  Klick,  it  will  be 
lemembered,  testified  that  there  was  one  hundred  and  seventy- 
seven  dollars  due  on  the  note. 

What  we  have  said  disposes  of  all  the  grounds^  we  believe, 
on  which  a  new  trial  was  sought  except  one,  which  remains 
to  be  considered. 

The  plaintiff  avers^  in  substance^  that,  although  he  made 
diligent  search  and  inquiry  for  all  evidence  that  might  be  of 
any  benefit  to  him  on  the  original  trial,  he  did  not  discover 
what  he  can  prove  by  Quine,  the  maker  of  the  note,  nor  did 
Quine  communicate  to  him  the  facts  until  after  the  term  at 
which  the  cause  was  tried ;  that  he  can  prove  by  Quine  "  that 
said  Klick  oflen  told  the  said  Quine  that  the  plaintiff  was  not 
to  sue  on  the  said  note,  and  that  the  same  was  left  with  this 
plaintiff  for  the  convenience  of  Quine/'  Quine's  affidavit  was 
produced,  in  which  he  states,  amongst  other  things,  as  follows: 
"  While  I  was  still  residing  in  the  town  of  Pierceton,  in  the 
State  of  Indiana,  Mr.  Klick  inform^  me  that  he  had  left  the  said 
note  or  due-bill  with  Mr.  Humphreys,  but  had  not  authorized 
him  to  sue  on  the  same,  and  did  not  intend  to  sue  upon  it  him- 
self, but  had  left  it  with  Mr.  Humphreys  for  my  convenience 
merely,  and  that  said  Klick  frequently  called  upon  me  during 
the  years  1867  and  1868,  and  while  I  was  still  residing  in 
said  town  of  Pierceton,  in  the  State  of  Indiana,  and  demanded 
payment  of  the  note." 

This  evidence  is  strongly  corroborative  of  that  of  Hum- 
phreys on  the  trial  of  the  original  cause,  in  which  he  states, 
that  when  Klick  gave  him  the  note  he  told  him  not  to  sue 
upon  it,  but  to  sec  Quine  and  ask  him  for  the  money,  saying 
that  he  did  not  want  to  make  any  costs  upon  it  against  Quine. 
It  is  very  clear  that  if  Humphreys  was  instructed  by  Klick 
not  to  sue,  he  should  not  be  held  liable  for  not  suing.  Nor 
can  we  say  that  if  the  newly-discovered  evidence  had  beea 
given,  it  would  not  probably  have  changed  the  result.  Dili- 
gence is  sufficiently  shown.  The  evidence,  although  directed 
to  the  same  point  as  that  of  Humphreys  on  the  former  trial,  in 
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respect  to  the  point  that  he  was  not  to  sue  on  the  note^  is  alto- 
gether different  in  kind.  It  is,  therefore,  not  cumulative  merely. 
Sumphrieav.  The  AdminiatratorSf  etc.,  12  Ind.  609. 

The  admissions  of  a  party  of  a  given  &ct  are  not  cumula- 
tive of  other  evidence  tending  to  prove  the  same  fact.  See  3 
Graham  &  W.  New  Trials,  1048,  et  seq.;  Skmker  v.  Wiest^  42 
Ind.  169. 

It  is  objected  by  the  appellees,  that  the  evidence  on  the 
original  trial  is  not  set  out  in  any  bill  of  exceptions,  and  that 
the  complaint  herein  does  not  set  it  all  out.  But  it  is  unneces- 
sary, for  the  purposes  of  this  case,  that  it  should  have  been  set 
out  in  a  bill  of  exceptions ;  and,  on  demurrer,  we  must  take 
the  original  evidence  to  have  been  such  as  is  alleged  in  the 
complaint  herein. 

The  demurrer  admits  the  original  evidence  and  that  newly- 
discovered  to  be  as  stated.    Sanders  v.  Xoy,  45  Ind.  229. 

According  to  the  averments  of  the  complaint,  there  was  one 
item  of  the  newly-discovered  evidence,  that  in  relation  to  the 
admissions  of  Klick  that  Humphreys  was  not  to  sue  on  the 
note,  that  entitled  the  plaintiff  herein  to  a  new  trial. 

The  court  below,  therefore,  erred  in  sustaining  the  demur- 
rer to  the  complaint. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 


Skillen  v.  The  "Water-Works  Co.  of  Indianapolis. 

IiA2n>iX)RD  AND  TjWANT. — Covenant  to  Bepair. — Leoaeqf  Waler-Poufer.— In 
a  lease  of  water-power,  as  in  other  leases,  no  covenant  by  the  lessor  to 
lepair  will  be  implied,  where  none  is  expressed. 

Vol.  XLIX.— 13 
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From  the  Marion  Superior  Court. 

N.  B.  Taylor,  F.  Rand,  and  E.  Taylor,  for  appellant. 
A.  G.  Porter,  B.  Harrison,  G.  G.  Hinea,  W.  H.  H.  MUer, 
O.  Baker,  0.  B.  Hord,  and  A.  W.  Hendrich,  for  appellee. 

BusKiBK^  C.  J. — ^This  was  an  action  by  appellant  against 
appellee^  based  upon  a  contract  made  with  Henry  R.  Selden 
and  others^  trustees  of  the  Indiana  Central  Canal  Company^ 
on  the  20th  of  March,  1860,  to  recover  damages  for  an  alleged 
breach  of  said  contract. 

It  granted,  demised,  and  leased  to  the  appellant,  for  the  term 
of  twenty  years  from,  the  Ist  day  of  August,  1861,  upon  the 
conditions  contained  therein,  "  sufficient  water  from  the  Indi- 
ana Central  Canal,  in  the  city  of  Indianapolis,  to  furnish 
motive  power  for  two  run  of  millstones,  grinding  at  the  rate 
of  ten  bushels  per  hour  each  of  good,  dry  white  wheat,"  etc. 

The  appellant  therein,  "  for  and  in  consideration  of  the  right 
to  the  use  of  said  water,  and  of  the  premises  hereby  demised,'^ 
covenanted  and  agreed  to  pay  said  Selden  and  others  the  yearly 
rent  of  eight  hundred  dollars,  to  be  paid  in  quarterly  pay- 
ments, on  the  first  days  of  February,  May,  August,  and 
November ;  and  it  was  provided,  that  said  appellant  "  shall 
not  be  deprived  of  the  use  of  water  by  any  act  of 
the  parties  of  the  first  part  or  their  agents,  or  by  the  inade- 
quacy of  the  supply  of  water,  for  more  than  one  month  in  the 
aggregate  in  any  one  year.  And  if  for  the  purpose  of  repair- 
ing the  canal,  preventing  breaches,  removing  bars  or  other 
obstructions,  or  making  any  improvements  to  the  canal  or  the 
works  connected  therewith,  or  in  consequence  of  the  breaches 
or  the  inadequacy  of  the  supply  of  water,  the  ^arty  of  the 
second  part  shall  be  either  partially  or  wholly  deprived  of  the 
use  of  any  portion  of  the  water-power  hereby  leased,  so  as  to 
prevent  the  operation  of  any  of  the  hydraulic  works  usually 
propelled  by  the  water-power  hereby  leased,  whether  for  such 
month  or  more,  such  deduction  shall  be  made  from  the  rent, 
accruing  on  such  portion  of  the  water-power  as  the  said  party 
is  so  prevented  from  using^  as  will  bear  the  same  proportion  to 
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-the  yearly  rent  thereof,  as  the  time  daring  which  the  said  party 
lias  been  deprived  of  its  use  bears  to  the  eleven  months/' 

It  also  provides : 

''  It  is  expressly  understood  and  agreed  by  and  between  the 
parties,  that  for  the  purpose  of  preventing  or  repairing  breaches, 
removing  obstructions  in  the  prism  of  the  canal,  or  for  the 
purpose  of  making  any  improvements  in  the  canal,  the  parties 
of  the  first  part,  their  superintendent,  or  any  other  authorised 
agent  may  cause  the  water  to  be  drawn  out  of  the  canal,  and  to 
xemain  out  so  long  as  may  be  necessary  to  make  such  repairs 
or  improvements,  and  to  remove  such  obstructions,  subject  to  a 
proportionate  reduction  of  rent,  as  above  mentioned.^' 

It  is  also  provided : 

^'  It  is  further  understood  and  agreed  that  the  delays  occa- 
-sioned  either  by  high  water  or  freezing  will  be  at  the  risk  of 
the  papty  of  the  second  part,  and  no  diminution  of  rent  shall 
take  place  on  account  of  such  delay." 

The  complaint  avers  that  the  water  was  to  be  used  on  the 
Teal  estate  of  the  appellant. 

It  also  avers  that  on  the  1st  day  of  May,  1 870,  the  appellee 
acquired  said  canal  by  purchase  and  conveyance. 

The  appellant  then  alleges  the  following  breaches  of  his 
contract : 

That  on  the  23d  day  of  May,  1870,  the  aqueduct  of  the 
canal  across  Fall  creek  broke  and  let  the  water  out  of  the 
canal,  and  the  appellant  was  by  that  means  deprived  of  water ; 
that  it  was  the  duty  of  the  appellee  to  repair  the  aqueduct 
within  a  reasonable  time;  that  it  could  have  been  rebuilt 
within  thirty  days,  but  that  the  appellee  purposely  and  wil- 
fully failed  and  neglected  to  commence  the  rebuilding  for  the 
period  of  two  months  after  the  break,  and  did  not  rebuild  the 
aqueduct  and  let  the  water  into  the  canal  until  about  the  24th 
day  of  November,  1870;  that  this  delay  was  to  enable  the 
appellee  to  deposit  wooden  pipes  along  and  in  the  bottom  of 
the  arm  of  the  canal  leading  from  the  main  channel  thereof^ 
along,  by,  and  near  the  mill  of  appellant,  to  White  river,  to 
supply  the  water-works  and  buildings  o^  appellee,  situated  near 
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White  river^  all  which  works  and  buildings  were  constructed 
by  appellee  after  the  execution  and  commencement  of  said 
lease,  and  after  the  assignment  of  said  canal  to  the  appellee  ; 
that  from  the  23d  day  of  May,  1870^  to  the  24th  day  of  Novem- 
ber, 1870,  appellant  was,  by  said  failure  and  neglect  of  the 
appellee,  deprived  of  the  use  of  water  from  said  canal,  upon 
which  his  mill  was  dependent ;  and  that  upon  the  24th  day 
of  November,  1870,  when  water  was  let  into  said  canal,  through 
the  further  gross  and  wilful  negligence  and  want  of  care  of 
the  appellee,  the  banks  of  said  canal,  between  said  aqueduct 
and  the  feeder  dam  at  Broad  Ripple,  on  said- White  river,  broke 
and  gave  away,  and  the  water  again  ran  out  of  the  canal  and 
continued  to  be  out  of  the  same  until  the  25th  day  of  Jan- 
uary, 1871,  and  during  this  time  the  appellant's  mill  waa 
deprived  of  the  use  of  water ;  that  in  laying  the  pipes  in  the 
bed  of  the  canal,  and  in  constructing  the  gates  and  apparatus 
to  flow  water  to  and  for  the  use  of  said  water-works  and 
buildings  therewith  connected,  the  appellee  did  so  wilfully  and 
purposely  lay  and  construct  the  same  that  a  large  portion,  to 
wit,  one-half  the  water  from  said  canal,  was  taken  away  and 
used  for  the  purpose  of  said  works  and  buildings,  and  the 
appellant  had  been  and  was  deprived  of  the  use  of  the  quan- 
tity of  water  agreed  to  be  furnished  by  said  agreement  for  his 
mill  j  that,  through  said  wilful  and  purposed  action  of  the 
appellee,  the  appellant  had  not,  from  the  25th  day  of  Jan- 
uary, 1^71,  to  the  date  of  the  commencement  of  this  action, 
on  the  6th  day  of  August,  1872,  one-half  the  amount  of  water 
I  he  was  entitled  to  under  said  agreement. 

Damages  in  the  sumof  ten  thousand  dollars  were  demanded. 

The  court,  in  special  term,  sustained  a  demurrer  to  the  com- 
plaint, and  in  general  term  this  judgment  was  affirmed ;  this 
ruling  is  assigned  for  error,  and  presents  the  only  question  in 
the  case. 

The  appellant's  argument  is  as  follows :  "  The  superior 
court  in  special  and  general  term  held,  on  the  decisions  in  the 
cases  of  The  Ihistees,  etc.,  v.  Brett,  25  Ind.  409,  and  Sheets  v» 
Sdden,  7  Wallace  (U.  S.)^  416^  that  the  complaint  showed 
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no  cause  of  action.  But  we  insist  that  the  case  made  by  the 
•complaint  is  clearly  distinguishable  from  those  cases^  and  that 
the  lease  in  this  case  is  difiPerent  from  the  lease  in  both  said 
cas^s.  In  this  case^  there  is  a  covenant  to  furnish  certain  water- 
power  for  a  fixed  rent  for  the  period  of  twenty  years.  There 
is  a  further  covenant  that  Skillen  was  not  to  be  deprived  of 
the  use  of  the  water  leased  by  any  act  of  the  lessor  for  more 
than  one  month  in  the  year.  We  leave  out  '  by  the  inade- 
quacy of  the  supply  of  water/  to  make  the  point  clearer.  I^ 
however,  he  was  deprived  of  the  use  of  the  water  for  a  longer 
period,  for  the  purpose  of  repairing  the  canal,  preventing 
breaches  in  the  canal,  removing  bars  or  pther  obstructions,  or 
making  any  improvements  to  the  canal  or  the  works  connected 
therewith,  etc.,  abatement  of  rent  was  provided  for.  And  to 
prevent  or  repair  breaches,  remove  obstructions,  or  to  make 
any  improvements  in  the  canal,  the  company  or  its  agent  might 
let  the  water  out,  and  let  it  remain  out  of  the  canal  so  long  as 
necessary  to  prevent  or  repair,  etc.,  and  delays  occasioned  by 
high  water  or  by  freezing  were  subject  to  no  deduction.  It 
results,  then,  that  the  cases  in  which  the  abatement  of  rent  was 
to  be  all  the  relief  the  lessee  was  entitled  to  are  distinctly 
named  in  the  lease;  and  the  acts  complained  of  by  the  appel- 
lant are  not  of  the  kind  of  either  of  those  named,  but  were 
wilful  and  positive  acts  done  to  the  injury  and  deprivation  of 
appellant." 

The  case  of  The  lirustees,  etc.,  v.  Brett,  sv/pra,  was  reviewed 
in  the  case  of  Sheets  v.  Selden,  eupra.  The  following  extract 
from  the  opinion  in  the  latter  case  will  show  the  ruling  in 
both  cases.  The  court  say  :  "  In  the  case,  of  The  Ihistees  of 
the  Wabash  &  Erie  Canal  v.  Brett,  25  Ind.  410,  the  trustees  had 
leased  so  much  of  the  surplus  water  of  the  canal  as  might  be 
necessary  for  the  purposes  specified.  The  right  was  reserved, 
npon  paying  for  the  mill  to  be  built  by  the  lessee,  to  resume 
the  use  of  the  water  leased  whenever  it  might  be  necessary  for 
navigation,  or  whenever  its  use  for  hydraulic  purposes  should 
he  found  to  interfere  with  the  navigation  of  the  canal.  It  was 
^averred,  that  the  trustees  had  abandoned  that  part  of  the  canal. 
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and  saffered  it  to  go  to  decay,  so  that  the  water-power  was 
destroyed,  and  the  plaintiff's  mill  rendered  valueless.  The  court 
held  that  there  was  no  implied  covenant  to  keep  the  canal  in 
repair,  that  the  express  provision  for  compensation  in  one 
case  excluded  the  implication  of  such  right  in  all  others,  and 
that  the  plaintiff  was  without  remedy.  This  case,  like  the  one 
under  consideration,  was  decided  upon  a  demurrer  by  the 
defendants.  The  tendency  of  modern  decisions  is  not  to  imply 
covenants  which  might  and  ought  to  have  been  expressed,  if 
intended.  A  covenant  is  never  implied  that  the  lessor  will 
make  any  repairs.  The  tenant  cannot  make  repairs  at  the 
expense  of  the  landlord,  unless  by  special  agreement.  If  a 
demised  house  be  burned  down  by  accident,  the  rent  does  not 
cease.  The  lessee  continues  liable,  as  if  the  accident  had  not 
occurred.  If;  in  such  a  case,  the  landlord  receives  insurance 
money,  the  tenant  has  no  equity  to  have  it  applied  to  rebuild* 
ing,  or  to  restrain  the  landlord  from  suing  for  the  rent  until 
the  structure  is  restored.  The  Trustees,  etc.,  v.  Brett  is  an 
authority  strikingly  apposite  in  this  case.  In  the  leases  set  out 
in  the  bill,  as  in  the  lease  in  that  case,  the  parties  provided 
but  one  remedy  for  a  failure  of  water.  That  is,  an  abatement 
of  the  rent  in  proportion  to  the  extent  and  time  of  the  defi* 
ciency.  The  contract  gives  none  other.  Beyond  this  it  is- 
silent  upon  the  subject.  This  court  cannot  interpolate  what' 
the  contract  does  not  contain.  We  can  only  apply  the  law  to 
the  facts  as  we  find  them.'' 

In  support  of  the  ruling  in  the  above  case,  the  following- 
authorities  are  cited :  Aspdin  v.  Austin,  5  Q.  B.  671 ;  PU- 
kington  v.  Scott,  15  Meeson  &  W.  657 ;  Pom/ret  v.  Ricrofi,  1 
Saunders,  321,  note  1;  Kellenberger  v.  Foresman,  13' 
Ind.  475 ;  Mumford  v.  Brovm,  6  Cow.  475 ;  Moffait  v.  Smith, 
4  N.  Y.  126 ;  Leeds  v.  Oheetham,  1  Simons,  146 ;  Loft  y^ 
Dennis,  1  Ellis  &  E.  474. 

The  ruling  in  The  Trustees,  etc.,  v.  Brett,  supra,  has  beeir 
adhered  to  in  Oasad  v.  Hughes,  27  Ind.  141 ;  Biddlev.  Beed,^ 
33  Ind.  529 ;  Biddle  v.  Beed,  34  Ind.  379 ;  Womack  v^ 
JHoQuarry,  28  Ind.  103. 
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r    To  the  same  effect  are  Estep  v.  E8tq>,  23  Ind.  114 ;  KuUer 
V.  Smith,  2  Wal.  491 ;  Doupe  v.  Genin,  45  N.  Y.  119.: 

We  think  this  case  cannot  be  distinguished  from  the  fore- 
going cases^  either  as  to  the  &cts  or  the  law^  and  they  are 
decisive  of  this. 
'    The  judgment  is  affirmed^  with  costs. 


Coon  v.  Gubi^. 

XansrcEPAii  and  Agent. — AuJSiority  cf  Agent — EmdeMe^-^Bdare  one  can  be 
affected  by  the  acts  and  declarations  of  another  as  his  agent,  the  agency 
must  be  proved ;  and  where  the  question  is  as  to  the  extent  of  the  agent's 
powers,  it  must  first  be  shown  that  they  extend  to  the  acts  or  dedarations 
in  question. 

Prom  the  Huntington  Circuit  Court 

J".  O.  Branycm, Watkins,  F.  M.  Finch,  and  J".  A.  Mnoh, 

£)r  appellant. 

X.  P.  MiUigan  and  W.  W.  Woollen,  for  appellee. 

Downey,  J. — Action  by  the  appellee  against  the  appellant, 
to  recover  for  real  estate  sold  and  conveyed,  and  to  enforce  a 
vendor's  lien  for  the  amount.  Answer  by  a  general  denial, 
and  two  special  paragraphs.  Beply  in  denial  of  the  special 
paragraphs.  Trial  by  the  court  and  finding  for  the  plaintiff. 
A  motion  for  a  new  trial  was  made  by  the  defendant,  which 
was  overruled,  and  there  was  final  judgment  fi)r  the  plaintiff 
for  the  amount  of  the  finding. 

The  only  error  properly  assigned  is  the  overruling  of  the 
motion  for  a  new  trial. 

There  were  two  causes  or  reasons  for  a  new  trial  stated  in 
the  motion,  viz.: 

1.  That  the  finding  of  the  court  was  contrary  to  law  and  the 
evidence;  and, 
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2.  The  refusal  of  the  court  to  allow  the  defendant,  when 
testifying^  to  state  that  he  had  complied  with  the  terms  of  the 
purchase,  as  he  alleged  the  same  was  agreed  to  by  the  agent  of 
the  plaintiff^  and  that  by  such  terms  the  part  of  the  purchase* 
money  remaining  unpaid  was  not  yet  due. 

We  have  examined  the  case  with  reference  to  both  of  these 
grounds,  and  are  of  the  opinion  that  the  court  committed  no 
error  in  refusing  to  grant  a  new  trial. 

The  case  is  argued  mainly  on  the  second  ground  for  a  new 
trial. 

The  sale  was  made  by  the  plaintiff  through  an  agent.  The 
question  was  as  to  the  authority  of  the  agent.  It  did  not 
appear  that  the  agent  had  authority  to  make  the  contract,  as 
is  insisted  upon  by  the  defendant.  It  could  not  have  availed 
the  defendant  anything  to  prove  an  agreement  with  the  agent, 
which  the  agent  had  no  authority  from  his  principal  to  make, 
and  then  prove  a  compliance  with  such  agreement.  The  agency 
must  first  be  proved  before  the  principal  can  be  affected  by 
the  declarations  or  acts  of  the  agent.  And  where  the  question 
is  as  to  the  extent  of  the  powers  of  the  agent,  it  must  first  be 
made  to  appear  that  they  extend  to  the  acts  or  declarations  in 
question,  before  they  can  bind  the  principal.  BoweU  v.  Klein, 
44  Ind.  290;  Rathely.  Brady,  44  Ind.  412. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 


■*♦• 


Long  et  aii.  r.  Emert. 

From  the  Kosciusko  Circuit  Court. 

J".  E.  McDonald,  J.  M.  Butler,  F.  B.  McDonald,  and  G.  OL 
Butler,  for  appellants. 

W.  S.  Marshall,  D.  !Pu/rpie,  and  H.  D.  Pierce,  for  appellee^ 
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Moon  V,  yancturen. 

BusEiBK^  C  J. — ^The  appellee  has  pleaded  in  bar  of  the 
assignments  of  error,  that  the  final  judgment  was  rendered  in 
this  case  on  the  11th  day  of  January^  1871^  and  that  the  tran- 
script in  this  cause  was  not  filed  until  the  30th  day  of  April^ 
1874. 

The  appellants  have  attempted  to  answer  the  plea  by  show- 
ings by  affidavit^  that  there  was  an  agreement  between  coun- 
sel that  no  technical  objection  was  to  be  urged  in  this  court  to 
the  record^  that  two  appeals  had  been  taken  in  this  cause 
prior  to  the  present  one,  which  had  been  dismissed  for  Allure 
to  file  briefs,  and  that  the  present  record  was  filed  as  a  substi- 
tute. 

An  examination  of  the  records  of  this  court  shows  that  two 
appeals  have  been  taken  in  this  case ;  that  both  of  them  were 
dismissed  for  failure  to  file  briefs ;  that  leave  was  granted  both 
times  to  withdraw  the  record ;  and  that  the  cause  has  not  been 
reinstated.     These  facts  constitute  no  avoidance  of  the  plea. 

It  is  expressly  provided  that  no  appeal  shall  be  taken  after 
three  years.  The  statute  commences  to  run  from  the  time  the 
final  judgment  is  rendered,  and  the  transcript  must  be  filed  in 
the  oflBce  of  the  clerk  of  this  court  within  three  years  from  the 
rendition  of  the  judgment.  The  judgment  was  rendered  on 
.  the  11th  day  of  January,  1871,  and  the  transcript  was  filed  in 
this  court  on  the  30th  day  of  April,  1874.  This  was  too  late. 
We  have  no  jurisdiction  of  the  case. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 


Moon  v.  Vancuben. 

Prom  the  Eosciusko  Common  Pleas.     . 

J.  8.  Frazer  and  i2.  B.  EnceU,  for  appellant. 

WoBDEN^  J. — ^This  was  an  action  by  Moon  against  Van- 
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curen^  upon  a  promissory  note  payable  in  bank^  executed  by 
"yancuren  to  one  H.  Kennedy  and  by  the  latter  endorsed  to 
the  plaintiff^  for  three  hundred  and  twenty  dollars. 

The  defendant  filed  an  answer  of  general  denial  and  a  par- 
agraph^ under  oath^  specially  denying  the  execution  of  the 
note. 

.  Trial  by  the  court ;  finding  and  judgment  for  the  defend- 
ant, a  new  trial  being  refused. 

.  The  case  is  before  us  on  the  evidence,  upon  an  examination 
of  which  we  are  of  opinion  that  a  new  trial  should  have  been 
granted. 

The  case  is  very  similar  to  that  of  Nebeker  v.  Chdainger,  al 
the  present  term,  48  Ind.  436 ;  and  the  law,  as  decided  in  that 
case,  entitles,  the  appellant  to  a  new  trial  in  this. 
..    The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

BuBKiSK,  C.  J. — In  my  opinion,  the  facts  in  this  case  do 
not  bring  it  within  the  principle  announced  in  Nebeker  v.  Out' 
dinger. 


Webneke  v.  The  State. 

From  the  Putnam  Circuit  Court. 

Jl  J.  Smiley  and  W,  G.  Neffy  for  appellant. 

C  A.  Buskirk,  Attorney  General,  for  the  State. 

Downey,  J. — This  was  an  indictment  against  the  appellant^ 
for  selling  intoxicating  liquor  without  a  permit,  under  the  act 
of  February  27th,  1873,  Acts  1873,  p.  151. 

The  only  question  made  is,  that  the  place  where  the  sale 
i7as  made  is  not  sufficiently  averred.  It  is  alleged  that  the 
sale  was  made  in  Putnam  county,  and  that  the  liquor  was  sold 
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to  be  drank  on  the  premises  where  sold^  and  that  it  was  there 
drunk.  It  is  claimed  that  if  the  sale  was  made  in  a  room, 
that  fact  should  have  been  stated,  or,  if  made  in  a  building 
or  on  premises  adjoining  to  or  connected  with  the  place  where 
appellant  sold  liquors,  it  should  have  been  so  averred ;  but  to 
say  that  the  liquor  was  sold  to  be  drun]^  on  the  premises  where 
sold,  is  not  sufficient. 

We  are  of  the  opinion,  that  the  indictment  is  sufficiently 
certain  and  particular  with  reference  to  the  place  where  the- 
liquor  was  sold. 

The  judgment  is  affirmed,  with  costs. 


HuBNEY  V.  The  State. 

* 

CsiKiNAif  Law. — Liquor  Law  of  1873.— ihsfrucfum. — LmUaHon.'-ln  a  proih 
.   ecution  for  Belling  intoxicating  liquor  in  violation  of  the  act  of  February 
27th,  1873,  the  court  instructed  the  jury  that  if  the  sale  was  made  'Snthin 
two  years  prior  to  April  24th,  1874/'  they  should  conyict. 
Seld,  that  the  instruction  waa  erroneous. 

From  the  Elkhart  Circuit  Court. 

JB.  Jf.  Johnson  and  J.  D.  Oabom,  for  appellant. 
(7.  A.  BusUrkj  Attorney  General,  W.  G.  Glasgow,  Prosecut- 
ing Attorney,  and  J.  A,  SimmonSy  for  the  State. 

Pettit,  J. — ^This  was  a  prosecution  for  selb'ng  intoxicating 
liquor  to  a  minor,  under  the  act  of  the  27th  of  February,  1873, 
Acts  1873,  p.  151.  The  information  charges  that,  the  sale 
was  on  the  1st  day  of  April,  1874.  The  court  charged  the 
jury,  among  other  things,  that  if  the  sale  was  made  '^  within 
two  years  prior  to  April  24th,  1874,'*  the  jury  should  convict. 
This  instruction  was  clearly  erroneous.  The  act  under  which 
this  prosecution  was  had  took  effect  February  27th,  1873,  and 
had  not  been  in  force  two  years  prior  to  April  24th,  1874 ; 
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and  all  laws  on  the  subject  prior  to  that  date  had  been  repealed 
by  it.  The  instmction^  therefore,  tells  the  jury  that,  though 
the  sale  was  made  at  a  time  when  there  was  no  law  on  the 
subjeot,  they  should  find  the  defendant  guilty. 

The  judgment  is  reversed,  with  instructions  to  grant  the 
defendant  a  new  trial. ' 
Petition  for  a  rehearing  overruled. 


Montgomery,  Treasxirer,  et  al.  v.  The  Jefpersonvillb, 
Madison,  and  Indianapolis  Railroad  Co. 

From  the  Scott  Circuit  Court 

S.  8.  Crowe  and  O.  L.  Jewett,  for  appellants. 
C  E.  Walker  and  W.  S.  RobertSy  for  appellee. 

BusKiRK,  C.  J. — This  case  is,  in  substance  and  legal  effect, 
the  same  as  that  of  The  Jeffersonmlle^  Madisoriy  and  Indiann 
apolis  jB.  R,  Co,  v.  McQv^en)  decided  at  the  present  term,  ante, 
p.  64.  In  that  case,  the  injuDction  was  refused,  and  we 
affirmed  such  ruling.  In  this  case  the  injunction  was  granted, 
and  consequently  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with«costs;  and  the  cause  is 
remanded,  with  directions  for  further  proceedings  in  accord- 
ance with  the  opinion  in  the  principal  case  upon  which  the 
ruling  in  this  case  is  based. 


Mn.LARD  t^.  The  President,  DntEcroM,  and  Company  op 

THE  Bane  op  Kentucky, 

Prom  the  Floyd  Circuit  Court 

O.  V.  Howh  and  TT.  W.  Tuley^  for  appellant. 
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The  State,  ez  rtL  BchmaltZy  v.  Kiefel. 

•71  H.  StoUenlmrgy  for  appellee. 

Pettit,  J. — Suit  by  appellee  against  appellant|  on  a  prom- 
issory note.  Answer,  general  and  special,  of  no  considera- 
tion. Trial  by  the  court,  finding  for  the  appellee,  and,  over  a 
motion  for  a  new  trial,  judgment  on  the  finding 

The  only  question  in  the  case  is  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  finding. 

The  judge,  who  tried  the  case,  delivered  a  long  opinion 
reviewing  the  evidence,  and,  after  examining  the  evidence 
closely,  we  think  the  judge  could  not  legally  have  come  to  a 
different  conclusion  from  the  one  reached. 

We  are  of  the  opinion,  from  the  evidence,  that  this  case  was 
brought  here  for  delay  merely,  and  not  to  correct  any  error 
of  the  court  below  or  with  any  reasonable  expectation  that 
the  judgment  would  be  reversed.     . 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant,  witii 
five  per  cent,  damages. 


The  State,  ex  eel*  Schmaltz,  v.  Kiefel. 

ScjBErY  OF  THE  Peacb.— Prociuse. — JudgnumL—la  a  proceeding  for  surety 
of  the  peace,  the  parties  agreed,  in  the  circuit  court,  that  the  cause  should 
be  dismissed,  at  the  costs  of  the  defendant,  without  any  trial  of  the  issue  or 
finding  or  verdict  tliereon. 

JSddy  that  the  court  could  not  ofder  the  defendant  to  stand  committ^  until 
the  costs  should  be  paid  or  replevied. 

From  the  Dearborn  Circuit  Court. 

(?.  JB.  Brumblay  and  J,  Schwartz^  for  appellant. 

Downey,  J.— Schmaltz  instituted  a  proceeding  in  the  name 
of  the  State,  on  his  relation,  against  Kiefel,  for  surety  of  the 
peace,  before  the  mayor  of  Lawrenceburgh.  The  defendant 
i^as  arrested  and  brought  before  the  mayor^  where,  ^'  having 
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waived  his  right  to  an  examination/'  he  was  required  by  the 
mayor  to  enter  into  a  recognizance  for  his  appearance  at  the 
next  term  of  the  circuit  court;  and  that,  in  the  meantime,  he 
would  keep  the  peace,  which  recognizance  he  accordingly  gave. 
At  the  next  term  of  the  circuit  court,  the  parties  appeared,  and 
it  was  agreed  between  them  ^'  that  the  said  cause  be  no  further 
prosecuted,  but  be  dismissed  at  the  costs  of  the  defendant." 
Thereupon  the  prosecuting  attorney  and  the  relator  moved  the 
court  to  render  judgment  in  the  cause,  that  the  defendant  pay 
the  costs  accrued  in  the  cause,  and  that  he  stand  committed 
until  the  same  be  paid  or  replevied.  This  motion  the  court 
overruled,  and  the  movers  excepted.  The  court  then  rendered 
an  ordinary  judgment  that  the  relator  recover  of  the  defend- 
ant his  costs  expended,  to  which  the  prosecuting  attorney  and 
the  relator  again  excepted.  The  point  as  to  the  correctness 
of  these  rulings  having  been  reserved,  they  are  here  assigned 
as  error. 

Counsel  for  appellant  refer  us  to  2  G.  &  H.  642,  sec.  26,  in 
support  of  their  position.  The  section  is  as  follows :  "  Such 
cause  shall  be  docketed  and  tried,"  etc., "  under  the  rules  govern- 
ing such  trials  before  justices ;  and,  if  the  finding  of  the  court, 
or  the  verdict  of  the  jury,  be  against  the  defendant  on  the 
issue,  such  court  shall  require  of  such  defendant  recognizance 
and  surety  that  he  will  keep  the  peace  for  such  length  of  time 
83  the  court  may  direct,  and  shall  also  give  judgment  against 
him  for  costs,  and  that  he  stand  committed  until  the  same  be 
paid  or  replevied." 

According  to  this  section,  there  must  be  a  finding  of  the 
Xjourt  or  a  verdict  of  a  jury  "  against  the  defendant  on  the 
issue ;"  that  is, "  whether  the  complaining  witness  had  just 
cause  to  entertain  the  fears  expressed  in  his  affidavit,"  in  the 
language  of  section  23,  on  p.  641,  before  the  court  can  com- 
pel him  to  enter  into  the  recognizance,  give  judgment  against 
him  for  costs,  and  order  him  to  stand  committed  until  the 
same  be  paid  or  replevied. 

The  fact  that  the  parties  agreed  that  the  cause  bo  no  further 
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prosecuted  was  not  equivalent  to  a  finding  or  verdict  against 
the  defendant  ^'  on  the  issue/^ 

Counsel  for  appellant  also  refer  us  to  The  StaJte  v.  Bayer, 
Zb  Ind.  379;  in  aid  of  their  views.  But  we  think  it  clear^ 
.that  the  case  is  not  an  authority  upon  the  point  in  question. 
The  parties  having  agreed  that  the  cause  should  be  dismissed^ 
at  the  costs  of  the  defendant^  without  any  trial  of^  or  finding 
or  verdict  upon,  the  issue,  we  think  the  court  was  right  in 
refusing  to  order  the  defendant  to  stand  committed  until  the 
«08ts  should  be  paid  or  replevied. 

The  judgment  is  affirmed^  with  costs  against  the  relator. 


The  FrrrsBUBGH^  Cikcinnati,  and  St.  Louis  Eailway 

Co.  V.  Hays  et  al. 

PiJEADiKO. — ConbracL — Ornmxm  Carrier. — ^In  a  complaint  agalDsi  a  railroad 
company  for  a  breach  of  a  contract  to  furnish,  at  a  certain  time  and  plaoe^ 
the  necessary  cars,  and  to  transport  a  certain  number  of  hogs,  it  is  not 
necessary  to  allege  that  the  defendant,  at  the  time  complained  of,  had  the 
•ability  to  transport  or  to  furnish  the  means  to  transport  said  hogs. 

.   From  the  Grant  Circuit  Court. 
N.  O.  Ro88y  -for  appellant. 

BusKiRK,  C.  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  as  a  common  carrier,  to  recover  damages  for  a 
breach  of  its  contract  to  transport  certain  live  hogs  of  appellees. 

Issue,  trial  by  jury,  verdict  for  appellees,  motion  for  a  new 
trial  overruled,  and  judgment  on  the  verdict. 
•    The  appellant  has  assigned  for  error,  that  the  complaint  does 
not  contain  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  court  erred  in  overruling  a  motion  for  a  new  trial. 

The  objection  urged  to  the  complaint  is,  that  it  is  not  aver- 
red that  the  appellant^  at  the  times  complained  of^  had  the 
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ability  to  transport^  or  to  furnish  the  means  to  transport^  the 
plaintiffs^  hogs. 

The  complaint  was  in  three  paragraphs.  In  the  first,  it  is 
averred  that  the  plainti£&^  on  or  about  the  20th  of  October, 
1872,  informed  the  agent  of  appellant,  at  Marion,  Indiana, 
that  they  would  have  five  hundred  head  of  hogs  to  ship  from 
said  point  over  its  road,  and  that  said  agent  then  agreed  to 
have  the  necessary  cars  ready  at  such  point  on  the  28th  day  of 
November,  1872 ;  that  in  pursuance  of  said  contract,  the  plain- 
tiffs,  on  the  28th  of  November,  1872,  placed  five  hundred  head 
of  hogs  in  the  appellant^s  pens  at  said  point,  ready  to  be  shipped, 
and  then  notified  the  said. agent  that  said  hogs  were  ready  for 
shipment,  and  requested  said  agent  to  furnish  the  necessary 
cars  to  transport  said  hogs  to  the  city  of  Pittsburgh,  Pennsyl- 
vania ;  that  the  appellant  unreasonably  failed  and  refused,  for 
the  space  of  one  month,  to  transport  the  said  hogs ;  and  that, 
by  reason  of  such  delay,  the  plaintiffs  were  damaged  in  the  sum 
of  five  hundred  dollars,  in  the  expense  of  feeding  and  taking 
care  of  said  hogs ;  in  the  further  sum  of  five  hundred  dollars 
in  the  falling  off  in  weight  of  said  hogs ;  and  in  the  further 
sum  of  five  hundred  dollars  in  the  depreciation  in  value  of 
said  hogs  at  Pittsburgh,  the  place  to  which  they  were  to  be 
shipped. 

The  second  paragraph  of  the  complaint  is  the  same  as  the 
first,  except  it  is  alleged  that  the  plaintifis,  on  the  28th  day 
of  November,  1872,  at  the  instance  and  request  of  the  defend- 
ant, delivered  and  placed  in  the  pens,  at  Marion,  so  belonging 
to  said  defendant,  to  be  shipped  on  said  defendant's  road  by 
said  defendant,  two  thousand  fat  hogs,  etc. 

The  third  paragraph  is  the  same  as  the  first,  except  the  hogs 
were  delivered  at  Upland,  instead  of  Marion. 

We  think  the  complaint  is  good.  Each  paragraph  of  the 
complaint  alleges  a  contract  to  furnish  the  necessary  cars  to 
transport  the  hogs.  In  such  case,  it  is  not  necessary  to  aver 
ability  to  furnish  transportation.  The  appellant  having  agreed 
to  furnish  the  cars  was  bound  to  do  so  or  compensate  in  dam- 
ages  for  the  Mlure. 
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The  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered  on  the  14th  day  of  February,  1874,  and  sixty  days 
time  was  granted  to  prepare  and  file  the  bill  of  exceptions* 
The  clerk  has  copied  into  the  transcript  a  bill  of  exceptions^ 
but  it  does  not  appear  to  have  ever  been  filed  in  the  clerk's 
office,  nor  was  the  transcript  certified  within  sixty  days  from 
the  rendition  of  the  judgment.  Under  these  facts,  the  bill  of 
exceptions  cannot  be  regarded  as  constituting  a  part  of  the 
record,  and  hence  no  question  is  presented  as  to  the  action  of 
the  court  in  overruling  the  motion*  for  a  new  trial. 

The  judgment  is  affirmed^  with  costs. 


Ehbqott  et  al.  v.  McPhetees. 

From  the  Monroe  Circuit  Court. 

E.  K.  Millen^  C.  W.  Henderson^  and  J.  H.  Louden,  for  appel- 
lants. 

J.  W.  Bvskirh  and  L.  L.  Norton^  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellants  against 
the  appellee,  on  an  account  for  seventy  dollars  and  seventy- 
five  cents,  before  a  justice  of  the  peace.  There  was  a  trial  by 
the  justice  and  judgment  for  the  defendant,  appellee  here,  for 
costs.  Appeal  to  the  circuit  court,  and  a  trial  by  the  court  and 
judgment  for  the  defendant,  appellee  here. 

There  was  a  motion  for  a  new  trial,  and  the  overruling  of 
this  motion  is  the  only  error  assigned.  The  counsel  on  both 
sides  have  furnished  us  with  long  and  able  printed  briefs,  but 
the  only  question  in  the  case,  after  all^  is  as  to  the  sufficiency 
and  preponderance  of  the  evidence. 

Two  courts  having  heard  the  evidence  and  found  for  the 
appellee,  there  being  a  conflict  of  evidence,  under  many  and 
Vol.  XLIX.— 14 
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an  unbroken  line  of  decisions  of  this  courts  we  cannot  reverse^ 
but  must  affirm^  the  judgment  of  the  court  below. 

The  judgment  is  affirmed^  at  the  costs  of  the  appellants. 


King  v.  Tbtr  State. 

From  the  Marion  Criminal  Court. 

F.  J,  MatUer,  for  appellant. 

G.  A.  Bvskirk,  Attorney  General,  for  the  State. 

Downey,  J. — The  appellant  was  indicted,  tried,  and  con- 
victed of  conspiracy  with  others  to  commit  a  felony.  The  case 
is  before  us  on  the  question  as  to  the  sufficiency  of  the  indict* 
ment.  In  the  description  of  the  crime,  the  indictment  is  like 
that  in  the  case  of  Landringham  v.  The  Staie,  ante,  p.  186, 
which  was  held  bad,  because  it  did  not,  with  sufficient  fulness 
and  accuracy,  describe  the  felony  which  the  conspirators 
intended  to  commit.  On  the  authority  of  that  case,  the  indict 
ment  in  thi^  case  must  be  held  insufficient. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  quash  the  indictment ;  and  the  clerk  will  cer- 
tify the  warden  of  the  state  prison  as  required  by  law. 


"Weeneke  v.  The  State. 

> 

From  the  Putnam  Circuit  Court. 

X  J.  Smiley  and  W.  O,  Neffy  for  appellant. 

C  A,  BualdrTcy  Attorney  General,  for  the  State. 
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BusKiBK,  C.  J. — ^The  appellant  was  convicted  in  the  court 
1>elow^  for  a  violation  of  the  sixth  section  of  the  act  of  the 
27th  of  February,  1873. 

The  appellant  moved  to  quash  the  affidavit  and  information^ 
lut  his  motion  was  overruled,  and  he  took  an  exception,  and  this 
xuling  is  assigned  for  error  and  presents  the  sole  question  in 
the  case.  The  objection  urged  to  the  information  is,  that  it  is 
not  averred  that  the  liquor  was  sold  with  knowledge  on  the 
j>art  of  the  appellant  that  the  purchaser  was  in  the  habit  of 
getting  intoxicated.  The  objection  is  untenable.  It  was  held 
in  Farrdl  v.  The  StaUy  45  Ind.  371,  that  the  State  was  not 
required  to  prove  that  the  vendor  knew  that  the  purchaser  was 
in  the  habit  of  getting  intoxicated.  It  is  a  matter  of  defence^ 
and  need  not  be  averred. 

The  judgment  is  affirmed,  with  costs. 


The  Pittsbubgh,  Cincinnati,  and  St.  Louib  Railway  Co.    • «  "zn  i 

XT  148    331 

Bailboad. — KiJBing  AnimaL — Pleading. — Fence. — ^In  a  complaint^  nnder  the 

statute,  against  a  railroad   company  for   the  valae  of  hogs  killed  by  a 

'■    passing  train,  it  is  not  sufficient  to  allege,  in  regard  to  the-  fence,  *'  that 

.    said  railroad  was  not,  at  the  time  and  place  where  said  animals  were  - 

killed,  fenced  in  by  said  defendant  in  manner  and  form  as  in  the  statute 

provided." 

From  the  Madison  Circuit  Court. 

N.  0.  Ro88  and  H.  D.  Thompson,  for  appellant. 
JR.  Lake  and KUgore,  for  appellee. 

"WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellant,  to  recover  the  value  of  certain  hogs,  alleged  to 
have  been  killed  by  thp  appellant's  locomotive  and  cars,  upon 
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her  road  at  a  point  where  it  Svas  not  fenced.  Issue^  trial  b/ 
the  court,  finding  and  judgment  for  the  plaintifi. 

The  defendant  below  moved  in  arrest  of  judgment,  but  the 
motion  was  overruled,  and  exception  taken.  This  ruling  is 
assigned  for  error.  It  is  also  assigned  for  error  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  objection  to  the  complaint  has  reference  to  the  allega- 
tion in  respect  to  the  fencing  of  the  road.  The  following  is 
the  allegation : 

"  That  said  railroad  was  not,  at  the  time  and  place  where 
said  hogs  were  killed,  fenced  in  by  said  defendant  in  manner 
and  form  as  in  the  statute  provided.'^ 

In  the  case  of  The  Indianapolisy  etc.,  R.  -B.  Co,  v.  Bishop, 
29  Ind.  202,  it  was  held  that  substantially  such  an  allegation 
was  insufficient,  as  averring  a  legal  conclusion  and  not  a  fact. 
The  allegation  is  not  that  the  road  was  not  securely  fenced, 
but  that  it  was  not  fenced  in  *^  in  manner  and  form  as  in  the 
statute  provided.^'  The  case  cannot  be  distinguished  from 
that  in  29  Ind.  The  last  named  case  was  followed  in  the  cases 
of  The  Indianapolis,  etc.,  JR.  R.  Co.  v.  Robinson,  35  Ind.  380, 
and  The  JeffersonviUe,  etc.^  R.  R.  Co.  v.  Underhill,  40  Ind. 
229.  See,  also,  ITie  Pittsburgh,  etc.,  R.  R.  Cp.  v.  Brawn,  44 
Ind.  409.  On  these  authorities,  we  must  hold  the  complaint 
insufficient. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
motion  in  arrest  of  judgment. 


ScHULZ  f).  Klens:. 

l^UKCiFAii  ASD  SuBETY.— i^omtnory  NoU.—Swden  of  IVoqf.-^A  pTomi0- 
flory  note  signed  hj  two  persons,  who  are  partners  in  basiness,  in  form  as 
makezBy  waa  indorsed  by  a  third  pezson,  not  a  member  of  said  firm,  at  the 
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request  of  one  of  said  makers,  in  the  absence  of  the  other,  with  whom  said 
indorser  had  no  communication  on  the  subject,  it  not  appearing  that  said 
absent  maker  had  any  knowledge  of  said  indorsement,  and  said  indorser 
believing  that  both  of  said  partners  were  makers,  and  intending  himself,  in 
placing  his  name  on  the  back  of  the  note,  to  become  their  indorser. 

Mdd,  that,  as  between  said  absent  maker  and  said  third  person,  the  presump- 
tion from  the  form  of  the  note  was,  that  the  former  was  a  maker  and  the 
latter  an  indorser,  and  the  burden  of  proof  was  on  the  former  to  show  that 
he  was  a  co-6urety  with  the  latter. 

Mddf  also,  that  the  facts  shown  did  not  establish  a  different  relation  between 
the  parties  from  that  to  b^  presumed  from  the  form  of  the  note. 

From  the  Vanderburgli  Circuit  Court. 

P.  Maier,  for  appellant. 
V.  Bisch,  for  appellee. 

BusKiEK,  C.  J. — This  'action  was  brought  by  ijie  First 
National  Bank  of  the  City  of  Evansville,  against  Charles  F. 
C  Schmidt,  George  Klenk,  and  Theodore  Schulz,  on  a  note 
executed  by  Schmidt  &  Klenk,  as  makers,  and  endorsed  by 
Schulz  in  the  usual  way. 

Schmidt  was  not  found,  and  nothing  further  was  done  as  to 
him.  Schulz,  the  appellant,  answered  that  he  was  only  the 
surety  of  Schmidt  &  Klenk  on  the  note,  and  asked  that  the 
property  of  his  co-defendante  be  first  exhausted. 

The  appellee,  Klenk,  thereupon  also  filed  what  he  calls  an 
xtnswer  and  cross  complaint,  alleging  that  Schulz  and  himself 
were  co-«ureties  for  Schmidt,  and  liable  to  contribute  alike  to 
the  payment  of  the  note. 

The  controveray  being  entirely  between  Schulz  and  Klenk, 
the  bank  took  judgment  against  both  parties  for  the  &ce  of 
the  note,  attorneys*  fees,  and  costs,  leaving  the  question  between 
the  defendants  open  for  litigation. 

While  the  issues  were  pending  between  these  parties,  the 
court  of  common  pleas  was  abolished,  and  the  cause  came  into 
the  circuit  court,  in  which  the  issues  were,  by  agreement  of  the 
parties,  tried  by  the  court,  who  found  against  appellant,  and 
judgment  was  rendered  that  each  pay  one-half  of  the  judgment 
in  favor  of  the  bank,  and  the  costs  in  the  same  proportion,  to 
which  finding  and  judgment  4>FWant  excepted. 
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Motion  for  a  new  trial,  written  causes  filed,  motion  overruled^ 
and  exception ;  prayer  for  appeal^  and  thirty  days  time  given 
in  which  to  £Qe  bill  of  exceptions. 

The  written  causes  are  as  follows : 

1.  The  finding  of  the  court  is  contrary  to  law. 

2.  The  finding  of  the  court  is  not  sustained  by  sufficient 
evidence. 

The  error  assigned  is  in  overruling  the  motion  for  a  new  trial. 
The  evidence  is  properly  in  the  record,  and  the  sole  question 
is  whether  the  finding  is  sustained  by  the  evidence. 

The  only  witnesses  were  the  appellant  and  appellee.  The 
appellee  was  first  examined,  and  testified  as  follows :  "  The 
defendant,  Charles  Schmidt,  asked  me  to  sign  the  note  sued 
on  in  this  action  as  his  surety ;  he  had  signed  the  note  him* 
self  when  I  signed  it;  I  got  no  part  of  the  proceeds  of  th& 
note,  but  the  whole  went  to  Schmidt ;  I  signed  the  note  as  his 
surety.'^ 

Upon  cross-examination,  he  testified :  "At  the  time  the  note 
was  made,  Schmidt,  myself^  and  Oscar  Schulz  were  co-part- 
ners in  the  perfumery  business ;  the  money  drawn  out  of  tho 
bank  was  not  used  for  the  benefit  of  the  firm,  but  for  Schmidt 
only.^^  And  this  was  all  the  evidence  ofiered  by  the  appel- 
lee. 

Schulz,  the  appellant,  offered  himself  as  a  witness  in  his  owni 
behalf^  and  testified  as  follows :  "  One  day,  when  I  came  to 
the  business  place  of  Charles  Schmidt,  Oscar  Schulz,  and  George 
Klenk,  Schmidt  handed  me  the  note  sued  on  in  this  action, 
and  wanted  my  name  on  it ;  it  was  already  signed  by  Schmidt 
and  Klenk  as  makers;  I  then  indorsed  the  note,  believing 
that  by  so  doing  I  was  the  surety  of  the  other  parties  on  thei 
note ;  I  never  intended  to  become  the  co-surety  with  Klenk 
for  Schmidt ;  I  indorsed  the  note  because  I  always  understood 
that  an  indorser  on  the  note  was  not  liable  till  the  others  were 
exhausted ;  had  no  connection  with  the  firm  of  Schmidt,  Schulz 
&  Klenk ;  had  no  conversation  with  Klenk  about  the  note^ 
only  saw  his  name  on  it  when  I  made  the  indorsement ;  would 
not  have  signed  the  note  as  surety  of  Schmidt;  I  indorsed  it^ 
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believing  I  was  the  surety  of  the  two ;  I  don^t  know  what 
became  of  the  money  received  on  the  note ;  think,  however, 
it  went  into  the  firm." 

Cross-examination :  '^  The  money  might  have  been  used  as 
Schmidt^s  part  or,  share  in  the  firm;  I  never  got  any  of  it/' 

This  closed  the  evidence,  and  upon  it  the  court  found  that 
appellant  and  appellee  were  co-sureties  of  Schmidt,  and  ren- 
dered  judgment  accordingly. 

Schmidt  and  Klenk  appear  upon  the  face  of  the  note  as 
makers  and  primarily  liable,  while  Schulz  appears  as  an 
indorser  and  secondarily  liable.  The  form  of  the  instrument 
and  the  manner  in  which  the  names  appear  are  not  conclusive 
as  to  their  relations  with  each  other ;  but  the  actual  relations 
may  be  shown  to  be  other  than  they  appear  upon  the  face  of 
the  contract ;  and  as  between  appellant  and  appellee  their  rights 
will  depend  upon  the  actual  facts.  The  presumption  is,  that 
Klenk  was  a  maker.  The  burden  was  upon  him  to  show  that 
he  was  a  co-surety  with  appellant,  and  not  a  joint  maker  with 
Schmidt.  "We  think  the  evidence  fails  to  show  that  the  appel- 
lee was  a  surety.  He  and  Schmidt  were  partners  in  business. 
They  signed  the  note  first  as  makers.  The  appellant  after- 
ward endorsed  the  note,  as  he  testifies,  as  surety  of  both  the 
makers.  Klenk  was  not  present  when  the  note  was  indorsed 
by  appellant,  nor  was  there  any  conversation,  understanding, 
or  contract  between  appellant  and  appellee.  It  docs  not  even 
appear  that  appellee  knew  that  appellant  indorsed  the  note.  The 
relation  between  appellant  and  appellee  is  a  matter  of  contract* 
None  was  shown  to  exist.  The  appellee  wholly  fiiiled  to  show 
that  he  occupied  any  difierent  position  than  the  law  assigns 
him.  Lacy  v.  Lofton^  26  Ind.  324;  Bowser  v.  Benddl,  31 
Ind.  128  ;  Houston  v.  Bruner,  39  Ind.  376 ;  Core  v.  WHaon^, 
40  Ind.  204 ;  Alley  v.  Gavin,  40  Ind.  446 ;  Schooley  v.  Fletcher, 
45  Ind.  86. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
demanded  for  another  trial,  in  accordance  with  this  opinion. 
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YaNDIVEBB  £T  All.  V.  DOLUKS  £T  AL. 

EvTpEircs. — Hearsay, — Hutband  and  Wife. — Where  the  question  was  as  to 
whether  a  certain  sum  of  money  delivered  hy  a  person  to  his  Bon-in-law, 
lor  which  the  latter  gave  his  note  to  the  former,  was  a^loan  to  said  son* 
in-law  or  an  advancement  to  his  wife,  a  daughter  of  the  payee  of 
the  note,  since  deceased,  a  witness  was  allowed,  over  objection,  to 
testify  that,  after  the  making  of  the  note  and  receipt  of  the  money  by  said 
son-in-law,  the  latter  told  the  witness  that  when  he  got  the  money  he  took 
it  right  home  and  handed  it  to  his  wife  and  said,  "  there  is  your  money." 

Seldf  that  his  evidence  was  hearsay,  and  not  admissiblo  as  the  declaratioD 
of  an  agent,  and  that  the  judgment  could  not,  in  disrq^aid  of  the  error  in 
its  admission,  be  affirmed  on  other  evidence. 

From  the  Johnson  Circuit  Court. 

8,  P.  Oyler,  for  appellants. 

O.  M.  Ovcrstreet  and  A.  B.  Hunter,  for  appellees. 

Downey,  J. — This  is  a  question  arising  in  the  distribution 
of  the  personal  estate  of  "Willis  DoUins,  deceased,  among  his 
heirs.  In  bis  lifetime  the  deceased  bad  sold  some  land,  and 
let  two  of  bis  adult  children  and  two  of  bis  sons-in-law  each 
have  six  hundred  dollars  of  the  money,  taking  from  each  of 
them  a  promissory  note  for  the  amount,  payable  twelve  months 
\after  date,  with  interest.  One  of  these  notes  was  executed  by 
Peter  Vandivere,  one  of  the  sons-in-law  of  the  deceased. 

The  question  in  this  case  Is  whether  the  amount  for  which 
ibis  note  was  given  was  an  advancement  to  Malinda  Vandi- 
vere, the  wife  of  Peter  Vandivere,  and  a  daughter  of  the 
deceased,  and  whether  the  same  should  be  deducted  from  the 
share  of  the  estate  as  against  her  heirs  in  this  case,  she  being 
dead. 

There  is  evidence  in  the  .bill  of  exceptions  tending  to  show 
that  the  amount  was  intended  by  the  deceased  as  an  advance- 
ment to  the  daughter,  and  other  evidence  in  addition  to  the 
note  tending  to  show  that  it  was  a  loan  to  the  son-in-law 
Vandivere. 

On  the  trial  of  the  cause,  Winford  Dollins,  a  witness  for 
appellees,  over  the  objection  of  the  appellants,  was  permitted 
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to  testify  that  sometime  after  the  making  of  the  note  and 
receipt  by  him  of  the  money,  Peter  Vandivere  told  her  that 
*when  he  got  the  money  he  took  it  right  home  and  handed  it 
to  his  wife  and  said, ''  there  is  your  money/'  The  objection 
to  the  evidence  was,  that  it  was  hearsay,  and  not  a  statement 
or  admission  of  any  party  to  the  suit. 

We  think  the  objection  should  have  been  sustained.  Coun- 
sel for  appellees  submit  that  the  declaration  of  Peter  was  admis- 
sible, on  the  ground  that  he  was  acting  as  the  agent  of  his 
wife.  We  think  not.  It  was  not  made  in  connection  with 
any  act  of  his  as  agent,  but  was  by  way  of  recital  as  to  what 
liad  been  previously  done.  The  Bellefoniaine  JR.  W.  Cb. 
V.  Hunter,  33  Ind.  335. 

This  case  also  decides  another  point  in  the  case,  made  by 
the  appellees,  against  them ;  that  is,  that  we  can  disregard  this 
error  and  affirm  the  judgment  on  the  other  evidence. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
for  a  new  trial. 


■*■♦- 


The  PrrrsBURGH,  Cincinnati,  and  St.  Loitis  Eailway 

Co.  V.  Keller. 

From  the  Madison  Circuit  Court. 

N.  0.  Ro88  and  H.  D,  Thompson,  for  appellant. 
Lake  &  KUgore,  for  appellee. 

BusKiRK,  C.  J. — The  complaint  in  this  case  is  the  same  as 
in  the  case  of  The  Pittsburgh,  etc.,  R,  W.  Co.  v.  Keller, 
<inie,  p.  211,  and  our  ruling  must  be  the  same. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
j^emanded,  with  the  same  directions  as  in  said  case. 


218  SUPREME  CX)URT  OF  INDIANA. 

Vogel  V.  The  Lawrenceburgh,  etc.,  Co. 

VoGEL  V.  The  Lawbenceburgh  Tobaccx)  Manufactub- 

ING  Co. 

•Justice  op  the  Peace. — New  Trial. — A  new  trial  cannot  be  granted  by.» 
justice  of  the  peace,  on  account  of  newly-dificoveied  evidence,  after  tho 
expiration  of  four  days  from  the  entering  of  judgment.  Sec.  356,  2G» 
.&  n.  215,  is  not  applicable  to  courts  of  justices  of  the  peace. 

From  the  Dearborn  Common  Pleas. 

J.  Schwartz,  for  appellant. 

N.  8,  Givan  and Mathews,  for  appellee. 

Downey,  J. — The  appellee,  on  the  25th  day  of  February^ 
1871,  recovered  a  judgment  against  the  appellant,  before  a  jus- 
tice of  the  peace.  On  the  31st  day  of  July,  1871,  the  appel- 
lant filed  before  the  justice  a  verified  motion  or  complaint  for 
a  new  trial  in  the  cause,  on  account  of  newly-discovered  evi- 
dence. A  demurrer  to  the  complaint  or  motion  was  filed  by  th& 
appellee,  and  sustained  by  the  justice,  and  judgment  was  ren- 
dered for  the  defendant.  Vogel  appealed  to  the  common  pleas^ 
where  the  demurrer  to  the  motion  or  complaint,  which  had 
been  filed  before  the  justice,  was  again  sustained,  and  judg- 
ment rendered  for  the  defendant.  The  sustaining  of  the^ 
demurrrer  is  the  error  assigned. 

New  trials  before  a  justice  of  the  peace,  according  to  2  G» 
&  H.  592,  sec.  56,  must  be  granted  within  four  days  after 
entering  judgment. 

Judgments  by  default  may  be  set  aside  at  any  time  within 
ten  days.     2  G.  &  H.  593,  sec.  62. 

An  appeal  may  be  taken  within  thirty  days.  2  G.  &  'H.^ 
593,  sec.  64. 

Under  certain  circumstances,  an  appeal  may  be  ordered  by 
the  appellate  court  after  thirty  days.    2  G.  &  H.  597,  sec.  68. 

The  judgment  defendant  has  not  sought  relief  in  this  case 
in  any  of  these  modes,  but  has  filed  a  complaint  for  a  new 
trial  after  the  lapse  of  more  than  five  months. 

Counsel  for  appellant  concedes  that  his  position  is  novel,  but 
contends  that  that  is  no  sufficient  reason  why  it  cannot  bemain* 
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tained.  The  argument  is  this :  Sec.  75,  2  G.  &  H.  600,  is  as 
follows :  "  In  all  cases  not  in  this  act  specially  otherwise  pro- 
vided, proceedings  before  justices  shall  be  governed  by  the 
practice  and  usages  of  circuit  courts,  and  the  rules  of  the  com- 
mon law  so  far  as  the  same  are  in  force  in  this  State." 

The  statute  in  relation  to  new  trials  in  the  circuit  court,  2 
G.  &  H.  21 1,  sec.  352,  provides  that "  a  new  trial  may  be  granted 
in  the  following  cases,  and  upon  the  following  terms  :  *  * 
Seventh.  Newly-discovered  evidence  material  for  the  party 
applying,  which  he  could  not  with  reasonable  diligence  have 
discovered  and  produced  at  the  trial." 

Sec.  356,  2  G.  &  H.  215 :  "  Where  causes  for  new  trial  are 
discovered,  after  the  term  at  which  the  verdict  or  decision  was 
rendered,  the  application  may  be  made  by  a  complaint  filed  with 
the  clerk,  not  later  than  the  second  term  aflx^r  the  discovery, 
on  which  a  summons  shall  issue,  as  on  other  complaints,  requir- 
ing the  adverse  party  to  appear  and  answer  it  on  or  before  the 
first  day  of  the  next  term.  The  application  shall  stand  for 
heariiig  at  the  term  to  which  the  summons  is  returned  exe- 
cuted, and  shall  be  summarily  decided  by  the  court,  upon  the 
evidence  produced  by  the  parties.  But  no  such  application 
shall  be  made  more  than  one  year  after  the  final  judgment  was 
rendered." 

Is  this  section  applicable  to  the  court  of  a  justice  of  the 
^  peace  ?  It  is  conceded  that  there  is  no  authority  directly  in 
point.  Sec.  75,  above  quoted,  has  reference  to  "  cases  not  in 
this  act  specially  otherwise  provided."  As  we  have  seen,  thero 
is  a  section  in  the  justices^  act  which  provides  otherwise,  by 
enacting  that^new  trials  may  be  granted  within  four  days  after 
judgment,  and  which  must  be  construed  as  impliedly  forbid- 
ding the  granting  of  the  same  afi;er  that  time.  Foist  v.  Cop- 
pin,  35  Ind.  471,  has  some  bearing  on  the  question,  although 
not  directly  in  point. 

We  have  given  the  question  due  consideration,  and  have 
arrived  at  the  conclusion  that  the  ruling  of  the  common  pleas, 
in  sustaining  the  demurrer,  was  correct.  We  have  not  con- 
fiidered  it  necessary  to  decide  upon  the  sufficiency  of  the  facts- 
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alleged  in  the  complaint  to  warrant  the  granting  of  a  new  trial, 
supposing  the  other  question  out  of  the  way. 
The  judgment  is  affirmed^  with  costs. 


■•-•■*■ 


Shatto  et  al.  v.  Shelden,  Ex'b. 

From  the  Kosciusko  Circuit  Court. 

S.  8.  Biggs  and  E.  V.  Long,  for  appellants. 
J".  8.  Frazer  and  J2,  B,  Encelly  for  appellee. 

BusKiRK,  C.  J. — ^The  appellee,  as  executor  of  the  estate  of 
Elisha  Sheldon,  deceased,  submitted  his  final  report,  in  which 
he  claimed  a  credit  for  three  thousand  two  hundred  and  fifty- 
eight  dollars,  for  boarding  and  taking  care  of  his  mother, 
under  the  provisions  of  the  will  of  said  decedent.  The  appel- 
lants were,  upon  their  application,  made  defendants,  and  moved 
to  reject  and  strike  out  the  report  and  accompanying  exhibits, 
but  the  motion  was  overruled.  They  then  filed  exceptions  to 
the  confirmation  of  the  report,  which  were  stricken  out  on 
motion  of  the  appellee.  The  cause  being  called  for  trial,  the 
appellants  demanded  a  trial  by  jury,  which  was  overruled  by 
the  court.  The  cause  was  then  tried  by  the  court,  who  ren- 
dered a  finding,  in  favor  of  appellee,  for  the  sum  of  one  thou- 
sand seven  hundred  and  forty-two  dollars  and  five  cents.  The 
court  overruled  a  motion  for  a  new  trial. 

The  appellants  have  assigned  for  error  the  T)verruling  of 
the  motion  for  a  new  trial.  The  appellee  has  filed  in  this 
court  a  confession  of  error,  that  the  court  erred  in  refusing  the 
appellants  a  trial  by  jury.  The  judgment  must,  therefore,  be 
reversed  for  such  error. 

We  have  looked  into  the  record  and  find  that  there  is  no 
other  question  discussed  by  counsel  for  appellants  that  we  can 
"decide.  The  evidence  is  not  in  the  record,  and,  hence^  we  caa 
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not  determine  as  to  the  euflSiciency  of  the  evidence  to  support 
the  finding.  The  principal  and  most  important  question  in  the 
case  is  whether  the  appellee  is  still  the  executor  of  such  estate. 
It  appears  that  on  the  27th  day  of  January,  1865,  he  submit- 
ted his  final  report,  and  was  discharged,  and  that  afterward,  on 
the  18th  day  of  September,  1871,  the  appellee  filed  his  appli- 
cation, supported  by  affidavit,  to  have  said  settlement  set  aside, 
which  motion  was  sustained,  and  the  court  entered  of  record 
an  order  setting  aside  said  settlement  and  restoring  the  said 
appellee  as  executor ;  but  the  application  and  affidavit  are  not 
in  the  record,  and,  consequently,  we  are  unable  to  determine 
for  what  cause  such  order  was  made,  and  we  decide  nothing 
in  reference  thereto. 

The  judgment  is  reversed,  with  costs,  upon  such  confesdon 
of  error ;  and  the  cause  is  remanded  for  a  new  trial. 


Bbownlee  v.  SwrrzEB,  Guabdian. 

IirsANE  F£BSOir. — Ouardum.'-AUorTieifs  i^.— Under  the  fifth  eection  of  the 
act  of  May  29th,  1852,  2  G.  &  II.  673,  relating  to  insane  persons  and  the 
appointment  of  guardians,  etc.,  the  guardian  of  an  insane  person  may  be 
required  to  pay  an  attorney,  employed  by  the  children  of  such  insane  per- 
son to  prosecute  the  proceeding  in  which  such  person  was  adjudged  insane 
and  said  guardian  was  appointed^  for  services  rendered  under  such 
employment. 

From  the  Grant  Circuit  Court 

J.  Browrdeey  for  appellant. 

A.  Steele  dknA  R.  T.  St.  John,  for  appellee. 

BusKiBK,  C.  J. — ^This  was  an  action  by  appellant  against 
the  appellee,  as  guardian  of  an  insane  person,  for  services  ren- 
dered in  the  proceedings  which  resulted  in  such  person  being 
adjudged  insane  and  in  the  appointment  of  a  guardian  to  man- 
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age  her  estate.  The  appellant  was  employed  by  the  children 
of  such  insane  person  to  prosecute  such  proceeding.  After  a  long 
investigation,  such  person  was  adjudged  incapable  of  managing 
her  property,  and  the*  appellee  was  appointed  her  guardian. 
It  appears  of  record  that  such  person  has  an  estate  of  six  or 
seven  thousand  dollars.  The  services  of  the  appellant  and 
their  value  are  admitted,  and  the  sole  question  made  by  coun- 
sel for  appellee  is,  whether  the  estate  of  such  person  is  liable 
to  pay  the  appellant  for  his  services. 

The  proceedings  were  had  under  the  act  of  May  29th,  1852, 
2  G.  &  H.  573,  relating  to  insane  persons  and  the  appoint- 
ment of  guardians  for  such  persons,  etc.  The  fifth  section  of 
said  act  reads : 

'^  Whenever  a  guardian  shall  be  appointed  for  any  person  of 
unsound  mind,  he  shall  pay  the  expenses  of  such  trial,  but  if 
the  jury  find  that  such  person  is  not  of  unsound  mind,  then 
the  court  shall  give  judgment  against  the  person  making  the 
complaint  for  the  costs.'' 

We  think  that  the  above  section  not  only  authorized,  but 
required,  the  payment  of  the  appellant,  for  the  reasonable  value 
of  his  services,  out  of  the  estate  of  the  person  for  whom  the 
guardian  was  appointed.  It  is  expressly  provided,  that  "when- 
ever a  guardian  shall  be  appointed  for  any  person  of  unsound 
mind,  he  shall  pay  the  expenses  of  such  trial.''  The  word 
"  expenses  "  embraces  costs  of  officers  and  fees  of  witnesses  and 
jurors,  and  reasonable  attorneys'  fees; for  it  is  obvious  that  an 
inquisition  of  insanity  could  not  be  correctly  and  legally  insti- 
tuted and  carried  through  without  the  services  of  an  attorney, 
and  as  the  object  of  the  inquisition  is  to  protect  the  property 
of  insane  persons,  the  legislature  has  wisely  provided  that  the 
expenses  of  such  trial  shall  be  paid  by  the  guardian,  when 
one  is  appointed.  On  the  other  hand,  it  is  provided  that  if 
the  jury  find  that  such  person  is  not  of  unsound  mind,  tlien 
the  court  shall  give  judgment  against  the  person  making  the 
complaint,  for  the  costs.  The  first  branch  of  the  section  encour- 
ages persons  to  institute  such  proceedings  where  there  are  rea- 
sonable grounds  therefor,  while  the  last  clause  discourages  the 
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institation  of  such  proceedings  without  probable  cause.  la 
ihe  last  case,  the  penalty  imposed  is  the  payment  of  the  costs. 

We  think  the  words  "  expenses"  and  "  costs"  were  advisedly 
nosed,  and  were  intended  to  convey  different  meanings.  Unless 
4k  guardian  is  appointed,  the  court  would  bave  no  jurisdiction 
over  the  estate  of  such  person,  and  could  make  no  order  in 
xeference  thereto.  If,  however,  the  finding  was  the  other  way, 
ibe  legislature  bad  the  right  to  authorize  the  court  to  adjudge 
ibe  costs  against  the  person  making  the  complaint,  but  pru- 
dently left  such  person  to  settle  with  bis  attorney. 

Tbe  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  instructions  to  tbe  court  below  to  overrule  tbe 
demurrer  to  tbe  complaint,  and  for  furtber  proceedings^  ia 
^ux^ordance  witb  tbis  opinion. 


The  Wbsteen   Union   Teleoraph  Company  v.   Hop- 

EINS. 

Fleadino. — Demurrer  to  ChmpUdni doesnoi  go  to  Damagea.'—lkanagear^Jn  an 
action  for  the  breach  of  a  contract  bj  defendant,  whereby,  it  is  alleged^ 
'  plaintiff  suffered  damages  in  the  loss  of  advantage  he  otherwise  would  have 
realized  from  other  contracts  made  by  him,  a  demurrer  to  the  complaint, 
.  wherein  the  contract  between  plaintiff  and  defendant  and  the  breach  thereof 
hy  defendant  are  averred  does  not  raise  the  question  of  the  liability  of  defend- 
ant for  consequential  damages,  by  reason  of  the  loss  of  such  advantage  suf- 
fered by  plaintiff.  The  contract  with  defendant  and  its  breach  by  him 
being  alleged,  the  amount  of  damages  is  not  to  be  decided  by  demurrer. 

JSame. — Copy  cf  Written  InstrumenL — Demurrer, — Statule  of  Frauds, — Under 
the  code,  in  an  action  upon  a  contract  which  is  not  alleged  to  be  in  writ- 
ing, and  the  original  or  a  copy  of  which  is  not  filed  with  the  complaint, 
the  presumption  is,  that  the  contract  is  not  in  writing;  and  if  the  contract 
is  such  as  is,  by  the  statute,  required  to  be  in  writing,  the  objection  may  be 
taken  by  demurrer. 

ISahe. — Co7Ura£t, — Action  On, — Telegraph  Degpatch, — Evidence, — In  an  action 
against  a  telegraph  company  for  failure  to  transmit  a  despatch,  by  reason 
of  which  the  plaintiff  lost  the  advantage  of  certain  contracts  made  by  him. 
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with  other  parties,  the  action  is  not  founded  on  sach  contracts,  but  on> 
the  contract  of  the  company  to  send  and  deliver  the  despatch ;  therefore 
said  contracts  with  other  parties  may  he  proved,  under  the  allegations  of 
the  complaint,  to  have  been  in  writing. 

Peacticb.— £'xcc88it»  Damages,— Motion  for  New  frial— That  the  damages 
assessed  by  the  court  upon  the  trial  were  excessive,  cannot  be  presented 
fur  the  consideration  of  the  Supreme  Court,  except  by  making  it  a  reasoa 
for  a  new  trial  in  the  court  below. 

'EVTDESCE.--Tekffraph  De8pateh,'^Seeondary  EvidenM.-~'la  an  action  agtunst 
a  telegraph  company  for  damages  for  failure  to  transmit  a  despatch,  the 
original  despatch  delivered  to  the  operator  must  be  given  in  evidence,  or 
if  not  its  absence  must  be  properly  accounted  for  b6i6r63eoondai7  evidence- 
thereof  can  be  admitted. 


From  the  Laporte  Circnit  Court. 

W.  H.  Calkins,  for  appellant. 

X.  A.  Cole  and  J".  A.  Thomtony  for  appellee. 

Downey,  J. — Hopkins,  the  appellee,  brought  his  action 
against  the  telegraph  company,  to  recover  damages  alleged  to 
have  been  sustained  by  him,  by  reason  of  the  negligence  of  the 
appellant  in  failing  to  transmit  and  deliver  a  message  entrusted 
to  it  by  him  for  that  purpose,  at  its  office  in  Chicago,  in  the 
State  of  Illinois.  The  message  was  to  have  been  transmitted 
from  Chicago  to  Michigan  City,  in  this  State,  and  was  as  fol- 
lows: 

"  To  H.  M.  Hopldns :  Tell  Kellogg  I  take  the  brick* 
Home  to-morrow.     (Signed)  J.  T.  Hopkins." 

The  complaint  was  in  two  paragraphs,  to  each  of  which  a 
demurrer  was  overruled,  whereupon  the  appellant  filed  an 
answer  of  general  denial. 

There  was  a  trial  by  the  court,  which  resulted  in  a  finding 
for  the  appellee,  his  damages  being  assessed  at  two  hundred 
and  fourteen  dollars  and  twenty  cents,  and  a  judgment  in  his 
favor  for  that  amount,  the  motion  of  the  appellant  for  a  new 
trial  having  been  overruled.  The  proper  exceptions  were 
reserved  at  each  stage  of  the  case,  and  the  evidence  is  in  the 
record  by  a  bill  of  exceptions. 

There  are  but  two  errors  assigned,  viz. : 
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1.  Overruling  the  demurrers  to  the  several  paragraphs  of 
the  complaint. 

2.  Overruling  the  motion  of  the  appellant  fi)r  a  new  trial. 
We  will  consider  these  in  their  order ;  and,  first,  were  the 

demurrers  correctly  overruled  ? 

The  case  made  by  the  first  paragraph  of  the  complaint  is 
this :  Hopkins,  the  appellee,  had  entered  into  a  contract  with 
one  Kellogg,  at  Michigan  City,  Indiana,  for  the  purchase,  by 
the  former  from  the  latter,  of  the  brick  in  a  certain  kiln,  esti- 
mated at  one  hundred  and  fifty  thousand,  more  or  less,  at  an 
agreed  price  often  dollars  per  thousand,  Kellogg  agreeing  to 
hold  the  brick  for  Hopkins  till  the  close  of  a  certain  day,  dur- 
ing which  time  it  was  to  be  optional  with  Hopkins  whether  he 
would  take  them  or  not ;  that  Hopkins  on  that  day  went  to 
Chicago  and  made  a  contract  for  the  sale  of  the  same  brick  to 
certain  parties  there  at  an  advanced  price ;  that  thereupon,  at 
about  three  o'clock  in  the  afternoon,  he  went  to  the  office  of 
the  appellant  in  Chicago,  and  delivered  to  its  operator  there 
the  message  hereinbefore  referred  to  for  transmission  to  his 
brother  and  agent  at  Michigan  City,  and  paid  the  charges  for 
its  transmission  ;  that  appellant,  by  reason  of  the  negligence 
and  carelessness  of  its  servants,  failed  to  transmit  and  deliver 
said  message  until  noon  of  the  next  day ;  that  in  consequence 
of  such  failure  Kellogg  sold  the  brick  to  other  parties,  though 
he  could  and  would  have  delivered  them  to  the  appellee,  had 
said  message  been  delivered  at  the  proper  time ;  that,  by  reason 
of  said  negligence  and  failure,  the  appellee  was  deprived  of 
the  advantage  he  would  otherwise  have  realized  from  his  con- 
tracts, and  was  thereby  damaged  five  hundred  dollars. 

The  second  paragraph  difiers  from  the  first  only  in  treating 
the  arrangement  between  the  appellee  and  Kellogg  as  a  prop- 
osition by  the  latter  to  sell  the  brick  to  the  former,  and  that 
the  message  alluded  to  was  the  acceptance  of  that  proposition,^ 
attempted  to  be  communicated  to  Kellogg  through  the  instru- 
mentality of  the  appellant. 

Counsel  for  the  appellant  says :    '^  Our  first  objection  to 
Vol.  XLIX.— 15 
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each  count  of  the  complaiDt  is^  that  it  does  not  allege  that  the 
appellee  was  compelled  to  or  became  liable  to  pay  any  dam- 
ages^ or  was  otherwise  injured  in  the  alleged  &ilure  of  the 
appellant  to  deliver  the  message,  except  in  the  loss  of  specu- 
lative gains  and  profits,  which,  under  certain  contingencies, 
lie  might  have  made.     This  the  law  does  not  allow." 

We  do  not  deem  it  necessary  to  consider  this  question  in 
decidiQg  the  demurrer. 

The  complaint  alleges  the  making  of  a  contract  by  the  defend- 
ant and  the  violation  of  it.  This  shows  that  the  plaintiff  has 
a  cause  of  action  for  some  amount  in  damages,  and  what  that 
amount  shall  be  is  not  a  question  to  be  decided  upon  a  demur- 
rer to  the  complaint. 

The  next  objection  urged  is,  '^  that  the  supposed  contract 
alleged  between  the  appellee  and  Kellogg  is  within  the  stat- 
ute of  frauds,  and  could  not  have  been  enforced  by  either 
against  the  other. 

'^  No  writing  is  filed  with  the  complaint,  nor  is  any  writing 
referred  to  therein ;  this  court  will,  therefore,  presume  that  the 
contract  was  verbal. 

'^  Neither  is  it  alleged  that  anythinfi:  was  paid  as  earnest  to 
bind  the  bargain,  or  Sat  the  pr^^,  or  Zy  part  of  it,  ^ 
delivered  by  Kellogg  to  the  appellee ;  and  the  amount  or 
value  of  the  subject  of  the  contract  largely  exceeds  fifty  dol- 
lars, to  wit,  one  hundred  and  sixty-three  thousand  brick  at  tep 
dollars  per  thousand.'' 

We  think  this  position  untenable.  At  common  law,  where  a 
contract  required  by  the  statute  of  frauds  to  be  in  writing  was 
declared  upon,  it  wa3  unnecessary  to  allege  in  the  declaration 
that  it  was  in  writing.  But  it  has  been  held,  under  the  codcy 
where  a  contract  in  writing  is  declared  on,  the  original  or  a  copy ' 
of  it  must  be  filed  with  the  complaint;  and  if  it  is  not  alleged 
to  be  in  writing,  and  the  original  or  a  copy  is  not  filed,  the 
'presumption  arises  that  the  contract  is  not  in  writing ;  and  if 
the  contract  is  such  as  is  required  by  the  statute  to  be  in  writ- 
ing, the  objection  may  be  taken  by  demurrer.  But  if  the  con- 
tract is  such  as  might  be  valid  without  being  in  writing,  as  a  con-^ 
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tract  for  the  sale  of  goods^  where  there  is  part  payment^  etc.^  the 
objection  cannot  be  raised  by  demurrer.  Harper  v.  MiUer,  27 
Ind.  277. 

The  action  in  the  case  under  consideration  is  not  on  the  con- 
tract for  the  sale  of  the  brick^  but  is  on  the  contract  to  send 
and  deliver  the  despatch.  The  contract  with  reference  to  the 
sale  of  the  brick  may  be  proved^  under  the  allegations  of  the 
complaint^  to  have  been  in  writing,  if  that  is  necessary,  although 
that  &ct  is  not  alleged.  Hence,  this  objection  to  the  complaint 
must  be  disallowed. 

The  following  are  the  grounds  for  a  new  trial  urged  in  the 
•circuit  court: 

1.  The  finding  of  the  court  is  contrary  to  the  evidence. 

2.  It  is  contrary  to  law. 

3.  The  court  erred  in  admitting  the  paper  to  be  read  in  evi- 
dence, purporting  to  be  a  message  to  one  H.  M.  Hopkins,  it 
l>eing  the  only  one  introduced  in  evidence,  over  the  objection 
of  the  defendant,  etc. 

Counsel  for  appellant  discusses,  at  considerable  length,  the 
question  as  to  the  amount  of  damages  awarded  by  the  court. 
As  the  finding  of  the  court  was  not  questioned  on  this  ground 
4>y  the  motion  for  a  new  trial,  we  cannot  consider  the  question. 

The  last  reason  for  a  new  trial  should  have  prevailed.  The 
original  telegram  or  despatch  should  have  been  used  as  evi- 
dence, or  its  absence  properly  accounted  for,  before  secondary 
evidence  was  allowed.  Durkee  v.  The  Vermont  CentrcUIt.  22. 
Cb.,  29  Vt.  127 ;  WiUiams  v.  5ncicK,  37  Miss.  682 ;  MaUeaon 
-v.Noyea,  25  111.  591. 

In  the  first  named  case,  the  question  is  discussed  as  to  what 
is  the  original.  In  the  case  under  consideration,  however, 
there  is  no  doubt  but  that  the  despatch  delivered  to  the  oper- 
ator was  the  original. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
&r  a  new  trial. 
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From  the  Green  CSrcuit  Court. 

W.  J.  Baker  and  L.  Shaw,  for  appellants. 

A.  G.  Oavins  and  E,  H.  G.  Gavins,  for  appellees. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  against 
the  appellants^  upon  the  bond  of  Sanders  as  the  guardian  of 
Mary  S.  Milam  and  Abraham  L.  Milam,  who  were  minor 
heirs  of  John  "W.  Milam,  deceased,  the  said  Mary  having  inter- 
married with  said  Andrew  M.  Bucher.  The  bond  is  in  the 
ordinary  form  of  a  guardian's  bond,  and  the  breaches  assigned 
are: 

1 .  That  the  guardian  has  converted  to  his  own  use  the  money^ 
credits,  and  assets  of  said  relator. 

2.  That  he  has  fiiiled  to  render  an  account  of  his  proceed- 
ings whenever  required  by  law. 

3.  That  he  has  failed  to  settle  with  and  account  to  the  rela- 
tor Andrew  M.  Bucher,  husband  of  said  Mary  S. 

4.  That  said  guardian  has  failed  to  rent  the  lands  of  said 
ward  to  the  best  advantage,  and  failed  to  account  for  the  rents 
due  to  said  ward. 

Issue,  trial  by  the  court,  findingand  judgment  for  the  plain- 
tiff for  the  sum  of  one  thousand  nine  hundred  and  forty-eight 
dollars  and  ninety-two  cents,  a  new  trial  being  asked  for  by 
the  defendants,  and  denied.     Exception. 

One  of  the  grounds  upon  which  a  new  trial  was  asked  was^ 
that  the  damages  assessed  by  the  court  were  excessive. 

Error  is  assigned  upon  the  overruling  of  the  motion  for  a 
new  trial. 

The  evidence  is  before  us.  It  appears  that  the  executor  of 
John  W.  Milam  had  lent  some  money  belonging  to  the  estate 
to  Peter  S.  Nance  and  Josiah  Tongate,  and  had  taken  a  note 
and  mortgage  from  Nance.  This  claim  came  into  the  hands 
of  Sanders,  as  guardian  of  the  two  children.  At  the  time  this 
suit  was  brought,  there  was  near  three  hundred  dollars  remain- 
ing due  and  uncollected  on  this  claim,  which  had  been  reduced 
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to  judgment.  The  guardian  also  held  a  note,  payable  to  him- 
self, as  the  gaardian  of  the  heirs  of  John  W.  Milam, 
signed  by  John  T.  Owen  and  Bennett  Stalcup,  for  two  hun- 
dred and  seven  dollars.  This  note^seems  to  have  been  unpaid. 
These  two  items  musib  have  been  charged  wholly  against  the 
gaardian,  in  order  to  make  up  the  amount  found  against  him. 
The  half  of  each  one  of  these  two  items  would  seem  to  have 
belonged  to  each  of  the  wards.  The  guardian  could  not  be 
sued  by  the  relator  for  the  half  belonging  to  her  until  he  had 
collected  it,  unless  there  was  an  allegation  of  negligence,  or 
some  other  allegation  that  would  make  him  responsible  for  it. 
There  is  no  such  allegation  in  the  complaint. 

We  are  of  opinion,  therefore,  that  the  motion  for  a  new  trial, 
on  the  ground  of  excessive  damages,  was  well  taken  and 
should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 


Layton  v.  TfiB  State. 

XiQUOB  Law  of  1873. — AffidamL---Jn  a  prosecution,  under  the  tenth  section 
of  the  liquor  law  ot  1873,  for  a  sale  of  liquor  after  nine  o'clock  in  theeyen- 
ing,  it  is  necessary  to  allege  that  the  liquor  waa  sold  to  be  drank  on  the 
premises  where  it  was  sold. 

From  the  Putnam  Circuit  Court. 

J".  J.  Smiley  and  W.  G,  Neffy  for  appellant. 

(7.  A,  Buakirhy  Attorney  General,  12.  2).  Doyle,  TT.  i?. 
GtUhriey  Prosecuting  Attorney,  and  T.  C.  GrooTns,  for  the 
State. 

Downey,  J. — ^This  was  a  prosecution  on  affidavit  and  infor- 
mation, against  the  appellant,  under  the  tenth  section  of  the 
.liquor  law  of  February  27th,  1873,  Acts  1873,  p.  151. 
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The  affidavit  charges  a  sale  made  after  nine  o'clock  in  the- 
evenings  but  it  does  not  allege  that  the  liquor  was  sold  to  be^ 
drunk  on  the  premises  where  it  was  sold.  Amotion  to  quash 
the  affidavit  and  information  was  made  and  overruled  in  the 
circuit  court.  According  to  the  opinion  of  a  majority  of  the 
court  in  Morris  v.  The  State^  47  Ind.  503,  the  motion  should 
have  been  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  quash  the  affidavit  and  information. 


MONTGOMEBY  £T  AL.  V.  GOBBELL  ET  AL. 

PBAcncE. — Supreme  Court, — AUercUion  ofH^unaaripl. — ^Where,  on  appeal  to  the 
Supreme  Court,  alterations  have  been  made  in  a  bill  of  exceptions  and  the 
transcript  of  the  record,  by  counsel  for  the  appellant,  before  they  were 
agned,  without  any  wrongful  purpose,  the  appeal  will  not,  because  of  such, 
alterations,  be  dismissed,  but  the  parties  will  be  left  to  the  usual  joiethods 
of  correcting  the  record. 

Same. — Instrument  Lost  or  Token  from  Files, — Where  a  written  instrument 
which  should  constitute  part  of  the  record  cannot  be  found,  so  as  to  be  copied 
into  a  transcript  for  appeal  to  the  Supreme  Court,  a  supposed  duplicate 
thereof  should  not  be  substituted  without  the  consent  of  the  appellee  or  hi» 
attorney,  but  proper  proceedings  should  be  instituted  to  compel  the  pro* 
duction  of  the  original,  or  to  prove  its  contents  and  thus  make  it  a  part  of 
the  record. 

TVom  the  Jefferson  Circuit  Court. 

E.  G.  Leland,  V.  Kirk,  J.  L.  Wilson^  B.  R.  Wilson,  and  Jl 
IL  Stotsenburg,  for  appellants. 
(7.  A.  Korbly,  for  appellees. 

BusKiBK,  C.  J. — The  appellees  have  filed  a  written  motioa 
to  dismiss  the  appeal  in  this  cause,  for  the  following  reasons : 

1.  Because  the  transcript  filed  in  this  court  has  been,  since 
it  was  certified  by  the  clerk,  materially  and  wrongfully  changedl 
by  erasures  and  interlineations. 
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2.  That  counsel  for  appellants  caused  to  be  copied  into  the 
transcript  certain  tax  receipts  which  were  not  read  in  evidence, 
and  which  are  materially  different  from  those  that  were  read 
on  the  trial. 

3.  That  the  transcript  contains  an  exception  to  the  giving 
of  certain  instructions  which  is  not  in  the  original  bill  of 
exceptions. 

The  motion  was  supported  by  affidavits.  A  copy  of  the 
motion  was  served  upon  counsel  for  appellants,  and  they  were 
notified  when  the  motion  would  be  heard. 

The  parties  have  had  a  full  hearing.  A  large  number  of 
affidavits  have  been  read  by  each  of  them. 

It  was  very  fully  proved  that  there  was  an  interlineation, 
in  the  handwriting  of  one  of  the  attorneys  for  appellants,  in 
the  original  bill  of  exceptions,  and  that  the  words  inserted 
have  been  copied  into  the  transcript.  But  we  think  it  was 
shown  by  the  weight  of  testimony  that  such  alteration  was 
made  before  the  bill  of  exceptions  was  signed  by  the  judge. 

It  was  also  very  clearly  proved  that  the  alterations  and 
interlineations  in  the  transcript,  complained  of  in  the  motion, 
were  made  by  one  of  the  attorneys  for  appellants.  The  attor- 
ney named,  in  his  affidavit,  admitted  that  such  alterations  were 
made  by  him,  but  claimed  that  they  were  made  by  authority 
and  before  the  transcript  was  certified  by  the  clerk  of  the  court 
below. 

It  appears  of  record  that  the  clerk  of  the  court  below 
employed  an  attorney  of  that  court  to  make  out  the  transcript; 
that  when  it  was  made  out  it  was  handed  by  such  person  to 
one  of  the  attorneys  for  the  appellants  for  examination  and 
correction ;  and  that  such  attorney  made  the  three  changes 
complained  of,  and  that  about  twenty-five  other  alterations 
were  also  made.  In  our  judgment,  it  was  very  clearly  and 
satisfactorily  proved,  that  such  alterations  and  interlineations 
were  made  before  the  transcript  was  certified  by  the  clerk. 

While  we  are  of  opinion  that  the  attorneys  for  appellants 
acted  in  good  faith,  believing  they  had  a  clear  legal  right  to 
do  what  they  did  do,  we  must  express  our  entire  disapproval 
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of  the  manner  in  which  the  alterations  and  interlineations  were 
made.  It  was  proper  for  the  attorney  who  made  out  the 
transcript  to  submit  the  same  to  the  attorneys  for  appellants 
for  examination  and  correction;  but  couxisel  for  appellants 
should  have  noted  down  on  a  separate  paper  the  alterations 
they  desired  made^  and  should  have  submitted  the  same  to  the 
person  charged  with  the  preparation  of  the  transcript,  who 
should  have  made  such  changes  as  he  thought  were  right. 

An  attorney  should  never,  under  any  circumstances,  make 
any  changes  or  interlineations  in  a  record,  in  his  own  handr 
writing.  The  changes  and  interlineations  in  the  bill  of  excep- 
tions and  transcript,  being  in  the  handwriting  of  one  of  the 
attorneys  for  appellants,  very  naturally  and  reasonably  excited 
a  suspicion  in  the  minds  of  the  attorneys  for  appellees,  that 
there  had  been  a  wrongful  tampering  with  the  record,  and 
hence  this  proceeding. 

Counsel  for  appellants  have  reason  for  thankfulness  that 
they  were  so  circumstanced  that  they  have  been  able  to  show 
when  and  under  what  state  of  facts  the  alterations  and  inter- 
lineations were  made.  The  jeopardy  in  which  they  have  been 
placed  should  be  a  warning  to  them  and  all  other  attorneys. 

Upon  the  trial  of  the  cause  in  the  court  below,  the  appellees 
read  in  evidence  certain  tax  receipts,  but  they  were  taken  away 
by  the  wife  of  one  of  the  appellees.  They  were  made  a  part 
of  the  bill  of  exceptions  by  the  words  "  here  insert,"  but 
when  the  person  engaged  in  making  out  the  transcript  desired 
to  copy  them  into  the  transcript,  they  could  not  be  found. 
Counsel  for  appellants  applied  to  the  appellees  and  their  coun- 
sel for  such  receipts,  but  they  all  said  they  did  not  have  them, 
and  did  not  know  where  they  were.  In  this  emergency,  the 
person  making  out  the  transcript,  one  of  the  appellants,  and 
one  of  his  attorneys,  but  not  the  one  who  made,  the  alterations 
in  the  bill  of  exceptions  and  transcript,  went  to  the  treasurer's 
office  and  procured  what  were  supposed  to  be  duplicates  of  the 
original  receipts,  which  were  copied  into  the  transcript.  The 
original  receipts  contained  a  description  of  the  land  upon  which 
the  taxes  were  paid ;  but  those  copied  into  the  record  do  not. 
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This  substitution  might  have  been  made  with  the  consent  of 
the  appellees  or  their  attorneys,  but  not  otherwise.  Counsel 
for  appellants  should  have  compelled,  by  proper  proceedings 
in  the  court  below,  the  production  of  such  receipts,  or,  if  they 
were  shown  to  be  lost  or  destroyed,  should  have  proved  their 
contents,  and  thus  made  them  a  part  of  the  record.  They  con- 
stituted a  part  of  the  files  and  should  not  have  been  taken  away, 
and  the  person  who  did  so  should  have  been  punished  for  con- 
tempt. 

Having  reached  the  conclusion,  from  a  very  careful  consid- 
eration of  the  evidence,  that  the  alterations  in  the  bill  of  excep- 
tions and  transcript  were  made  before  they  were  signed,  and 
that  counsel  for  appellants  were  not  actuated  by  any  wrong- 
ful or  criminal  purpose,  we  think  the  appeal  should  not  be 
di^issed,  but  that  the  parties  should  be  left  to  the  usual  methods 
of  correcting  the  record. 

The  motion  is  overruled. 


Almtodt  v.  The  State. 

Cmcurr  Court. — Proeeeulion  by  Affidavit  and  Informalion. — In  the  absence 
of  an  indictment,  there  can  be  no  prosecution  commenced  in  the  ciicoit 
court  upon  an  affidavit  without  an  information. 

From  the  Jefferson  Circuit  Court. 

J.  L.  Knight,  for  appellant. 

O.  A.  Buakirh,  Attorney  General,  for  the  State. 

BnsKiRE,  C.  J. — The  appellant  waa  prosecuted  and  con- 
victed in  the  court  below  for  malicious  trespass.  The  prose- 
cution proceeded  solely  upon  an  affidavit.  There  was  no 
information  filed.  It  has  been  held,  that,  in  the  absence  of  an 
indictment,  there  can  be  no  prosecution  commenced  in  the 
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circuit  court  without  an  affidavit  and  information.  Byrne  v» 
Uie  State,  47  Ind.  120;  Monigcry.  The  State,  48  Ind.  383- 
The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  quash  the 
affidavit. 


Stephenson  et  al.  t?.  Fabmeb  et  al. 

Highway. — EstahUsJiment  by  User.— To  entitle  a  pnblic  highway,  estab* 
liflhed  by  use  for  twenty  years  or  more,  to  be  entered  of  record,  it  should 
be  ascertained  and  described  with  the  same  certainty  that  would  be  ncjices* 
sary  in  establishing  a  highway  originally. 

Same. — If  the  evidence  shows  that  the  road  was  never  surveyed  or  worked 
by  authority,  and  that  the  track  was  continually  changed  to  accommo- 
date fields  and  to  go  around  obstructions,  it  will  be  insufficient 

From  the  Monroe  Circuit  Court. 

J.  S.  S.  Hunter,  /.  W,  Bvshirlc,  and  L.  L.  Norton,  for  apfpel- 
lants. 

P.  (7.  Dunning,  J,  F.  Pittman,  and  J.  H.  Louden,  for  appel- 
lees. 

BiBBLE,  J. — Proceedings  to  have  a  road^  which,  it  is 
alleged,  has  been  used  as  a  public  highway  for  twenty  years 
or  more,  ascertained,  described,  and  entered  of  record. 

The  petition  was  filed  before  the  board  of  county  commis- 
sioners, and  the  prayer  of  the  petitioners  there  denied.  An 
appeal  was  taken  to  the  circuit  court,  a  trial  by  jury  therein 
had,  a  verdict  for  the  plaintiffs,  motion  for  a  new  trial  over- 
ruled, exception,  an  order  to  record  the  road,  and  appeal  to 
this  court. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned  for 
error^  and  we  think  the  motion  ought  to  have  been  sustained. 
The  evidence  is  all  before  us.  It  does  not  prove  the  existence 
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of  any  such  highway  as  that  described  in  the  petition.  It 
should  have  been  shown  by  course  and  distance  sufficiently 
particular  to  be  practically  ascertained  and  described^  that  it 
might  be  entered  of  record.  The  evidence  tends  to  prove  that 
what  is  claimed  to  be  a  highway  was  cut  out  without  a' survey, 
and  never  worked  by  authority;  that  as  new  fields  were 
fenced  contiguous  to  it,  or  obstructions  fell  into  it,  the  track 
was  continually  changed  to  accommodate  the  fields  and  go 
Toond  the  obstructions.  All  the  witnesses  agree  that  the  road 
was  frequently  changed,  and  some  say  even  as  much  as  a  quar- 
ter or  half  a  mile  from  its  original  track,  and  that  it  never  was 
long  in  the  same  place. 

We  think  that  to  entitle  a  public  highway,  established  by 
use  for  twenty  years  or  more,  to  be  entered  of  record,  it  should 
be  ascertained  and  described  with  the  same  certainty  that 
would  be  necessary  in  establishing  a  highway  originally. 

We  are  not  aware  that  the  statute  upon  which  this  proceed- 
ing is  founded  (3  Ind.  Stat.  290,  sec.  45)  has  ever  received  a 
construction  as  to  the  method  of  having  a  public  highway, 
established  by  user,  ascertained,  described,  and  entered'  of 
record,  but  we  are  not  without  light  as  to  the  true  principles 
which  should  guide  us  in  its  construction.  See  Epler  v.  Niman, 
6  Ind.  459  ;  Barnard  v.  Haworth,  9  Ind.  103 ;  Hart  v.  The 
Trustees,  etc.,  15  Ind.  226  ;  Holcraft  v.  King,  25  Ind.  352 ; 
Fisher  v.  Hobbs,  42  Ind.  276. 

The  judgment  below  is  reversed ;  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  decision. 
Petition  for  a  rehearing  oyerralecl. 
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Hdsbaitd  AST)  Wipe. — Mortgage. — Marriage  of  Female  Mortgagor  to  Mort- 
gagee,— ^An  unmarried  woman  executed  a  note  and  a  mortgage  on  her 
wtal  estate  to  secure  its  payment,  and  afterward  married  the  payee  of  the 
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note,  the  mortgagee,  who,  after  the  marriage,  assigned  the  mortgage  and 
delivered  the  note  to  a  third  person,  who  brought  suit  to  foreclose  the 
mortgage. 
ffeld,  that,  by  the  marriage,  the  debt  and  mortgage  were  discharged,  and  the 
action  could  not  be  maintained. 

From  the  Bartholomew  Circuit  Court. 

W.  W.  Herod,  F.  WirUer,  and  F.  T.  Hord,  for  appellant. 

S.  Stansifer,  for  appellee. 

*  Downey,  J. — Action  by  the  appellant  against  the  appellee 
and  Michael  Kinney.  It  is  alleged  in  the  complaint  that,  on 
the  8th  day  of  January,  1872j  said  defendant,  Eliza  Kinney, 
then  Eliza  McCabe  and  sole,  executed  a  mortgage  to  said 
Michael  Kinney  of  certain  real  estate,  described  in  the  com- 
plaint, to  secure  the  payment,  when  due,  of  a  certain  promis- 
sory note,  therein  mentioned,  made  by  said  Eliza  McCabe,  and 
payable  to  said  Michael  Kinney ;  that  said  Michael  Kinney 
transferred  the  note,  without  writing,  to  the  plaintifiF,  and  also 
transferred  the  mortgage  to  him,  in  writing ;  that  since  the 
execution  of  the  note  and  mortgage,  the  defendants  have  inter- 
married, etc.  A  copy  of  the  note  and  also  of  the  mortgage 
is  filed  with  the  complaint. 
Eliza  Kinney  answered : 

1.  No  consideration. 

2.  Partial  failure  of  consideration. 

3.  The  same  in  another  form. 

4.  That  since  the  execution  of  the  note  and  mortgage,  this 
defendant  and  her  co-defendant  intermarried,  and  after  said 
marriage  her  co-defendant  assigned  and  transferred  said  moit- 
gage  and  note  to  the  plaintiff. 

5.  That  after  the  execution  of  the  note  and  mortgage,  the 
defendant  and  said  Michael  Kinney  intermarried,  and  after  said 
marriage  said  Kinney  assigned  said  note  and  mortgage  to  the 
plaintiff,  the  note  by  parol  and  the  mortgage  in  writing ;  that 
the  assignment  of  the  mortgage  was  made  as  collateral  secu- 
rity for  a  debt  of  said  Michael  to  the  plaintiff,  and  the  prop- 
erty so  mortgaged  was  at  the  time  and  now  is  her  general 
property  and  not  other.  • 
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The  plaintiff  replied  in  denial  of  the  first,  second,  and  third 
paragraphs  of  the  answer,  and  demurred  to  the  fourth.  The 
demurrer  was  overruled,  and  the  plaintiff  replied  to  the  fourth 
paragraph  that  the  real  estate  described  in  the  mortgage  was 
at  the  execution  of  the  mortgage,  has  ever  since  continued  to 
be,  and  now  is  the  separate  jproperty  and  estate  of  said  Eliza 
Kinney,  her  said  husband  having  no  interest  therein,  and  that 
she,  by  said  mortgage,  intended  to  and  did  pledge  and  charge 
said  real  estate  with  said  indebtedness. 

At  this  stage  of  the  case,  an  additional  complaint  was  filed, 
alleging  an  indebtedness  by  palrol  secured  by  the  same  mort- 
gage, an  assignment  of  the  mortgage  to  the  plaintiff,  etc.  'A 
new  or  additional  answer  of  five  paragraphs  was  filed  to  this 
additional  complaint,  pemorrers  were  filed  to  the  fifth  para- 
graph of  the  original  complaint  and  to  the  foiirth  and  fifth 
paragraphs  of  the  answer  to  the  additional  complaint,  and 
overruled  by  the  court,  A  demurrer  to  the  reply  to  the  fourth 
paragraph  of  the  answer  to  the  first  complaint  was  sustained. 
Upon  the  demurrers,  there  was  final  judgment  for  the  defehd- 
ant.  In  the  progress  of  the  cause,  the  name  of  Michael  Kin- 
ney silently  disappeared.  The  errors  are  assigned  in  the 
name  of  Eliza  Kinney  alone  as  appellee.  The  errors  assigned 
relate  to  the  rulings  of  the  court  on  the  demurrers  to  the  fourth 
and  fifth  paragraphs  of  the  first,  and  on  the  demurrers  to  the 
fourth  and  fifth  paragraphs  of  the  answer  to  the  additional 
complaint,  and  on  the  demurrer  to  the  reply  to  the  fourth  par- 
agraph of  the  first  answer. 

The  whole  question  may  be  presented  thus :  Eliza  McCabe 
made  a  note  to  Michael  Kinney,  and  executed  a  mortgage  to 
him  on  her  real  estate  to  secure  the  payment  of  the  note. 
Afterward,  Eliza  and  Michael  intermarried.  Still  later, 
Michael,  being  indebted  to  the  plaintiff,  as  security,  assigned 
the  mortgage  and  delivered  it  and  the  note  to  the  plaintiff. 
The  plaintiff  now  seeks  to  foreclose  the  mortgage.  Eliza 
insists  that,  by  the  intermarriage  of  herself  and  Michael,  the 
note  and  mortgage  are  avoided,  dissolved,  or  discharged.  Had 
the  indebtedness  been  from  Michael  to  EUza,  a  different  ques- 
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lion  would  have  been  presented^  in  consequence  of  the  statute;^ 
which  declares,  that  ^^peisonal  property  of  the  wife  held  by  her 
at  the  time  of  her  marriage/^  etc.,  "  shall  remaui  her  own 
property  to  the  same  extent,  and  under  the  same  rules  as  her 
real  estate  so  remains/'  etc.  Acts  1853,  p.  67,  as  set  forth  in 
note  2  to  p.  295, 1  G.  &  H.  But  there  is  no  such  statute 
which  attempts  to  save  the  rights  of  action  of  the  husband 
against  the  wife  on  contracts  entered  into  by  her  before  the 
marriage.  The  rule  as  it  exists  uncontrolled  by  statutory 
enactments  is  thus  stated : 

^^  By  marriage,  the  husband  and  wife  are  one  person  in  law; 
that  is,  the  very  being  or  legal  existence  of  the  woman  is  sua* 
pended  during  the  marriage,  or  at  least  is  incorporated  and  con- 
solidated into  that  of  the  husband ;  under  whose  wing,  pro- 
tection, and  cover  she  performs  everything ;  and  is  therefore 
called  in  our  law-French  a  feme-^sovert,  foemina  viro  co-operta; 
is  said  to  be  covert-baron,  or  under  the  protection  and  influence 
of  her  husband,  her  baron,  or  lord;  and  her  condition  during 
her  marriage  is  called  her  coverture.  Upon  this  principle,  of 
a  union  of  person  in  husband  and  wife,  depend  almost  all  the  legal 
rights,  duties,  and  disabilities,  that  either  of  them  acquire  by  the 
marriage.  I  speak  not  at  present  of  the  rights  of  property, 
but  of  such  as  are  merely  personal.  For  this  reason,  a  man  can* 
not  grant  anything  to  his  wife,  or  enter  into  covenant  with 
her;  for  the  grant  would  be  to  suppose  her  separate  existence; 
and  to  covenant  with  her  would  be  only  to  covenant  with 
himself;  and  therefore  it  is  also  generally  true,  that  all  com- 
pacts made  between  husband  and  wife,  when  single,  are  avoided 
by  the  intermarriage.''     1  Bl.  Com.  442. 

"  The  legal  effects  of  marriage  are  generally  deducible  fi*om 
the  principle  of  the  conmion  law,  by  which  the  husband  and 
^ife  are  regarded  as  one  person,  and  her  legal  existence  and 
authority  in  a  degree  lost  or  suspended,  during  the  continu- 
ance of  the  matrimonial  union.  From  this  principle  it  follows, 
that  at  law  no  contracts  can  be  made  between  the  husband  and 
.  wife,  without  the  intervention  of  trustees ;  for  she  is  consid- 
ered as  heing  sub  potestaic  viri,  Gxid  incapable  of  contracting^ 
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with  him;  and  except  in  special  cases,  within  the  cognizance 
of  equity,  the  contracts,  which  subsisted  between  them  prior  to 
the  marriage,  are  dissolved/'    2  Kent  Com.  129. 

''  It  is  well  known,  that,  at  common  law,  husband  and 
wife  are  treated,  for  most  purposes,  as  one  person.  *  *  Upon 
this  principle,  of  the  union  of  person  in  husband  and  wife,  depend 
almost  all  the  legal  rights,  duties,  and  disabilities  which  either 
of  them  acquire  by  or  during  the  marriage.  For  this  reason,  a 
man  cannot  grant  anything  to  his  wife,  or  enter  into  a  covenant 
with  her ;  for  the  grant  would  be  to  suppose  her  to  possess  a  dis- 
tinct and  separate  existence.  And,  therefore,  it  is  also  generally 
true,  that  contracts  made  between  husband  and  wife,when  single, 
are  avoided  by  the  intermarriage.''    Story  Eq.,  sec.  1367. 

'^  And  first,  in  regard  to  contracts  between  husband  and  wife. 
By  the  general  rules  of  law,  as  has  been  already  stated,  the 
contracts  made  between  husband  and  wife  before  marriage, 
become,  by  their  matrimonial  union,  utterly  extinguished.  Thus, 
for  example,  if  a  man  should  give  a  bond  to  his  wife,  or  a  wife 
to  her  husband,  before  marriage,  the  contract  created  thereby 
would,  at  law,  be  discharged  by  the  intermarriage."  Story  Eq., 
48ec.  1370. 

To  the  rule  thus  laid  down  there  are  exceptions,  which  were 
recognized  and  enforced  mostly  in  courts  of  equity.  Such  are 
marriage  settlements,  and  the  like,  the  performance  of  which 
is  intended  to  take  place  after  the  marriage.  Even  at  law, 
a  bond  b^^a  husband  to  his  intended  wife,  upon  a  condition 
not  to  be  performed  in  his  lifetime,  would  not  be  extinguished 
by  the  intermarriage.  Other  instances,  by  way  of  illustra- 
tion, might  be  stated.  The  case  under  consideration  cannot 
be  regarded  as  coming  within  any  of  the  exceptions. 

We  do  not  think  that  the  fact  that  the  indebtedness  in  this 
case  was  secured  by  mortgage  on  the  real  estate  of  the  wife 
can  make  any  difference.  The  debt  is  the  principal  thing. 
The  mortgage  is  only  an  incident.  Whatever  satisfies  or  extin- 
guishes the  debt,  discharges  the  mortgage. 

So  far  as  the  argument  against  the  application  of  the  gen- 
eral rule  in  this  case  is  based  on  the  statutory  provision  that 
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when  an  action  is  between  herself  and  her  husband^  the  wife 
may  sue  or  be  sued  alone  (2  G.  &  H.  41^  sec.  8)^  it  proves  lit- 
tle^ for  the  reason  that  this  was  the  rule  before,  in  equity. 
Story  Eq.,  sec.  1368.  Possibly  a  reason  for  the  rule  may  be 
found  in  the  fact,  that,  by  the  marriage,  the  husband  became 
entitled  to  the  wife's  choses  in  action,  which  would  include  a 
debt  due  from  him  to  her,  as  well  as  a  debt  due  to  her  from 
any  other  person,  and  became  bound  to  pay  her  debts  contracted 
while  sole,  and  therefore  would  be  bound  to  pay  the  debt  to 
himself  as  well  as  a  debt  to  any  other  person. 

While,  under  the  present  statute,  he  may  not  be  entitled  to 
her  choses  in  action,  on  account  of  the  statute  to  which  we 
have  already  referred,  yet  he  is  bound  to  pay  her  debts  to  the 
extent  of  the  means  he  may  have  received  by  her. 

But  whatever  may  have  been  the  origin  of  the  rule,  it  is  the 
law  in  this  State,  except  so  fiir  as  it  has  been  broken  in  upon 
by  legislation ;  and,  in  the  absence  of  any  statute  applicable  to 
this  particular  case,  we  must  apply  the  rule,  and  hold  that  the 
court  committed  no  error  in  its  rulings. 

The  judgment  is  affirmed,  with  costs. 


Beahdsley  v.  The  State. 

CRDiiNAXi  Law. — Sale  oflrUoxieating  Liquor  on  Sunday. — SiaJtuie  (/1873. — Sec- 
tion  10  of  the  act  in  reference  to  the  sale  of  intoxicating  liquon^  Acts 
1873,  Bcgular  Session,  p.  151,  created  no  offence.  It  simply  limited  the 
license  to  sell  onder  a  permit  granted  under  section  1,  by  excepting  from  its- 
protection  all  sales  made  on  Sunday  and  on  other  days  and  times  mentioned 
in  said  section.     (Downey,  J.,  and  Buseibk,  C.  J.,  dissented.) 

From  the  Elkhart  Circuit  Court. 

B.  M.  Johnson  and  J.  D.  Oabom,  for  appellant. 
O.  A.  Btiakirk,  Attorney  General,  W.  G.  Glasgow,  Prosecut- 
ing Attorney,  J.  A.  Simmons,  and  •/.  Jf.  Vanfieet,  for  the  State. 
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BiDDLE,  J. — ^This  is  a  prosecution,  by  affidavit  and  infor- 
mation, for  selling  intoxicating  liquor  on  Sunday,  founded  on 
the  tenth  section  of  the  act  approved  February  27th,  1873, 
Acts  of  the  Regular  Session  1873,  p.  151. 

Motion  to  quash  overruled,  exception,  and  appeal. 

We  are  of  opinion  that  section  10  creates  no  offence  what- 
ever. It  simply  limits  the  license  to  sell  under  a  permit 
granted  according  to  section  1,  by  excepting  from  its  protec- 
tion all  sales  made  on  Sunday,  on  the  day  of  any  state,  county, 
township,  or  municipal  election,  in  the  township,  town,  or  city, 
wherein  the  same  may  be  held,  and  on  Christmas  day,  the 
Fourth  of  July,  Thanksgiving  day,  or  on  any  public  holiday, 
and  between  the  hours  of  nine  o'clock  p.  m.  and  six  o'clock  A. 
H.  on  all  days. 

Any  other  construction  of  section  10  would  compel  us  to 
hold  all  sales  of  intoxicating  liquors  inade  on  the  prohibited 
days,  or  within  the  interdicted  hours,  to  be  criminal.  Such  Ibl 
conclusion  would  make  sales  for  the  most  innocent  and  useful 
purposes,  as  for  medical,  chemical,  or  mechanical  uses,  and 
even  the  sale  of  wine  for  sacramental  purposes,  unlawful,  and 
subject  the  vendor  to  a  criminal  prosecution.  We  cannot  con- 
clude that  the  legislature  had  any  such  intention  in  view  in 
enacting  the  law.  If  such  had  been  the  intention,  it  would  be 
quite  useless  to  prohibit  such  sales  on  certain  days,  and  within 
certain  hours  of  the  day,  and  leave  them  unprohibited  all  the 
rest  of  the  year.  The  sales  mentioned  in  section  10  must  be 
held  to  mean  such  sales  as  are  prohibited  by  section  1,  where 
the  liquor  is  to  be  drunk  on  the  premises,  and  which  a  permit 
will  not  justify. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  to  quash  the  affidavit  and 
information. 

JOowney,  J. — ^I  do  not  assent  to  the  opinion  of  the  major- 
ity of  the  court  in  this  case,  pronounced  by  my  brother  Bid- 
BLE.    As  the  law  upon  which  the  case  is  predicated  is  repealed^ 
Vol.  XLIX.— 16 
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the  proper  decision  of  the  question  is  of  less  importance  tlian 
it  would  be  if  the  law  was  yet  in  force.  But^  notwithstanding 
this,  I  am  unwilling  to  allow  the  case  to  be  decided  on  the 
gvound  upon  which  it  is  placed^  without  an  expression  of  my 
views. 

The  position  of  the  majority  of  the  court  is,  "  that  section 
10  creates  no  offence  whatever.  It  simply  limits  the  license 
to  sell  under  a  permit  granted  according  to  section  1,  by  except- 
ing from  its  protection  all  sales  made  on  Sunday,'^  etc.  It  is 
said,  that  "any  other  construction  of  section  10  would  compel 
us  to  hold  all  sales  of  intoxicating  liquors  made  on  the  pro- 
hibited days,  or  within  the  interdicted  hours,  to  be  criminal ;" 
and  fears  are  expressed  that  such  a  construction  would  make 
sales  for  the  most  innocent  and  useful  purposes,  as  for  medi- 
cal, chemical,  or  mechanical  uses,  and  even  the  sale  of  wine 
for  sacramental  purposes,  unlawful,  and  subject  the  vendor  to 
criminal  prosecution.  Let  us'see  what  the  sections  of  the  act 
bearing  on  the  question  are. 

The  first  section  of  the  act  reads  as  follows:  "Be  it 
enacted,'^  etc.,  "  that  it  shall  be  unlawful  for  any  person  or 
persons,  by  himself  or  agent,  to  sell,  barter,  or  give  away  for 
any  purpose  of  gain,  to  any  person  whomsoever,  any  intoxi- 
cating liquors  to  be  drunk  in^  upon,  or  about  the  building  or 
premises  where  the  liquor  is  sold,  bartered,  or  given  away,  or 
in  any  room,  building,  or  premises  adjoining  to  or  connected 
with  the  place  where  the  liquor  is  sold,  bartered,  or  given 
away  for  the  purpose  of  gain,  until  such  person  or  persons 
shall  have  obtained  a  permit  therefor  from  the  board  of  com- 
missioners of  the  county  where  he  resides,  as  hereinafter  pro- 
vided."   Acts  1873,  p.  151. 

By  the  fourteenth  section,  the  punishment  for  a  violation  of 
the  first  section  is  a  fine  of  not  less  than  ten  dollars  nor  more 
than  fifty  dollars,  or  imprisonment  in  the  county  jail  not  less 
than  ten  nor  more  than  thirty  days.    Acts  1873,  p.  156. 

The  tenth  section  of  the  act  reads  as  follows :  "  A  permit 
granted  under  this  act  shall  not  authorize  the  person  so  receiv- 
ing it  to  sell  intoxicating  liquors  on  Sunday,  nor  upon  the 
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day  of  any  state,  county,  township,  or  municipal  election, 
in  the  township,  town  or  city  where  the  same  may  be  held ; 
nor  upon  Christmas  day,  nor  upon  the  Fou^h  of  July,  nor  upon 
any  Thanksgiving  day,nor  upon  any  public  hoL'day,  nor  between 
nine  o'clock  p.  M.  and  six  o'clock  A.  H. ;  and  any  and  all  sales 
made  on  any  such  day,  or  after  nine  o'clock  on  any  evening, 
are  hereby  declared  to  be  unlawAil,  and  upon  conviction 
thereof,  the  person  so  selling  shall  be  fined  not  less  than  five 
dollars  nor  more  than  twenty-five  dollars  for  each  sale  made 
in  violation  of  this  section."    Acts  1873,  p.  154. 

I  concede  that  the  tenth  section  "  limits  the  license  to  sell 
nnder  a  permit  granted  according  to  section  1,  by  excepting 
from  its  protection  all  sales  made  on  Sunday,"  etc.,  but  I  do 
not  concede  that  this  is  the  only  operation  or  effect  of  section 
10.  After  having  performed  this  office,  the  section  proceeds 
to  say :  ^'  And  any  and  all  sales  made  on  any  such  day,  or 
after  nine  o'clock  on  any  evening,  are  hereby  declared  to  be 
unlawful,  and  upon  conviction  thereof,  the  person  so  selling 
shall  be  fined  not  less  than  five  dollars  nor  more  than  twenty- 
five  dollars  for  each  sale  made  in  violation  of  this  section." 

The  language  is,  "  are  hereby  declared  to  be  unlawful ;"  not 
made  unlawful  by  some  other  section  or  act,  but  "  hereby." 

How  can  it  be  held  that  this  section  merely  limits  the  license 
to  sell  under  the  permit,  by  excepting  from  its  protection  sales 
made  on  Sunday,  etc.?  It  declares  '^  any  and  all  sales  made  on 
any  such  day,"  etc.,  "  unlawftil,"  and  inflicts  a  penalty  different 
from  that  inflicted  for  a  violation  of  the  first  section, "  for  each 
sale  made  in  violation  of  this  section ;"  not  for  sales  in  viola- 
tion of  the  first  section,  but  for  sales  made  in  violation  of ''  this 
section" — ^the  tenth  section. 

The  construction,  that  section  10  relates  only  to  sales  made 
by  persons  holding  permits  and  of  liquors  to  be  drunk  at  the 
place  where  sold,  can  never  secure  my  concurrence. 

Section  10,  by  language  as  strong  as  words  can  express  it^ 
applies  to  "  any  and  all  sales."  The  language  is  the  assertion 
of  a  universal  affirmative,  and  must  include  all,  or  all  reason- 
ing must  be  at  fault.    All  sales  made  on  Sunday  are  unlawfbL 
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Douglass  S.  Beardsley  zoade  a  sale  on  Sunday.  Does  it  not 
necessarily  follow,  that  the  sale  made  by  Douglass  S.  Beards- 
ley was  illegal? 

The  majority  of  the  court  seem  to  suppose  that  all  those 
who  sell  without  having  a  permit  so  to  do  must  be  indicted 
under  the  first  section,  for  selling  without  a  permit.  Let  u» 
suppose  that  Douglass  S.  Beardsley  had  been  indicted  in  this 
case  for  selling  on  Sunday  without  a  permit,  what  would  have 
been  the  attitude  of  the  State  in  the  prosecution?  It  would 
have  been  prosecuting  him  for  doing  an  act  without  a  permit^ 
when  there  was  no  person  or  power  in  existence  which  could 
have  given  him  a  permit  to  do  the  act ;  fi^r  it  is  expressly 
declared  in  section  10,  that  no  permit  shall  confer  upon  him 
that  right. 

The  tenth  section,  in  my  judgment,  prohibits  all  sales  on 
the  days  and  at  the  times  therein  mentioned,  which  come 
within  the  spirit  of  the  act. 

The  information  in  this  case  does  not  allege  that  the  defend- 
ant had  no  permit,  and  this  shows  conclusively  that  the  pros- 
ecution is  not  based  upon,  and  cannot  be  sustained  on,  the  first 
section  for  selling  without  a  permit.  But,  if  our  view  is  cor- 
rect, the  information  can  be  sustained  under  the  tenth  section, 
because,  under  that  section,  it  is  immaterial  whether  the  defend- 
ant had  a  permit  or  not. 

The  apprehensions  of  the  majority  of  the  court,  that  any 
other  construction  of  the  tenth  section  than  that  adopted  by 
ihcm  would  require  us  to  punish  those  who  might  sell  intox- 
icating liquors  for  medical,  chemical,  or  mechanical  purposes, 
or  wine  for  sacramental  purposes,  are  surely  without  any  foun- 
dation. So,  we  think,  are  the  fears  sometimes  expressed  that 
some  one  might  be  punished,  under  the  tenth  section,  for  sell- 
ing by  wholesale. 

It  never  has  been  held,  under  any  law  of  this  State  relating 
to  die  retailing  of  liquors,  that  the  law  should  be  held  appli- 
cable to  sales  honestly  made  for  medical,  chemical,  or  mechan- 
ical purposes,  or  to  vending  by  wholesale,  and,  I  presume, 
never  will  be  so  held^  unless  a  law  shall  be  passed  different 
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from  any  that  has  heretofore  come  before  the  court  for  con- 
struction. A  plain  reason  for  this  is^  that  such  sales  do  not 
come  within  the  spirit  and  meaning  of  the  statute.  The  mis- 
chief to  be  suppressed  is  not  the  sale  of  liquors  for  such  uses, 
or  by  wholesale. 

It  has  several  times  been  held  by  this  court,  that  where  there 
was  no  exception  of  sales  for  medical  purposes,  etc.,  contained 
in  the  statute,  still  such  sales  were  not  criminal.  Donnell  v. 
The  State,  2  Ind.  658 ;  Thamasson  v.  The  State,  15  Ind.  449 ; 
Jakes  V.  The  State,  42  Ind.  473. 

In  the  case  of  Thomasson  v.  The  State,  supra,  the  court  said : 
^'  It  is  objected  that  no-  exceptions  are  made,  in  the  law,  of 
sales  for  medicinal  or  sacramental  purposes;'^  and,  in  disposing 
of  the  question,  said  :  ''The  court  will  make  the  exceptions 
where  proper.*' 

For  further  views  on  the  tenth  section,  see  the  dissenting 
opinion  in  iforris  v.  The  State,  47  Ind.  503. 

In  my  opinion,  the  affidavit  ^nd  information  in  the  case 
imder  consideration  are  sufficient. 

BusEiBK,  C  J. — I  concur  in  the  above  opinion. 


NeEDHAM  v.  GiLIiASPT  ET  AL.  V^_JE 
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JnDOMEinr. — Whal  Neoeaaary  to  ConeHiule  a  JftdgmenL—'SVhBn  lands  were  i  ^^  .^5 
aaBeeaed  with  benefits  for  the  constraction  of  a  gravel  road,  and  the  owner  1^^^  ^ 
appealed  to  the  dicnit  coart,  where  the  assessment  was  ledaoed,  and  cer- 
tain sums  were  ordered  to  be  assessed  against  certain  tracts  of  land,  and 
other  tracts  were  ordered  to  be  released  from  assessment,  and  the  action  of 
the  court  was  ordered  to  be  certified  to  the  county  auditor,  with  directions 
to  correct  the  tax  duplicate,  to  correspond  with  the  assessment  made  bj  the 
court; 

JSeldy  that  such  orders  of  the  court  did  not  constitute  a  judgment  upon  which 
execution  could  be  issued. 

SiMX, — To  constitute  a  valid  judgment|  the  word  "  recover  "  should  be  wed. 
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and  the  amount  of  recovery  should  be  stated,  where  a  money  judgment  im 
rendered,  and  in  other  cases  appropriate  words  should  be  used,  having; 
reference  to  the  relief  granted. 

From  the  Johnson  Circuit  Court. 

i2.  M.  Johnson  and  J.  L.  White,  for  appellant 
S.  P.  Chfler  and  Z).  Howe,  for  appellees. 

BusKiRK;  C.  J. — This  was  a  proceeding  on  the  part  i>f 
appellant  to  enjoin  Gillaspy,  as  sheriff  of  Johnson  county^  from 
levying  upon  and  selling  the  property  of  appellant  upon  an 
execution  issued  upon  what  is  claimed  to  be  a  judgment,  in 
favor  of  the  Shelbyville  and  Franklin  Gravel  Road  Company^, 
against  appellant,  in  the  Johnson  Circuit  Court. 

The  gravel  road  company  was  made  a  defendant,  and  filed, 
an  answer,  to  which  appellant  demurred.  The  demurrer  waa 
overruled,  and,  appellant  refusing  to  plead  further,  final  judg» 
ment  was  rendered  for  the  appellees. 

The  error  assigned  is  for  overruling  the  demurrer  to  the 
answer  of  the  gravel  road  company. 

The  case  made  may  be  briefly  stated,  as  follows :  The  lands 
of  the  appellant  were  assessed  with  benefits  for  the  construc- 
tion of  said  road ;  the  appellant,  under  and  in  pursuance  of 
the  provisions  of  the  act  of  May  14th,  1869, 3  Ind.  Stat.  538^ 
appealed  from  such  assessment  to  the  circuit  court ;  in  that 
court  the  assessment  made  was  reduced,  and  the  company  wa» 
taxed  with  the  costs  of  such  appeal.  It  is  quite  plain,  that 
under  such  act  the  court  possessed  the  power  to  render  a  judg- 
ment against  the  appellant  for  the  amount  assessed,  which 
could  have  been  enforced  by  an  execution,  but  the  question 
which  we  are  required  to  decide  is,  whether  the  judgment  ren- 
dered is  such  as  authorized  the  issuing  of  an  execution  thereon^ 
The  judgment  rendered  was  as  follows: 

'^  it  is  ordered  and  adjudged  by  the  court,  that  ihe  asdess- 
ment  for  the  construction  of  the  said  gravel  road,  upon  the 
Ia,nds  of  the  said  William  Needham,  be  as  follows :  Upon  the 
east  half  of  the  north-west  quarter  of  section  16,  township  12^ 
range  6  east,  eighty  acres,  one  hundred  and  fifty  dollars ;  upon.' 
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the  west  half  of  the  north-east  quarter  of  section  16,  township 
12,  range  5  east,  eighty  acres,  one  hundred  and  fifty  dollars; 
upon  the  north-west  quarter  of  section  10,  township  12,  range 
5  east,  one  hundred  and  sixty  acres,  one  hundred  and  sixty 
dollars.  And  it  is  further  ordered,  that  upon  part  of  the  north- 
east quarter  of  the  north-east  quarter  of  section  16,  township 
12,  range  5  east,  twenty-three  acres,  and  upon  part  of  the 
north-west  quarter  of  section  15,  township  12,  range  5  east, 
twenty  acres  of  the  lands  of  the  said  William  Needham,  noth- 
ing be  adjudged  for  the  construction  of  said  gravel  road ;  and 
that  the  clerk  of  this  court  make  out  and  certify  to  the  auditor 
of  Johnson  county  a  true  and  complete  transcript  of  this  judg- 
ment, and  that  said  auditor  correct  his  tax  duplicate,  so  as  to 
make  the  same  correspond  with  this  assessment/' 

Upon  the  above  order,  the  execution  in  question  was  issued. 
The  case  proceeded  in  the  court  below  upon  the  supposition 
that  the  power  of  the  court  was  limited  to  an  ascertainment  of 
the  true  amount  of  benefits ;  and  when  this  was  done,  the  court 
ordered  the  clerk  to  certify  the  assessment  made  to  the  auditor 
of  th6  county,  who  was  directed  to  correct  his  tax  duplicate,  so 
as  to  make  the  same  correspond  with  the  assessment  made  by 
the  court.  The  court  simply  made  an  assessment,  and  required 
the  auditor  to  correct  his  tax  duplicate  accordingly.  There 
was  no  judgment  in  favor  of  the  gravel  road  company  against 
the  appellant.  It  is  not  provided  that  the  company  shall 
recover  of  the  appellant  any  sum  of  money.  To  constitute  a 
valid  judgment,  the  word  "  recover''  should  be  used^  and  the 
amount  of  the  recovery  should  be  stated,  where  a  money 
judgment  is  rendered,  and  in  other  cases,  appropriate  words 
should  be  u^ed,  having  reference  to  the  relief  granted. 

In  3  Bouvier's  Institutes,  par.  3298,  it  is  said :  "  The  lan- 
guage of  the  judgment  is  not,  therefore,  that  'it  is  decreed,'  or 
'  resolved,'  by  the  court,  but '  it  is  considered,'  (cormdercUum  est 
per  curiam)  that  the  plaintiff  recover  his  debt,  damages,  pos- 
session, and  the  like,  or  that  the  defendant  do  go  quit. 
This  implies  that  the  judgment  is  not  so  much  the  decision  of 
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the  court,  as  the  sentence  of  the  law,  pronoonced  and  decreed 
by  the  court,  after  due  deliberation  and  inquiry.^' 

It  is  admitted  by  counsel  for  appellees,  that  the  judgment  is 
informal,  but  it  is  contended  that  it  is  not  void.  We  are  not 
considering  matters  of  form.  There  was  no  attempt,  on  the 
part  of  the  court,  to  render  a  judgment  in  favor  of  the  gravel 
road  company  against  the  appellant ;  but,  as  we  have  seen^ 
there  was  an  assessment  of  benefits  and  a  remission  of  the 
cause  to  the  county  auditor,  to  have  the  same  placed  upon  the 
tax  duplicate  and  collected  by  the  ^county  treasurer  as  other 
assessments  are  collected.  The  order  of  the  court  cannot  be 
enforced  by  execution.  The  clerk  had  no  power  to  issue  an  exe- 
cution. The  sheriff  had  no  right  to  levy  upon  the  property  of 
the  appellant. 

The  court  erred  in  overruling  the  demurrer  to  the  answer. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  answer,  and  for  further  proceedings,  in  accord* 
ance  with  this  opinion. 


>  •  ■ 


EIaufman  i;.  The  State. 

Cbihin All  Law  . — IndictmenL — Beceiving  Stolen  Oooda. — ^An  indictment  chaig- 
ing  that  the  defendant  did  feloniously  buy,  receive,  conceal,  and  aid  in 
the  concealment  of  certain  property,  belonging  to  certain  persons  named, 
which,  prior  to  the  time  it  was  so  bought,  etc.,  had  been  feloniously  stolen, 
etc.,  by  some  person  unknown,  the  defendant,  at  the  time  he  so  bought, 
etc.,  the  same,  well  knowing  that  the  property  had  been  stolen,  is  good, 
though  it  does  not  show  the  time  when  it  was  stolen,  and  that  it  was  the 
subject  of  larceny  at  the  time  it  was  so  received. 

8ame. — AUbu — ^If  the  evidence  touching  an  alibi  is  sufficient  to  raise  a 
reasonable  doubt  of  the  guilt  of  the  accused,  it  should  be  considered, 
although  the  aUbi  does  not  cover  the  whole  time  during  which  the  crime 
was  committed. 

From  the  Marion  Criminal  Circuit  Court. 
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8.  A.  Huffy  jP.  J.  Mattler,  and  P.  Eappaport,  for  appellant. 
C.  A.  Buskirky  Attorney  General,  /.  JSf.  Cropsey,  Prosecut- 
ing Attorney,  and  i2.  D.  Doyle,  for  the  State. 

BiDDLE,  J. — Prosecution  for  receiving  stolen  goods,  with 
guilty  knowledge.  The  charging  part  of  the  indictment  is  as 
follows : 

"  That  Moritz  Kaufman,  on  the  28th  day  of  December,  A. 
D.  1874,  at  and  in  the  county  of  Marion,  and  State  aforesaid, 
did  feloniously  buy,  receive,  conceal,  and  aid  in  the  conceal- 
ment of  eleven  hogs,  of  the  value  of  twelve  dollars  each,  the 
said  hogs  then  and  there  being  the  property  of  Samuel  Han- 
way,  George  W.  Parker,  and  Oscar  W.  Kelly ;  which  said 
hogs,  prior  to  the  time  they  were  so  bought,  received,  and  con- 
cealed by  said  Kaufman,  had  been  feloniously  stolen,  taken, 
and  carried  away,  at  said  county,  by  some  person  to  said  jurors 
unknown ;  he,  the  said  Kaufman,  at  the  time  he  so  bought, 
received,  concealed,  and  aided  in  the  concealing  of  said  hogs, 
well  knowing  that  the  same  had  been  stolen,  contrary,"  etc. 

Plea,  not  guilty ;  trial  by  j  ury ;  verdict  of  guilty ;  motion  for  a 
new  trial  overruled ;  motion  in  arrest  of  judgment  overruled; 
exception  taken  to  each  ruling,  and  appeal  to  this  court. 

There  was  no  motion  to  quash  the  indictment,  yet  the  appel- 
lant insists  that  it  is  insufficient  to  support  the  judgment  against 
a  motion  in  arrest.  The  point  taken  against  it  is,  that  it  does 
not  show  that  the  hogs  were  under  the  larceny,  and  in  a  lar- 
cenous possession,  at  the  time  it  is  alleged  that  he  so  received 
them ;  that,  for  aught  the  indictment  shows,  the  hogs  might 
have  been  stolen  at  some  indefinite  period  before  the  time  they 
were  received,  yet,  at  the  time,  have  been  freed  from  the  lar- 
ceny, and  in  the  honest  possession  of  those  who  delivered  them 
to  him,  and  that  a  knowledge  of  such  larceny  would  not  be 
criminal. 

The  form  of  the  indictment,  doubtless,  shows  a  relaxation 
fi^m  the  strictness  of  common  law  pleading,  yet  it  conforms 
to  authorized  precedents,  which  have  been  repeatedly  approved 
under  both  English  and  American  statutes,  similar  to  our  OAvn. 
The  words   charging   that  the  appellant  '^did   feloniously 
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receive,^'  etc.,  are  held  to  supply  the  more  formal  allegation 
omitted  in  the  indictment.  That  he  "  did  receive/'  etc.,  could 
not  be  felonious,  unless  the  hogs  were  the  subject  of  larceny  at 
the  time  he  so  received  them.  The  appellant,  therefore,  was 
not  put  in  any  greater  danger  on  the  trial,  nor  in  any  way 
embarrassed  in  his  defence,  for  want  of  the  omitted  averment 
in  the  indictment.  It  informed  him  fully  of  the  charge  against 
him  and  of  what  he  might  expect  to  meet  on  the  trial.  Whart. 
Precedents,  450;  Whart.  Crim.  Law,  sec.  1888;  The  State  v. 
WesUm,  9  Conn.  527  ;  The  State  v.  Smith,  37  Mo.  58  ;  Stoag- 
gerty  v.  Tlie  State,  9  Yerg.  338  ;  Bex  v.  Jervia,  6  C.  &  P.  156 ; 
Begina  v.  3Iariin,  9  C.  &  P.  215 ;  Rolford  v.  The  State,  2 
Bkckf  103 ;  PcUa  v.  The  State,  3  Blackf.  28 ;  Gandolpho  v. 
J7ie  Slate,  33  Ind.  439. 

The  evidence  is  all  before  us.  It  shows  us,  on  the  part  of 
the  State,  that  the  hogs  were  taken  from  4;heir  feeding  place^ 
in  a  yard,  about  four  and  a  half  miles  north  of  Indianapolis, 
on  the  night  between  Monday  the  28th  day  of  December,  1874, 
and  Tuesday  the  29th,  the  next  day.  They  were  missed  on 
Tuesday  morning  at  sunrise,  tracked  to  the  appellant's  slaugh^ 
ter-house  in  Indianap6liB,  and  found  in  his  close-pen,  fastened 
up. 

After  the  State  had  closed  her  evidence,  the  defendant  called 
a  witness,  Henry  Nicolai,  who  testified,  that  '^  on  Monday  night 
I  went  with  the  defendant  to  No.  43  south  Illinois  street,  ta 
Aug.  Mai's  jewelry  store;  we  stayed  there  from  seven  to  half 
past  eight  o'clock,  waiting  for  Mai ;  he  was  gone  to  supper ; 
defendant  and  several  others  were  there ;  we  went  from  tiiiere 
to  Washington  Hall ;  defendant  and  Mr.  Fetsch  were  with 
me ;  we  were  there  half  an  hour ;  drank  beer,  and  had  a  little 
conversation;  we  went  home  from  Washington  Hall, and  got 
home  between  half  past  nine  and  ten  o'clock ;  defendant  went 
with  me ;  I  then  lived  up  stairs  in  Kaufinan's  house ;  saw  him 
that  night  at  ten  o'clock ;  saw  him  in  the  morning  at  breakfast, 
a  little  before  seven  o'clock ;  heard  the  watchman  wake  Kauf- 
man in  the  morning  athalf  past  four  or  five  o'clock,  and  heard 
Kaufman  answer." 
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There  "was  also  evidence  on  the  part  of  appellant  tending  to 
show  that  the  Monday  night  spoken  of  by  this  witness  was 
the  Monday  night  upon  which  the  hogs  were  stolen. 

With  this  evidence  before  the  jury,  the  court  gave  them  the 
following  instruction : 

"  The  defendant  having  introduced  evidence  for  the  pur- 
pose of  establishing  an  cdibi,  or^  in  other  words^  to  show  that 
he  was  not  guilty^  for  the  reason  that  he  was  at  a  different 
place,  if  he  failed  to  cover  the  whole  time  necessary  when  the 
crime  may  have  been  committed,  then  you  would  be  warranted 
in  paying  no  attention  to  such  testimony/' 

As  a  rule  of  law,  this  instruction  is  erroneous.  An  alibi  is 
a  legitimate  defence,  and  if  the  evidence  touching  it  was  suffi- 
cient to  raise  a  reasonable  doubt  of  the  appellant's  guilt  in  the 
minds  of  the  jury,  it  should  have  been  considered,  although 
the  alibi  did  not  cover  the  whole  time  during  which  the  crime 
was  committed.  The  case  of  French  v.  The  State,  12  Ind. 
670,  is  in  point.  The  same  principle  is  supported  in  the  cases 
of  Adams  v.  The  State,  42  Ind.  373,  and  Biniia  v.  The  State, 
46  Ind.  311. 

There  is  no  evidence  connecting  the  appellant  with  the 
charge  before  Wednesday  morning  next  succeeding  the  Tues- 
day on  which  the  hogs  were  found  in  his  slaughter-pen.  His 
guilty  knowledge,  as  charged,  is  left  to  inference  from  &ct8 
arising  subsequent  to  the  transaction. 

Although  the  evidence  is  all  before  us,  we  cannot  clearly 
see  that  the  appellant  was  not  injured  by  the  instruction  com- 
plained of.  , 

There  was  an  objection  made  to  certain  hearsay  evidence 
oficred  on  behalf  of  the  appellant,  in  the  testimony  of  August 
Bruno  and  Charles  Krist,  and  sustained  by  the  court,  but  the 
ruling  was  so  evidently  correct  that  we  do  not  think  it  neces- 
sary to  more  particularly  notice  the  point. 

There  was  also  a  complaint  made  against  one  of  the  jurors 
tor  alleged  misconduct  during  their  retirement,  and  while  they 
were  considering  their  verdict ;  but,  trusting  that  nothing  of 
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the  kind  may  occur  again,  and  as  it  is  not  necessary  to  the 
decision  of  the  case,  we  leave  it  unnoticed. 

The  judgment  is  reversed ;  the  cause  is  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial.  The  clerk 
will  issue  the  proper  order  for  the  return  of  the  prisoner. 
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SULIilVAN  V.  LeABNKD  ET  UX. 

Pabent  akd  CniijT>.'^Ou8iody  <f  Childr—Un^miditmal  Deerw  in  Dmrtt 
Cause  Candudve. — ^Where  a  divorce  is  granted,  and  the  care,  custody,  and 
education  of  a  minor  child  is  given  to  one  of  the  parties,  without  limita- 
tion as  to  time  or  reservation  of  power  to  change  it,  the  decree  is  concla« 
dve  even  in  a  direct  proceeding  to  modify  or  change  it,  as  well  as  in  all 
collateral  proceedings.    (Downey  and  Petttt,  JJ.,  dissented.) 

€ame. — Court  Mcxy  Beserve  Power  to  Modify  J^^cree, — ^In  decreeing  a  divorce^ 
a  court  may  reserve  the  power  to  open,  alter,  and  modify  the  decree,  in 
reference  to  the  care  and  custody  of  minor  children,  by  expressly  reserv- 
ing the  power,  or  by  providing  that  the  custody  shall  continue  until  tha 
further  order  of  the  court. 

From  the  Madisou  Circuit  Court 

Jl  W.  Sansberryy  E.  B.  Ooodykoonta,  and  H.  D.  Thcmpwnp 
for  appellant. 
J.  A.  Hdrriaonf  for  appellees. 

BuBKiBK^  C.  J. — ^The  record  in  this  cause  presents  for  our 
decision  two  questions : 

First.  Did  the  court  below  possess  the  power  to  grant  the 
relief  asked  ? 

Second.  Did  the  facts  recited  in  the  complaint  justify  the 
granting  of  the  relief  prayed  for  ? 

It  appears  from  the  complaint,  that  Jeremiah  Sullivan  and 
Drusilla  Sullivan  were  husband  and  wife  until  the  2d  day  of 
February,  1870,  when,  by  the  judgment  of  th^  Madison  Com- 
mon Pleas,  the  marriage  contract  was  set  aside,  and  the  par- 
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ties  were  divorced ;  that^  by  sach  decree,  the  care,  custody,  and 
education  of  Lawrence  Sullivan,  one  of  their  children,  was 
given  to  the  said  Drusilla,  and  the  care,  custody,  and  educa- 
tion of  Bernard  Sullivan  was  given  to  Jeremiah ;  that,  subse- 
quent to  such  divorce,  the  said  Drusilla  had  intermarried  with 
her  co-defendant  Judson  Learned ;  that  they  had  removed  to 
Kokomo,  in  said  State ;  that  they  contemplated  removing  to 
the  State  of  Minnesota,  taking  with  them  the  said  Lawrence ; 
that  the  plaintiff  is  informed,  ^nd  so  charges,  that  said  defend- 
ants and  other  members  of  their  family  are,  at  times,  very  cruel 
in  their  treatment  of  the  said  child ;  that  said  defendants  are 
not  proper  persons  to  have  the  custody  of  the  said  child ;  that 
the  said  Drusilla  has  no  separate  property  or  effects  of  her 
own  right,  with  which  to  maintain  the  said  child ;  and  that 
.  said  child  has  no  property  or  means  with  which  to  support 
itself. 

The  prayer  of  the  complaint  was  for  the  modification  of  the 
ibrmer  decree,  and  that  he  should  have  the  custody  and  con- 
trol of  his  said  sou  Lawrence. 

The  appellees  filed  a  cross  complaint,  to  which  the  appel- 
lant demurred.  The  court  overruled  the  demurrer  to  the 
cross  complaint,  but  carried  it  back  and  sustained  it  to  the 
complaint,  and  this  ruUng  is  assigned  for  error. 

The  decree  giving  to  Drusilla  the  care,  custody,  and  educa- 
tion of  Lawrence  was  absolute  and  unconditional.  There  was 
no  limitation  as  to  time.  There  was  no  reservation  of  power 
to  alter  or  change  it.  There  was  no  provision  that  she  should 
have  such  custody  until  the  further  order  of  the  court.  The 
decree  was  absolute  and  final.  In  such  case,  it  is  conclusive 
between  the  parties  in  all  collateral  proceedings.  Williams  v. 
WmiatMy  13  Ind.  523. 

But  this  is  a  direct  proceeding  to  modify  and  change  the 
decree  as  to  the  custody  of  the  children,  and  we  are  required 
to  determine  whether,  under  the  statute  of  1852,  the  court 
below  possessed  the  power  to  so  modify  such  decree. 

It  is  provided,  by  section  9  of  the  act  concerning  divorces. 
Acts  1838,  p.  244,  that  ^'  the  court,  in  making  a  decree  of 
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divorce^  shall  take  into  consideration  the  age  and  sex  of  the 
children,  if  any,  and  shall  make  orders,  and  from  time  to  time 
may  alter  or  amend  the  same,  respecting  the  custody,  suste- 
nance and  guardianship  of  the  said  children." 

Section  62  of  chapter  35,  E.  S.  1843,  reads  as  follows: 

"  Upon  the  dissolution  of  a  marriage  by  a  sentence  of  nul- 
lity, or  a  decree  of  divorce,  the  court  may  make  such  decree 
for  the  care,  custody,  and  maintenance  of  the  minor  children 
of  the  parties,  and  may  determine  with  which  of  the  parents 
the  children,  or  any  of  them,  shall  remain,  as  to  the  court  shall 
seem  proper  and  expedient,  having  due  regard  to  the  age  and 
ficx  of  such  children ;  and  from  time  to  time,  after  the  rendi- 
tion of  such  decree,  on  the  petition  of  either  of  the  parents, 
the  court  may  revise  and  alter  such  decree  concerning  the  care, 
custody,  and  maintenance  of  the  children,  and  make  a  new 
decree  concerning  the  same,  as  the  circumstances  of  the  parents 
and  the  benefit  of  the  children  shall  require/' 

Section  21  of  the  act  of  May  13th,  1852,  concerning  divorces, 
provides,  that  "the  court  in  decreeing  a  divorce  shall  make 
provision  for  the  guardianship,  custody,  and. support  and  edu- 
cation of  the  minor  children  of  such  marriage."  2  G.  &  H. 
353. 

By  the  above  quoted  section,  it  is  made  the  imperative  duty 
of  the  court,  in  decreeing  a  divorce,  to  make  provision  for  the 
guardianship,  custody,  aud  supportand  education  of  the  minor 
children.  Such  provision  constitutes  an  essential  part  of  the 
decree,  and  has  the  same  force  and  effect  as  any  other  portion 
of  the  decree. 

In  WilUama  v.  Williams,  supra^  it  was  held,  that  a  decree 
concerning  the  custody  of  children  was,  between  the  parties, 
conclusive ;  and  the  court  expressly  withheld  any  opinion  as 
to  the  power  of  the  court  to  alter  or  modify  it. 

It  is  to  be  observed  that  the  statute  of  1852  does  not,  as  do 
the  codes  of  1838  and  1843,  contain  a  provision  giving  to  the 
court  the  power  to  alter  and  modify  the  decree  concerning  the 
custody  of  the  children. 

The  legislature  of  1859,  in  an  amendatory  act  of  the  divorce 


NOVEMBER  TERM,  1874.  266 

Sallivan  v.  Learned  et  iix. 

laW;  provided^  that  '^  parties  against  -whom  a  judgment  of 
divorce  has  been  heretofore  or  shall  be  hereafter  rendered^ 
without  other  notice  than  publication  in  a  newspaper,  may 
have  the  same  opened  at  any  time  so  far  as  relates  to  the  care^ 
support,  and  custody  of  the  children.'^  2  G.  &  H.  349,  sec. 
7.   Ewing  v.  Ewing,  24  Ind.  468. 

Section  21  of  the  divorce  act  of  March  10th,  1873,  Acts 
1873,  p.  107,  is  the  same  as  sec.  21,  above  quoted,  of  the  act 
of  May  13th,  1852. 

Section  6  of  the  act  of  1873  contains  the  same  provisions  as 
section  7  of  the  amendatory  act  of  1859. 

The  failure  of  the  legislature  of  1852  to  re-enact  the  pro- 
visions of  the  code  of  1838  and  1843  is  very  significant,  and 
should  have  a  controlling  influence  in  the  decision  of  the  ques- 
tion under  examination.  But  the  acts  of  1859  and  1873  con- 
ferring upon  the  coiurt  the  power,  where  there  has  been  only 
constructive  notice,  to  open,  change,  and  modify  the  decree 
concerning  the  care,  support,  and  custody  of  the  children,  con- 
tain legislative  constructions  of  the  act  of  1852,  which  ought 
to  be  conclusive  of  the  question,  that  it  was  the  intention  of 
the  legislature  of  1852  to  provide,  that  where  the  decree  was 
absolute  and  final,  it  was  to  be  regarded  as  conclusive  between 
the  parties. 

It  is  provided  by  section  43  of  the  code,  2  G.  &  H.  66, 
that  parties  against  whom  a  judgment  has  been  rendered  with- 
out other  notice  than  the  publication  in  a  newspaper,  herein 
required,  except  in  cases  of  divorce,  may,  at  any  time  within 
five  years  after  the  rendition  of  the  judgment,  have  the  same 
opened,  and  be  allowed  to  defend. 

The  code  further  provides,  that  "  no  complaint  shall  be  filed 
for  a  review  of  a  judgment  of  divorce."  Section  586,  2  G.  <& 
H.  279. 

It  was  held,  in  JEhoing  v.  Ewing,  mpra,  that  divorce  cases 
i&re  not  embraced  by  sections  99  and  356  of  the  code. 

After  a  very  careful  examination  of  the  English  and  Amer- 
ican cases,  we  have  been  unable  to  find  any  case  which  holds, 
in  the  absence  of  a  statute  similar  to  the  provisions  in  the  codes 
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of  1838  and  1843^  and  in  the  absence  of  a  reservation  in  the 
decree  of  the  power  of  modification,  that  a  decree  in  refcrenoe 
to  the  custody,  care,  support,  and  education  of  the  children  of 
the  marriage  can  be  opened  and  altered. 

It  is  true,  that  Bishop,  in  his  work  on  Marriage  and  Divorce, 
says  that  such  a  decree  may  be  opened,  and  altered  and  mod- 
ified, and,  in  support  of  such  proposition,  refers  to  quite  a  num- 
ber of  New  York  cases.  We  have  examined  all  of  the  cases 
cited,  and  find  that  the  ruling  in  each  case  was  based  upon  a 
statute  of  that  State,  which,  in  express  terms,  like  the  statutes 
of  this  State  above  cited,  provided  that  the  decree  in  refer- 
ence to  the  care,  support,  custody,  and  education  of  the  chil- 
dren, might  be  opened,  altered,  and  modified.  Such  cases  can- 
not be  regarded  as  authority,  in  the.  absence  of  similar  stat* 
utes. 

We  are  also  referred  to  the  case  of  Bush  v.  Bush,  37  Ind. 
164,  where  this  language  is  used,  in  speaking  of  the  decree  in 
reference  to  the  care,  support,  custody,  and  education  of  the 
children :  "  This  order  is  subject  to  the  control  of  the  lowei 
court,  and  may  be  changed  upon  good  cause  shown." 

We  have  examined  the  record  in  that  case,  and  find  that 
ihe  decree  expressly  reserves  the  power  to  alter  and  change 
the  decree  in  reference  to  the  children.  The  remark  quoted 
was  made  in  view  of  the  fact  that  the  decree  was  conditional 
and  subject  to  change. 

The  case  of  DarnaU  v.  MvMldny  8  Ind.  152,  was  a  proceed- 
ing to  modify  a  decree,  in  reference  to  the  custody  of  the  chil- 
dren, which  was  rendered  under  the  code  of  1843,  and  the 
decree  in  express  terms  provided,  that  the  mother  should  have 
the  custody  until  the  further  order  of  the  court. 

It  is  well  settled  that  a  former  decree  in  a  suit  in  equity 
between  the  same  parties,  and  for  the  same  subject-matter,  is 
a  good  defence  in  equity,  even  although  it  be  a  decree  merely 
dismissing  the  bill,  if  the  dismiasal  is  not  expressed  to  be  with- 
out prejudice.  Section  1523,  2  Story  Eq.  Juris.  861,  and 
authorities  cited. 

Freeman  on  Judgments^  sec.  313^  lays  down  the  doctrme^ 
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that  a  decree  of  divorce,  so  far  as  it  relates  to  the  status  of  the 
parties,  is  binding  upon  all  the  world,  and  that  in  other 
respects  it  has  the  same  force  and  effect  as  other  judgments. 

This  Is  a  question  of  the  custody  of  the  children  of  the  mar- 
riage, and  not  of  their  guardianship.  The  statute  regulating 
the  appointment  and  removal  of  guardians  has  no  application 
to  the  question  under  examination.  Besides,  such  statute,  in 
express  terms,  gives  to  the  court  the  power  to  remove  guardi- 
ans for  cause  shown.  Instead  of  this  statute  supporting  the 
position  contended  for  by  counsel  for  appellant,  it  affords 
another  legislative  construction,  that  the  court  would  have  no 
power  to  remove  guardians  in  the  absence  of  such  express 
authority.  If  the  power  to  modify  a  decree  as  to  the  custody 
of  children,  or  to  remove  a  guardian,  was  an  inherent  attri- 
bute of  courts  and  could  not  be  parted  with,  surely  the  legis- 
lature would  not  have  deemed  it  necessary  to  confer  such 
power  by  express  provisions  in  the  many  instances  given  in 
this  opinion ;  and  similar  provisions  will  be  found  in  reference 
to  executors  and  administrators. 

We  think  there  is  no  doubt  that  the  courts  of  this  State 
may,  in  decreeing  a  divorce,  make  a  temporary  and  provi- 
sional order  in  reference  to  the  care,  custody,  support,  and  edu- 
cation of  the  minor  children  of  the  marriage,  and  may,  in  such 
decree,  reserve  the  power  to  open,  alter,  and  modify,  as  the 
best  interests  of  the  parents  and  children  may  render  necessary 
and  proper.  This  may  be  done  by  expressly  reserving  the 
power,  or  by  providing  that  the  custody  shall  continue  until 
the  further  order  of  the  court.  By  such  provisional  orders, 
the  court  would  retain  jurisdiction  of  the  cause,  and  jurisdic- 
tion over  the  persons  could  be  obtained  by  service  of  notice 
of  an  application  to  open  and  modify  such  decree. 

In  the  opinion  of  the  court,  no  final  and  absolute  decree 
should  ever  be  entered.  The  change  in  the  circumstances  and 
habits  of  the  j>arents  or  other  custodians  will  frequently 
necessitate  a  modification  of  the  decree^  and  the  power  to  do 
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80  should  never  be  parted  with,  by  the  courts,  by  making  a 
final  and  absolute  decree. 

The  condition  of  the  child  in  controversy  is  no  worse  than 
if  its  parents  were  living  together  as  husband  and  wife,  or  if 
one  of  them  was  dead.  The  courts  possess  the  same  power 
to  protect  such  child  from  cruelty  and  abuse  as  they  would 
possess  if  it  was  living  with  both  its  parents. 

But,  conceding  that  the  court  below  possessed  the  power  to 
open,  alter,  and  modify  the  decree,  the  matters  stated  in  the 
complaint  were  wholly  insufficient  to  justify  its  exercise.  In 
a  legal  sense,  there  are  no  facts  stated.  There  are  some  con- 
clusions stated  from  information,  the  source  and  reliability 
of  which  are  not  given. 

The  demurrer  to  the  cross  complaint  was  properly  carried 
back  and  sustained  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

Downey,  J. — So  far  as  the  above  opinion  announces  it  as 
the  law,  that  the  court  making  an  order  for  the  guardianship 
and  custody  of  the  minor  children  of  the  parties,  on  granting 
a  divorce,  can  not  afterward,  on  a  proper  application  to  it, 
change  the  guardianship  and  custody  of  the  children,  unless 
the  power  or  right  to  do  so  be  expressly  reserved  in  the  order, 
I  can  not  concur  therein.  I  can  not  think  a  parent  or  other 
person  appointed  as  guardian  or  custodian  of  a  child,  under 
such  circumstances,  can  have  any  vested  and  perpetual  right 
to  the  guardianship  and  custody  of  the  child.  The  court  is 
not  required  to  appoint  one  of  the  parents  as  the  person  who 
shall  be  the  guardian  and  have  the  custody  of  the  child,  but 
may  appoint  one  who  intervenes,  or  any  other  suitable  person. 
The  court  is  required  by  the  statute  ^^  to  make  provision  for 
the  guardianship,  custody,"  etc.,  of  the  child,  but  may  make 
its  own  choice  as  to  the  person  who  shall  be  appointed.  If 
the  appointment,  when  once  made,  is  irrevocable,  unless  the 
right  to  revoke  it  is  expressly  reserved,  then  no  matter  how 
circumstances  may  change,  how  unfit  the  person  may  become, 
to  whom  the  guardianship  and  custody  may  have  been  com- 
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mitted^  there  can  be  and  is  no  remedy ;  the  child  must  suffer 
the  consequences,  however  disastrous  they  may  be.  The  court 
has  tied  its  own  hands  and  is  powerless  to  grant  any  relief. 
I  do  not  think  the  court  can  thus  part  with  its  power  and 
deprive  itself  of  the  authority  which  it  possesses.  There  is  a 
plain  difference  between  the  decree  or  judgment,  by  which  the 
divorce  is  granted,  and  the  order  which  the  court  is  authorized 
to  make,  as  an  incident,  with  reference  to  the  guardianship 
and  custody  of  the  infants.  1  concede,  also,  that  when  an 
order  has  been  made  appointing  a  guardian  for  the  children 
and  assigning  their  custody,  this  appointment  must,  like 
any  other  appointment  of  a  guardian  or  custodian,  control  the 
rights  of  the  parties  imtil  it  is  changed  by  the  order  of  the 
<oviTt  which  made  it,  in  a  proceeding  for  that  purpose. 

Hence,  it  has  been  held  that  the  guardianship,  etc.,  can  not 
be  changed  on  a  proceeding  by  habeas  corpus.  Williams  v. 
WUlianis,  13  Ind.  523.  But  this  is  exactly  the  rule  with  ref- 
erence to  any  other  guardianship. 

In  my  opinion,  the  subject  of  such  an  order  is  one  over 
which  the  court  can  not  part  with  its  control ;  but  the  chil- 
dren, under  such  circumstances,  become  the  wards  of  the 
'Court,  and  the  court  is  bound,  independent  of  any  statute  or 
reservation  of  authority,  to  exercise  its  supervisory  care  over 
them  from  time  to  time,  and  as  often  as  their  welfare  may 
require.  Every  court  having  appointed  a  guardian  or  person 
to  have  the  custody  of  an  infant  necessarily  retains  its  power 
and  authority  to  remove  the  guardian  or  change  the  custody 
of  the  infant.  Accordingly,  it  is  provided  by  statute  as  fol- 
lows :  "  The  court  by  whom  or  by  whose  clerk  any  guardian 
has  been  or  may  be  appointed,  or  the  judge  thereof,  in  vaca- 
tion, may,  at  any  time,  remove  such  guardian,  upon  written 
application  of  his  wards  or  ward,  or  any  persons  in  behalf  of 
43aid  wards  or  ward,  for  habitual  drunkenness,  neglect  of  his 
duties,  incompetency,  fi^audulent  conduct,  removal  from  the 
<;ounty,  or  any  other  cause  which,  in  the  opinion  of  such 
<X)urt,  or  the  judge  thereof,  in  vacation,  renders  it  for  the 
interest  of  the  ward  that  such  guardian  shall  be  removed,  he 
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having  five  days  notice  thereof  except  that  where  such  guar* 
dian  so  conceals  himself  that  notice  can  not  be  served,  or  hi» 
residence  is  unknown,  or  he  has  removed  from  the  State,  na 
notice  shall  be  required,"     Acts  1867,  p.  130. 

The  act  is  an  amendment  of  sec.  11,  p.  568,  2  G.  &  H.,  on 
the  subject  of  guardian  and  ward.  This  statute  confers  the 
power  to  remove  upon  every  court,  by  whom  or  by  whose  clerk 
any  guardian  has  been  appointed,  and  it  relates  to  any  and 
every  kind  of  guardian.  It  is  in  pari  materia  with  the 
divorce  law,  which  authorizes  the  court  to  provide  for  the 
guardianship  and  custody  of  the  minor  children  of  the  parties 
when  a  divorce  is  granted.  But  independent  of  this  statute,, 
I  think  the  court  has  full  and  complete  power  over  the  sub* 
ject,  whether  it  has,  in  form,  reserved  the  power  in  the  orders 
or  not. 

I  do  not  feel  the  force  of  the  argument  drawn,  in  the  major- 
ity  opinion,  from  the  fact  that  the  statutes  of  1838  and  1843 
expressly  reserved  the  power  of  the  court  to  change  the  guar- 
dianship and  custody  of  children  under  such  circumstances. 
This  consideration,  to  my  mind,  has  just  the  opposite  ten- 
dency. It  tends  to  show  what  should  be  the  construction 
given  to  the  present  statutes,  as  it  can  hardly  be  presumed 
that  the  legislature  would  purposely  and  suddenly  make  such 
an  unaccountable  change  in  the  law  on  this  subject.  The  rule 
by  which  statutes  in  pari  materia  are  to  be  construed  together 
allows  us  to  look  at  repealed  or  superseded  statutes  on  the 
same  subject,  in  order  to  arrive  at  the  proper  construction  of 
an  existing  statute.  The  fact  that  the  legislature  has  provided 
for  opening  judgments  or  orders  of  this  kind,  in  one  class 
of  cases,  does  not  prove  that  it  could  not  have  been  done  in 
such  or  in  all  cases  without  such  legislation. 

The  opinion  of  the  majority  of  the  court  avoids,  or  attempts 
to  avoid,  the  force  of  the  statute  authorizing  all  courts  to 
remove  any  guardian,  by  saying  the  question  here  is  "  a  ques- 
tion of  the  custody  of  the  children  of  the  marriage,  and  not 
of  their  guardianship.^'  This  is  putting  an  order  for  the  mere 
custody  of  the  child,  if  it  is  a  different  thing  fix>m  its  guar- 
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dianship,  on  higher  ground,  and  making  it  more  perpetual 
and  irrevocable  than  a  regular  guardianship.  It  is  conceding 
that  the  court  may  change  the  guardianship  of  the  child,  but 
can  not  change  its  custodian. 

If  one  to  whom  the  custody  of  a  child  is  given  is  not  its 
guardian,  then  he  must  be  something  less  than  a  guardian  and, 
for  this  reason,  more  perfectly  under  the  control  of  the  court 
than  a  guardian.  I  have  made  no  extended  search  for  author- 
ities upon  the  point  in  question.  It  seems,  however,  to  be  the 
law  in  England,  that  such  orders  are  subject  to  be  modified 
and  changed  by  the  court  as  the  circumstances  of  the  case 
may  require.  Thus  in  March  v.  March,  Law  Reports,  1  P. 
&  D.  437,  the  parties  had  been  divorced,  and  the  case  was 
afterward  before  the  court  with  reference  to  the  custody  of 
the  only  child  of  the  marriage,  a  boy  of  six  years,  and  the 
judge  ordinary  said :  "  Any  order  the  court  makes  for  the 
custody  of  a  child  is  in  itself  temporary,  and  may  be  set  aside 
or  varied  on  a  change  of  circumstances,  or  other  sufficient 
cause  shown.'' 

This  language  expresses  my  views  exactly,  and  it  was  used 
in  a  case  unaffected  by  statute,  and  where  no  power  or  author- 
ity had  been  expressly  reserved  to  change  or  modify  the  order. 

Pettit,  J.,  unites  in  the  foregoing  dissenting  opinion. 


HOLUNBBEE  V.  RrFCHET. 

PBnrczPAXi  AND  8x7BEiY.^JR:q^meiU  by  Surdy.'—'When  a  surety  pays  a  deht^ 
he  must  be  legally  bound  for  it  to  enable  him  to  recoyer  the  amount  paid 
of  the  principal,  and  the  principal  must  ftlso,  at  the  same  time,  be  under 
a  l^al  obligation  to  pay  the  debt 

Sake. — Surety  on  BejpUmn  Bond. — Voiuatary  PaymcHi  by  Surety, — In  an  actioa 
of  replevin,  where  a  bond  ib  filed  and  posBeesion  of  the  property  obtain- 
ed, and  afterward  the  suit  is  dismissed  by  agreement  of  the  parties,  the 
plaintiff  agreeing  to  pay  the  defendant  a  certain  sum,  but  where  no 
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judgmetit  is  rendered,  if  the  surety  on  the  replevin  bond  afterward,  with* 
out  the  request  of  the  plaintiff,  pays  the  amount  agreed  to  be  paid  to  the 
defendant,  he  can  not  recover  the  same  of  his  principal,  the  payment 
being  voluntary  on  the  part  of  the  surety. 

From  the  Johnson  Circuit  Court. 

G.  M,  Overstreet  and  A.  JB.  Hunter,  for  appellant.' 
S.  P.  Oyler  and  j5>.  Howe,  for  appellee. 

DowjSEY,  J. — ^The  appellant  sued  the  appellee  for  money 
paid  for  the  use  and  benefit  of  the  defendant. 
The  defendant  answered : 

1.  A  general  denial. 

2.  That  before  the  commencement  of  the  action  he  and 
said  plaintiff  were  partners  in  the  business  of  buying;  selling, 
and  trading  horses^  mules^  and  other  stock ;  that  upon  final 
settlement  of  their  accounts^  as  such  partners^  there  would  be 
found  to  be,  and  now  is,  due  to  defendant  from  plaintiff  a  bal- 
ance of  five  hundred  dollars,  which  said  sum  defendant  offers 
to  set  off  against  the  amount  due  plaintiff,  and  prays  judg- 
ment for  the  residue. 

Beply  in  denial  of  the  second  paragraph  of  the  answer. 

Trial  by  the  court,  and  special  finding  and  conclusions  of 
law,  as  follows : 

"  That  on  the  20th  day  of  February,  1865,  the  defendant 
commenced  a  suit  in  replevin  in  the  Decatur  Court  of  Com- 
mon Pleas  against  Samuel  Sheek,  to  recover  a  horse ;  that  he 
executed  a  replevin  bond  with  the  plaintiff  as  his  surety 
therein,  and  the  horse  was  delivered  to  him  and  by  him  taken 
away ;  that  on  the  17th  day  of  January,  1866,  the  said 
Bitchey  dismissed  his  said  suit  of  replevin,  at  his  co^ts,  and 
on  Eitchey's  agreement  to  pay  Sheek  the  amount  he  had  paid 
for  the  horse,  which  was  one  hundred  and  ninety  dollars ;  that 
on  the  19th  day  of  January,  1866,  the  plaintiff,  Hollinsbee,. 
as  such  surety  in  said  bond,  paid  to  Sheek  the  value  of  said 
horse  and  to  the  clerk  of  the  court  the  costs  of  said  action, 
amounting  in  all  to  the  sum  of  two  hundred  and  sixteen  dol- 
lars ;  that  it  is  not  shown,  by  a  preponderance  of  the  evi- 
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dence^  that  any  express  request  was  made  by  Ritchey  to  Hol- 
linsbee to  pay  said  amount  or  any  part  thereof;  that  this 
action  was  brought  by  the  plaintiff  to  recover  the  amount 
from  said  Ritchey  so  paid ;  that  in  the  matters  of  set-off  plead- 
ed, there  was  nothing  owing  from  the  plaintiff  to  the  defend- 
ant. 

"  And  upon  these  &cts  the  court  finds  and  states  the  follow- 
ing conclusions  of  law : 

"  That  a  surety  on  a  replevin  bond  may  not  pay  off  the  same 
without  an  express  request  of  the  principal;  and  if  he  does 
so  pay  it  without  such  request,  he  can  not  recover  the  amount 
paid,  or  any  part  thereof  from  said  principal/*  .  The  spe- 
cial finding  was  made  at  the  request  of  the  plaintiff,  and  is 
signed  by  the  judge. 

The  errors  assigned,  of  which,  in  form,  there  are  three, 
present  the  question  as  to  the  correctness  of  the  conclusions 
of  law  stated  by  the  court. 

Counsel  for  the  appellant  urge  that  when  the  relation  of 
principal  and  surety  exists  between  the  parties,  a  previous 
request  to  the  surety  to  pay  is  not  necessary  to  authorise  him 
to  discharge  the  obligation  and  to  give  him  a  right  of  action 
for  the  amount  paid ;  that  it  is  not  necessary  for  the  surety  to 
wait  until  a  suit  has  been  brought  against  him,  or  till  a  judg- 
ment has  been  obtained,  but  iliat  he  may  pay  at  once  when 
the  obligation  has  matured. 

Counsel  for  appellee  concede  the  correctness  of  these  prop- 
ositions, but  insist  that  they  do  not  meet  the  case  to  be  decided. 
They  insist : 

1.  That  when  the  surety  pays  the  debt  he  must  be  legally 
bound  for  it ;  for  if  he  was  never  legally  bound,  or  if  having 
once  been  legally  bound,  he  had  been  discharged  of  his  obli- 
gation, the  payment  would  be  voluntary,  and  he  could  not 
recover  the  money  so  paid  any  more  than  one  not  a  surety 
could  recover  money  voluntarily  paid  by  hinj  in  the  discharge 
of  the  debt  of  another  person. 

2.  That  it  must  also  appear  that,  at  the  time  of  the  payment, 
the  principal  himself  was  uiider  a  legal  obligation  to  pay;  for 
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if  the  principal  was  not  legally  liable,  or  if  he  then  had  aa 
election  to  make  the  payments  or  to  do  something  else,  the 
surety  could  not,  by  a  mere  voluntary  payment,  vary  the 
rights  of  the  principal  or  impose  upon  him  any  greater  or 
different  obligation  than  that  which  he  was  under  at  the  time 
the  payment  was  made. 

We  think  these  propositions  are  correct  and  well  stated. 

It  is  next  contended  by  counsel  for  the  appellee,  that  whem 
the  parties  to  the  replevin  suit  agreed  to  its  dismissal,  and  that 
the  plaintiff  therein  should  pay  to  the  defendant  the  amount 
he  had  paid  for  the  horse,  which  was  one  hundred  and  ninely 
dollars,  this  was  a  new  contract  or  such  a  material  and 
important  change  in  the  first  contract,  that  the  surety  was 
thereby  discharged. 

The  undertaking  in  the  action  of  replevin  requires  of  the 
plaintiff  in  the  action  three  things : 

1.  That  he  will  prosecute  his  action  with  effect  and  without 
delay. 

2.  That  he  will  return  the  property  to  the  defendant,  if 
return  be  adjudged  by  the  court ;  and,   , 

3.  That  he  will  pay  to  the  defendant  all  such  sums  of  money 
as  may  be  recovered  against  him  by  the  defendant  in  the  action 
for  any  cause  whatever.     2  G.  &  H.  129,  sec.  132. 

In  any  of  these  events,  in  the  action  of  replevin,  the  surety 
on  the  undertaking  or  bond  is  responsible;  but  if  the  parties 
to  the  action  make  a  new  and  further  arrangement,  different 
from  any  of  them,  and  the  case  is  disposed  of  according  to 
such  new  arrangement,  the  surety  can  not  be  held  bound  by 
the  undertaking.  He  has  a  right,  like  any  other  surety,  to 
stand  upon  the  contract  which  he  has  made,  and  the  parties  to 
the  action  can  not,  without  his  consent,  make  any  material 
alteration  in  the  contract,  without  releasing  him.  In  this  case, 
the  action  did  not  terminate  in  a  judgment,  for  the  perform- 
ance of  which  tlje  surety  was  responsible  by  virtue  of  the 
undertaking.  The  parties  agreed  that  the  action  of  replevin 
should  be  dismissed,  at  the  costs  of  the  plaintiff,  and  that 
Ritchey,  the  plaintiff,  should  pay  the  defendant  in  the  replevin 
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salt,  Sheek,  the  amount  he  had  paid  to  some  one  else,  but  to 
whom  is  not  shown,  for  the  horse,  which  amount  was  one  hun- 
dred and  nipety  dollars.  It  seems  to  us  clear  that  HoUins- 
bee,  the  appellant,  was  under  no  legal  obligation  to  pay  this 
amount.  There  does  not  appear  to  have  been  any  judgment 
in  the  replevin  suit  for  the  amount  agreed  upon,  or  for  the 
costs.  For  anything  that  appears,  the  action  was  dismissed, 
andSheek  relied  alone  upon  the  promise  of  Ritchey  for  the  pay- 
ment of  the  amount  agreed  upon.  The  defendant  in  the 
action  of  replevin  could  not  have  recovered  on  the  bond  on 
the  first  ground  of  liability,  that  is,  the  failure  of  the  plain- 
tiff to  prosecute  his  action  with  effect  and  without  delay,  for 
the  reason  that  the  action  was  terminated  by  the  agreement  of 
the  parties,  and  not  by  any  failure  of  the  plaintiff  in  its  prose- 
cution. He  could  not  recover  on  the  second  ground,  that  is, 
for  failure  to  return  the  property,  for  the  reason  that  no  return 
was  adjudged,  and  the  agreement  of  the  parties  evidently  con- 
templated that  the  plaintiff  should  retain  the  property.  And 
he  could  not  recover  on  the  third  ground,  that  is,  on  the 
ground  of  any  sum  of  money  recovered  in  the  action  of 
replevin  by  the  defendant  therein,  for  there  does  not  appear 
to  have  been  any  recovery  in  the  action  for  any  amount.  It 
seems  to  us,  therefore,  that  the  payment  made  by  the  appel- 
lant must  be  regarded  as  a  voluntary  payment,  and  that  the 
decision  of  the  circuit  court  was  substantially  correct. 
The  judgment  is  affirmed,  with  costs. 


FAULKmOB  ET  TJX*  V.  OVBBTUBF. 

PLEADmo. — Foredomire  qf  Mortgage, — Beoordmg  pf  Mortgage, — Beoorda'9 
Certificate, — A  complamt  to  f oredoee  a  mortgage  on  real  estate  against  the 
grantee  of  the  mortgagor,  which  alleges  that  the  mortgage  was  recorded 
within  ninetj  days  after  its  execution,  but  does  not  allege  where  it  was 
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recorded,  is  bad  on  demurrer,  and  its  insufficiency  is  not  cured  bj  the 
memorandum  or  certificate  of  the  recorder  on  the  copy  of  the  mortgago^ 
filed  with  the  complaint  and  referred  to  therein,  which  memorandum  i» 
no  part  of  the  complaint. 

From  the  Ripley  Circuit  Court. 

E.  P.  Ferris  and  S.  M.  Jones,  for  appellants. 
W.  2).  Ward  and  J.  B,  Rebuck,  for  appellee. 

Downey,  J. — Six  errors,  in  form,  are  assigned  in  this  case^ 
but  only  two  questions  are  presented : 

1.  The  sufficiency  of  the  complaint;  and, 

2.  The  refusal  of  the  court  to  grant  a  new  trial. 

The  complaint,  after  the  caption,  is  as  follows :  Jonathan 
Overturf  complains  of  Chester  R.  Faulkner  and  Sarah  Faulk- 
ner, and  says  that  on  the  10th  day  of  November,  1870,  Heze- 
kiah  Murdock  and  Mary  Jane  Murdock  executed  a  mortgage^ 
which  is  filed  herewith,  and  which  mortgage  was  recorded 
within  ninety  days  after  its  execution  and  delivery,  conveying 
to  the  plaintiff  the  tract  of  land  therein  described  as  security 
for  a  debt  evidenced  by  three  notes,  copies  of  each  of  which 
are  filed  herewith.  The  first  of  said  notes  is  due  and  unpaid; 
the  second  becomes  due  March  1st,  1874,  and  the  third  Marcb 
1st,  1875 ;  that  said  land  can  not  be  divided,  so  as  to  be  sold  in 
parcels,  without  material  injury  to  the  said  estate.  He  further 
says  that  afterwards,  in  1872,  the  said  Hezekiah  Murdock 
sold  and  conveyed  the  said  real  estate  to  the  said  defendant 
Sarah  Faulkner,  and  that  the  defendant  Chester  R.  Faulkner 
is  the  husband  of  the  said  Sarah  Faulkner.  The  plaintiff 
therefore  asks  judgment,  etc. 

The  objection  to  the  complaint,  urged  by  counsel  for  th& 
appellant,  is,  that  it  does  not  appear  therefirom  that  the  mort- 
gage was  recorded  in  the  county  wherein  the  real  estate  is  sit- 
uated, and  counsel  refer  us  to  Magee  v.  Sanderson,  10  Ind. 
261.  In  that  case,  the  complaint  alleged  that  the  mortgage 
had  been  recorded,  but  failed  to  aver  when  or  where  it  was. 
recorded.  The  language  of  the  learned  judge,  who  delivered 
the  opinion  in  that  case,  is  as  follows : 

^^  But  there  is  another  ground  upon  which  the  complaint  is 
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objectionable.  It  does  not  show  when  or  where  the  mortgage 
was  recorded ;  and  for  aught  that  appears^  it  may  not  have 
been  duly  recorded  in  the  county  where  the  land  is  situate, 
and  hence,  not  an  effective  lien  on  the  property  when  it  was 
conveyed  to  the  defendant/^ 

The  action  in  the  case  under  consideration,  like  that  of 
Mageev.  Sanderaortj  supra,  is  by  the  holder  and  owners  of  the 
notes  and  mortgage  against  the  grantee  of  the  mortgagor,  who 
is  not  bound  by  the  lien  of  the  mortgage  imless  the  mortgage 
was  legally  recorded,  or  he  had  actual  notice  thereof.  ,  When 
the  action  to  foreclose  the  mortgage  is  by  the  mortgagee  against 
the  mortgagor,  it  need  not  be  alleged  that  the  mortgage  was 
recorded;  but,  where  the  mortgage  is  being  enforced  against 
the  grantee,  in  good  fitith  and  for  a  valuable  consideration,  of 
the  mortgagor,  the  rule  is  different.  1  G.  &  H.  260,  sec.  16» 
It  is  alleged  that  the  mortgage  was  recorded  "  within  ninety 
days  after  its  execution  and  delivery,"  but  where  it  was 
recorded  is  not  shown.  It  is  not  even  averred  that  it  was 
properly,  duly,  or  legally  recorded,if  that  would  be  sufficient. 

In  our  opinion,  the  court  should  have  sustained  the  demur- 
rer filed  to  the  complaint.  The  memorandum  or  certificate  of 
the  recorder  on  the  copy  of  the  mortgage  filed  with  the  com- 
plaint is  no  part  of  the  complaint,  and  can  not  cure  this  defect 
in  the  allegations  of  the  complaint.  Knight  v.  The  Flatroch^ 
dc,  Co.,  45  Ind.  134. 

The  same  question  arises  upon  the  evidence  and  the  instruc- 
tions of  the  court  to  the  jury,  and  in  ruling  upon  it  the  court 
repeated  the  same  error. 

There  are  other  questions  argued,  but  we  do  not  deem  it 
necessary  to  decide  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
complaint. 
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Cook  v.  Habe  et  al. 

New  Tiueal. — Motion. — Newly'Diacovered  Evidence. — ^Where  the  cause  asngned 
in  a  motion  for  a  new  trial  is  newly-discovered  evidence,  and  it  is  not 
shown  that  the  party  making  the  motion  had  used  diligence  to  discover  the 
new  evidence  before  the  trial,  the  motion  must  be  overruled. 

From  the  Madison  Circuit  Court. 

fll  Graven,  W,  B.  Pierae,  and  JT.  D.  ITiompaonf  for  appel- 
lant. 

M.  8.  Robinson  and  J.  W,  Lovett,  for  appellees. 

BusKiRK,  C.  J. — ^This  was  an  action,  by  the  appellees  against 
the  appellant,  to  recover  the  value  of  certain  lumber  sold  and 
delivered  by  appellees  to  appellant.  It  originated  before  a 
justice  of  the  peace,  where  the  appellees  had  judgment  for 
twenty-four  dollars  and  thirty-five  cents ;  and,  on  appeal  to 
the  circuit  court,  the  appellees  again  had  judgment  for  twenty- 
three  dollars  and  ten  cents. 

The  appellant  has  assigned  for  error,  that  the  complaint  does 
not  contain  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial* 

The  cause  of  action,  as  amended  before  trial  in  the  justice's 
court,  is  unquestionably  good. 

The  principal  reason  relied  upon  for  a  new  trial  was  newly- 
discovered  evidence.  It  is  sufficient  to  say,  in  reference  to 
this  reason  for  a  new  trial,  that  no  facts  are  stated  showing  that 
appellant  had  used  any  diligence  to  discover  the  new  evidence 
before  the  trial.  This  is  essential,  as  has  been  decided  firom 
1  Blackford  down  to  the  present  time.  Coe  v.  Givan,  1 
Blackf.  367  ;  Mason  v.  Palmerton,  2  Ind.  117 ;  Ruger  v.  Bunn 
gan,  10  Ind.  451 ;  Rickart  v.  Davis,  42  Ind.  164 ;  Barthol- 
omew V.  Loy,  44  Ind.  393. 

This  objection  being  fatal,  it  is  not  necessary  to  notice  other 
questions  presented  by  counsel  for  appellee. 

The  cause  has  been  twice  tried,  witih  the  same  result.    We 
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have  examined  the  evidence^  and  think  it  fully  supports  the 
judgment. 

The  judgment  is  affirmed^  with  costs. 


Rose  et  al.  v.  Duncan  et  al. 

TsNDEB. — ChndUional  Tender.— A,  tender  of  payment  made  by  the  maker  of 
a  promififiory  note,  on  condition  that  the  holder  will  dismiflB  an  action 
against  the  maker  in  no  way  connected  with  the  note,  is  bad. 

Same. — A  tender  of  payment  of  less  than  the  amount  due  is  bad. 

From  the  Morgan  .Common  Pleas. 

W.  R.  Harrison  and  W.  S.  Shirley,  for  appellants. 
C,  F.  McNutt  and  G.  TF.  Grubbs,  for  appellees. 

WoRDEN  J. — This  was  an  action  by  the  appellant  Aaron 
Kose^  assignee  of  James  B.  Long,  against  John  C.  Duncan, 
James  Martin,  James  J.  Maxwell,  and  Presley  Johnson,  as 
the  makers  of  a  promissory  note,  whereby  the  defendants  prom- 
ised to  pay  to  the  plaintiff,  nine  months  after  the  date  thereof, 
at  the  First  National  Bank  of  Martinsville,  Indiana,  the  sum 
of  twenty-four  hundred  and  seventy-six  dollars  and  sixty-nine 
cents,  with  ten  per  cent,  interest,  and  attorney's  fees  if  suit 
should  be  instituted  thereon,  bearing  date  March  3d,  1871. 
Before  final  judgment,  other  parties  than  Rose  were  permitted 
to  be  made  plaintiff  also ;  but  as  no  error  is  assigned  in 
respect  to  this  proceeding  by  the  appellees,  against  whom  final 
judgment  was  rendered,  we  need  not  notice  it  further. 

Issue,  trial  by  the  court,  finding  and  judgment  for  the  plain- 
tiff, but  for  less  than  was  due  upon  the  note,  in  this,  that  no 
interest  was  allowed  after  December  19th,  1871,  the  case  hav- 
ing been  tried  and  the  judgment  rendered  in  October,  1872. 
The  plaintiff  moved  for  a  new  trial  upon  this,  amongst  other 
grounds^  but  the  motion  was  overruled,  and  an  exception  taken. 
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The  following  are  the  &cts  in  the  case^  as  we  gather  them 
from  the  record : 

Aaron  Kose^  as  assignee  of  James  B.  Long;  sold  certain 
lands  to  Mrs.  Sarah  J.  Duncan,  who  was  at  the  time  under 
coverture.  He  conveyed  the  land  to  her  by  deed,  and  the 
note  in  suit  was  executed  for  the  purchase-money,  said  John 
C.  Duncan,  one  of  the  makers,  being  the  husband  of  Sarah  J. 
Before  the  note  in  suit  matured,  Rose  instituted  an  action  and 
proceeding  in  attachment,  in  the  Morgan  Circuit  Court,  against 
the  husband,  John  C,  upon  an  alleged  claim  against  him  in 
no  way  connected  with  the  purchase  by  Mrs.  Duncan  of  the 
land,  nor  growing  out  of  her  indebtedness  for  the  land.  He 
caused  the  attachment  to  be  levied  upon  the  land,  which  he 
had  thus  sold  and  conveyed  to  Mrs.  Duncan.  Soon  after  the 
note  matured,  perhaps  about  December  19th,  1871,  Mrs.  Dun- 
can caused  a  tender  to  be  made  to  Kose  of  the  amount  due  on 
the  note,  upon  condition  that  he  would  release  the  land  from 
the  attachment ;  but  Rose  declined  to  receive  the  money  upon 
this  condition.  She  then  caused  the  money  to  be  deposited 
in  the  First  National  Bank  of  Martinsville,  and,  when  this  was 
done,  the  plaintiff  Rose  caused  the  bank  to  be  garnished,  in  his 
action  against  John  C.  Duncan.  The  action  of  Rose  against  John 
C.  Duncan  was  finally  defeated,  and  judgment  was  rendered  for 
the  defendant  therein.  Aft;er  that  action  was  thus  terminated, 
Mrs.  Duncan  again  offered  to  pay  the  note  in  suit,  without 
interest,  etc. 

These  are  the  material  &cts,  and,  in  our  opinion,  they  fur- 
nish no  legal  reason  why  the  note  should  not  be  paid  accord- 
ing to  the  terms  thereof,  including  interest. 

The  first  tender  was  made  only  on  condition  that  Rose  would 
release  the  land  from  attachment.  But  he  was  entitled  to  be 
paid  without  thus  releasing  the  land.  If  the  proceedings  in 
attachment  had  been  well  founded,  and  if  the  land  was  subject 
to  the  attachment,  on  the  ground  that  Duncan  was  the  real 
purchaser,  and  that  he  had  procured  it  to  be  conveyed  to  his 
wife  in  order  to  defraud  his  creditors,  and  if  Rose  had  suc- 
ceeded in  his  suit  against  Duncan,  we  do  not  see  how  these 
matters  could  have  been  any  defence  to  the  payment  of  the 
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note  in  suit^  especially  if  Rose  himself  was  gailty  of  no  fraud. 
On  the  other  hand^the  prosecution  of  an  unfounded  action  hy 
Bose  against  Duncan  and  the  attachment  of  the  land  as  the 
property  of  Duncan  can  be  no  defence  to  the  note  in  suit. 
When  the  note  matured^  therefore^  Bose  was  entitled  to  payment 
without  releasing  hisattachment^which  he  had  a  right  to  pros- 
ecute to  final  judgment ;  and  the  conditional  tender  was  ineffec- 
tual to  stop  the  accruing  of  interest.  The  subsequent  tender 
was  insufficient^  because  the  amount  tendered  was  less  than  the 
amount  due  upon  the  note — it  did  not  include  interest. 

We  do  not  see  as  the  garnishment  of  the  bank  has  any  influ- 
ence upon  the  case. 

The  judgment  below  is  reversed^  with  costs^  and  the  cause 
remanded  for  a  new  trial. 


Bailsback  v.  Gbeve  et  al. 

Pl«EADiNa. — Suit  on  Appeal  Bond. — ^A  complamt  againsfe  the  surety  on  a 
bond  for  an  appeal  to  the  Supreme  Court,  which  does  not  show  when  the 
judgment  appealed  from  was  afSrmed  bj  the  Supreme  Court,  or  when  the 
opinion  and  judgment  of  affirmance  were  filed  in  the  office  of  the  clerk  of 
the  lower  court,  is  bad  on  demurrer. 

fVom  the  Wayne  Circuit  Court. 

C  -ff.  Burchenal^  for  appellant. 

J,  B.  Julian  and  J.  F.  Julian,  for  appellees. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees^  Henry 
Greve,  Julius  Eschman^  and  William  Buhrlage^  against  Jason 
Ham  and  Joel  Railsback,  on  a  bond  for  an  appeal  to  this 
court  from  a  judgment  in  favor  of  the  appellees  against  Ham, 
Railsback  being  surety  on  the  bond.  Ham  died  after  the 
commencement  of  the  suit,  and  before  any  action  was  had  in 
court,  and  the  suit  was  prosecuted  against  Railsback,  the 
49urety  on  the  bond. 
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The  defendant  denmrred  to  the  complaint  for  want  of  suffi- 
cient factS;  which  demurrer  was  overruled.  This  ruling  is 
assigned  for  error. 

The  objections  to  the  complaint  are,  that  it  does  not  show 
when  the  judgment  was  affirmed  in  the  Supreme  Court,  or 
when,  if  ever,  the  opinion  and  judgment  of  affirmance  were 
filed  in  the  office  of  the  clerk  of  the  court  below.  For  any- 
thing that  appears  in  the  complaint,  the  judgment  might  have 
been  affirmed  on  the  same,  or  the  day  before  this  suit  was 
brought  on  the  appeal  bond.  There  was  no  right  to  proceed 
to  collect  or  demand  payment  of  the  affirmed  judgment  until 
after  the  sixty  days  given  for  filing  a  petition  for  a  rehearing 
had  expired,  and  a  certified  copy  of  the  opinion  and  judgment 
of  affirmance  had  been  filed  in  the  office  of  the  clerk  of  the 
court  below.  Rule  25  of  this  court ;  2  G.  &  H.  276,  sec.  571 ; 
2  G.  i&  H.  272,  sec.  2;  Poppenhusefn  v.  Seeley,  41  Barb. 
450. 

The  demurrer  to  the  complaint  should  have  been  sustained* 
We  will  notice  no  other  alleged  errors,  because  they  might  not 
have  occurred  if  the  ruling  on  the  demurrer  to  the  complaint 
had  been  correct.  The  complaint  is  the  foundation  of  the 
action,  and  if  it  is  valueless  the  superstructure  built  on  it  must 
fiiil. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees,  with 
instructions  to  the  court  below  to  sustain  the  demurrer  to  the 
complaint^  and  for  further  proceedings. 


WlLIiEY  V.  KOONS,  TbEASTTBEB. 

Tax.— I\irefta8er  of  Land  Belonging  to  CongreBsumal  Township  Fund. — Prior  to 
the  passage  of  the  act  of  December  2lBty  1872,  Acts  1872,  p.  57,  the  par- 
chaaer  of  land  belonging  to  the  oongrenional  township  fond  was  not,  under 
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the  sixth  clause  of  section  6, 1  G.  &  H.  70,  liable  for  taxes  assessed  upon 
said  land  before  it  had  been  conveyed  to  him. 

From  the  Clark  Circuit  Court 
Jf.  C  Hester y  for  appellant. 

Downey,  J. — Suit  by  appellant  against  appellee.  On  demur- 
rer to  the  complaint,  it  was  held  bad,  and  this  ruling  is  the 
error  assigned. 

Counsel  for  the  appellant  states  the  facts  and  the  question 
arising  thereon  as  follows :  "  The  facts  averred  in  the  com- 
plaint are  briefly  these :  In  1870,  certain  real  estate  belonging 
to  the  congressional  township  fund,  and  situated  in  both  Clark 
and  Washington  counties,  was  offered  for  sale,  in  compliance 
with  the  requirements  of  the  statute,  by  the  auditor  of  Wash- 
ington county,  and  was  purchased  at  said  sale  by  appellant; 
appellant  has  made  his  payments  thereon  as  the  statute  pro- 
vides, but  has  not  made  full  payment  therefor,  and  has  not 
received  a  deed  for  the  land.  Notwithstanding  this,  the 
auditor  of  Clark  county  has  placed  on  his  tax  duplicate  so 
much  of  the  said  land  as  lies  in  Clark  county,  and  has  assessed 
the  same  for  taxation  against  the  appellant.  The  appellee,  as 
treasurer  of  Clark  county,  is  now  threatening  to  collect  the 
said  taxes  by  distress  and  sale  of  appellant's  personal  prop- 
erty. Appellant  prays  that  the  appellee  be  enjoined  from  the 
collection  of  the  said  taxes  from  appellant. 

''  Is  the  purchaser  of  land  belonging  to  the  congressional 
township  fund  liable  for  taxes  assessed  upon  such  land  before 
it  has  been  conveyed  to  him  ?  This  is  the  question  presented 
by  the  demurrer  to  the  complaint.  The  circuit  court  held  the 
affirmative  of  this  question  to  be  the  law.  The  appellant 
claims  that  in  this  ruling  the  circuit  court  was  in  error.'* 

There  is  no  brief  for  appellee. 

The  appellant  urges  that  he  is  not  bound  to  list  the  lands 
and  pay  taxes  thereon,  because  he  is  not  the  owner  thereof,  as 
he  must  be  by  1 G.  &  H.  70,  sec.  10.  Counsel  for  appellant  says. 

Vol.  XLIX.— 18 
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that  the  appellee  claims  that  the  land  is  taxable  by  the  eighth 
43ection  of  the  same  act. 

The  tenth  section  reads  as  follows :  ''  Every  person  of  full 
age  and  sound  mind,  not  a  married  woman,  shall  list  the  real 
and  personal  property,  subject  to  taxation,  of  which  he  is  the 
owner,  situate  or  being  in  the  county  in  which  he  resides,"  etc 

The  eighth  section  reads  thus :  "  Lands  sold  by  the  State^ 
including  lands  forfeited  to  the  sinking  fund,  university  fund, 
and  all  other  trust  funds,  though  not  granted  or  conveyed, 
shall  be  assessed  in  the  same  manner  asif  actually  conveyed." 

In  the  sixth  section  of  the  act,  among  the  lands  exempt 
from  taxation,  are  '^  all  lands  granted  for  the  use  of  common 
schools,  so  long  as  the  same  shall  remain  unsold." 

Lands  belonging  to  the  congressional  township  fund  are 
not  sold  by  the  State,  and  do  not  fall  within  the  provisions  of 
the  eighth  section.  They  are  sold,  according  to  the  statute  (1 
G.  &  H.  548,  et  seq,),  by  the  county  oflBcers.  '  According  to 
this  statute,  the  purchaser  only  acquires  the  title  and  becomes, 
in  a  legal  sense,  the  owner  of  the  land  when  he  has  paid  all 
the  purchase-money,  and  received  a  deed.    Sec.  55,  p.  551. 

As  a  general  rule,  the  statute  looks  to  the  legal  owner  as 
the  ps^rty  by  whom  the  lands  in  the  Statis  are  to  be  listed,  and 
to  whom  they  are  io  be  charged  for  taxation.  Overstreet  v. 
Dobson,  28  Ind.  256. 

The  clause  of  the  sixth  section  which  we  have  quoted, 
exempts  these  lands  from  taxation  until  they  shall  bo  sold,  and 
by  that,  we  think,  is  meant  until  they  are  conveyed. 

Looking  to  the  act  of  December  21st,  1872,  Acts  1872,  p. 
67,  which  was  not  in  force  so  as  to  affect  the  question  involved 
in  this  case,  we  find  that  sec.  9  of  that  act  is  the  same  as  sec 
8  above  quoted ;  and  yet,  by  the  twenty-first  section  of  that 
act,  it  is  provided  as  follows :  "  When  real  estate  is  exempt 
in  the  hands  of  the  holder  of  the  fee,  and  the  same  is  con- 
tracted to  be  sold,  the  amount  paid  thereon  by  the  purchaser, 
with  the  enhanced  value  of  the  investment  and  improvement 
thereon  until  the  fee  is  conveyed,  shall  be  held  to  be  personal 
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property^  and  listed  and  assessed  as  sach^  in  the  place  where 
the  land  is  situated/' 

It  seems  probable  that  this  section  was  intended  to  cover 
cases,  like  the  one  under  consideration,  which  were  found  not 
to  have  been  provided  for  in  the  former  law. 

We  think  the  court  erred  in  sustaining  the  demurrer  to  the 
<X)mplaint. 

The  judgment  is  reversed,  with  costs/  and  the  cause 
remanded,  with  instnictions  to  overrule  the  demurrer  to  the 
<x)mplaint,  and  for  further  proceedings. 


Lane  v.  Axbbight. 

TBJi(CiFAJjAimAQ'EST.--Age7UforSaleofBedEsUUe. — Bighito  CbmniissioA. — 
Where  the  owner  of  real  estate  agreed  with  a  real  estate  broker  that  he 
would  pay  him  a  certain  amount  if  he  would  find  a  purchaser  within  a 
reasonable  time,  who  would  paj  a  certain  price  for  his  real  estate,  if 
within  such  time  the  broker  procured  such  purchaser,  he  was  entitled  to 
recover  his  commission,  tl^ough  the  owner  of  the  real  estate  sold  the  same 
before  the  broker  found  the  purchaser. 

From  the  Howard  Circuit  Court, 

Jf.  Bell  and  A.  8.  BeH,  for  appellant. 
J.  CyBrien,  for  appellee. 

BusKiRK,  C.  J. — This  was  an  action  by  appellant  against 
appellee,  for  services  rendered  under  a  special  contract  between 
them  in  reference  to  the  sale  of  certain  real  estate. 

Issue,  trial  by  a  jury,  verdict  for  appellee,  and,  over  motion 
for  a  new  trial,  judgment  on  the  verdict. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  tridl. 

The  material  facts  are  these :  The  appellee  owned  one  hun- 
dred and  sixty  acres  of  land  near  the  city  of  Kokomo, 
Indiana,  which  he  had  been  offering  for  sale  for  several  years. 
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The  appellant  was  a  real  estate  agent  in  said  city^  and  on  the 
12th  day  of  February,  1873,  wrote  to  the  appellee  at  Dela- 
ware, Ohio,  where  he  resided,  proposing  to  sell  the  land  for 
him  on  commission.  The  letter  was  forwarded  to  Madison^ 
New  Jersey,  where  the  appellee  was  looking  after  a  sick  son^ 
The  appellee,  on  the  27th  of  February,  1873,  wrote  to  appel- 
lant from  Madison,  New  Jersey,  in  which  he  acknowledged 
the  reception  of  appellant's  letter  of  the  12th  of  said  month,, 
and,  after  speaking  of  family  matters,  he  made  the  following- 
proposition  : 

"  Since  here  I  refused  fifty  dollars  p^r  acre  for  my  land.  T 
hold  it  at  fifty-five  dollars  per  acre.  If  you  can  find  a  man 
who  will  pay  fifty-five  dollars  per  acre,  one-half  down,  I  will 
pay  you  two  hundred  dollars,  if  you  let  me  know  sOon.  I 
hope  to  be  in  Del.  next  week. 

"  Yours  truly,  J.  S.  Albright.^' 

Upon  the  receipt  of  this  letter,  appellant  advertised  the 
land  for  sale  in  the  city  papers,  and  conversed  with  various 
persons  in  reference  to  the  land,  and  tried  to  procure  a  pur- 
chaser. On  the  20th^  of  March,  1873,  appellee  went  to 
Kokomo  and  went  home  with  appellant  and  took  dinner  with 
him.  They  had  a  conversation  about  the  sale  of  the  land,  in 
which  appellant  informed  appellee  what  he  had  done,  and  that 
he  had  a  prospect  of  finding  a  purchaser.  Appellee  did  not 
inform  appellant  that  he  had  sold  the  land,  or  had  any  imme- 
diate prospect  of  selling  the  same.  About  four  o'clock  p.  m* 
of  said  day.  Marts  and  Hocker  made  to  appellant  a  written 
proposition  to  purchase  said  land  at  fifty-five  dollars  per  acre^ 
one-half  cash  and  the  balance  in  one  and  two  years,  with  six 
per  cent,  interest. 

The  case  made  by  appellee  was  this:  On  the  17th  day 
of  February,  1873,  L.  A.  Leach,  of  the  city  of  Kokomo, 
wrote  to  appellee  proposing  to  purchase  the  land  in  question, 
and  asking  the  price  and  terms.  This  letter  was  received  by 
appellee  at  IVIadison,  New  Jersey,  and  on  the  same  day  he 
wrote  to  appellant  he  wrote  to  Leach  to  the  effect  that  he  had 
^refused  fifty  dollars  per  acre  for  his  land  since  he  had  been 
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there ;  that  he  had  offered  to  another  man  at  fi%-five  dollars 
per  acre,  and  if  he  did  not  take  it  might  rest  a  time.  On  the 
7th  of  March,  1873,  Leach  wrote  appellant  acknowledging 
receipt  of  his  letter,  and  asking  the  smallest  sum  he  would 
take,  he  paying  three  thousand  cash  and  balance  in  one 
and  two  years,  with  ten  per  cent,  interest.  On  the  13th  of 
March,  1873,  appellee  wrote  to  Leach  that  his  real  price  was 
fifty-five  dollars,  but  as  he  would  have  to  pay  a  comission  he 
might  have  it  for  fifty-three  dollars  per  acre,  three  thousand 
cash  and  balance  in  one  and  two  years,  with  ten  per  cent* 
interest  per  annum,  payable  annually,  appellee  to  pay  taxes 
and  have  the  crop  for  that  year.  On  the  15th  of  March 
Leach  wrote  appellee,  accepting  his  proposition,  but  appellee 
did  not  receive  this  letter  before  his  departure  for  Kokomo» 
Leach  and  appellee  met  in  Eokomo  on  the  morning  of  the 
21st  of  March,  1873,  when  Leach  informed  him  that  he  had 
written  him,  accepting  his  proposition.  On  the  morning  of 
said  day,  and  before  he  met  appellee.  Leach  went  to  the  office 
of  appellant  and  informed  him  of  his  correspondence  with 
appellee,  and  that  he  had  written  him  accepting  his  proposi- 
tion, and  he  believed  appellee  was  trying  to  dodge  him.  The 
trade  between  Leach  and  appellee  was  closed  in  the  forenoon 
of  said  day.  The  deed  was  made  a  little  before  or  after  twelve 
M.  of  said  day.  Leach  testified  that  appellant  had  not  been 
instrumental  in  bringing  about  his  contract  with  appellee. 
Leach  also  testified  that  appellee  said,  during  the  time  they 
were  closing  up  the  trade,  that  he  expected  appellant  would 
expect  a  commission,  and  if  he  did,  that  he  (Leach)  would 
have  to  pay  it  as  he  had  put  the  price  of  the  land  down;  but 
Leach  did  not  agree  to  pay  it. 

Upon  this  evidence,  the  court  instructed  the  jury  as  follows : 
.  "1.  By  the  second  paragraph  of  the  complaint,  the  plaintiff 
seeks  to  recover  upon  a  contract  which  he  alleges  was  made 
by  him  with  the  defendant,  by  which  he  avers  it  was  agreed 
that  the  defendant  was  to  pay  him  the  sum  of  two  hundred 
<lollars  if  the  plaintiff  would  furnish  a  purchaser  for  his, 
defendant's,  real  estate  in  Howard  county,  Indiana,  at  the 
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price  of  fifly-five  dollars  per  acre,  one-half  cash  down,  and 
let  the  defendant  know  thereof  eoon.  The  plaintiff  further 
avers  that  he  did,  within  twenty  days  from  that  time,  find 
responsible  persons  ready  and  willing  to  take  the  land  upon 
these  terms,  and  that  said  parties,  to  wit,  Marts  and  Hocker,. 
entered  into  a  written  agreement  with  the  said  plaintiff  for 
the  purchase  of  said  land,  and  that  said  defendant  was  duly 
notified  thereof.  If  these  facts  be  established  by  a  prepon- 
derance of  the  evidence,  you  should  find  for  the  plaintiff,  upon 
the  second  paragra'ph  of  the  complaint,  unless  the  evidence 
shows  that  defendant  had  sold  the  land  before  the  plaintiff 
did ;  in  which  event  the  plaintiff  would  not  be  entitled  to 
recover,  unless  it  is  shown  that  there  was  a  contract  between 
the  parties  plaintiff  and  defendant,  that  defendant  was  not 
to  sell  the  land,  or  if  he  did,  that  he  was  to  pay  the  plaintiff 
the  amount  agreed  upon  as  though  he  had  made  the  sale 
himself. 

^*  2.  If  the  material  averments  in  the  second  paragraph  of 
the  complaint  are  not  established  by  a  preponderance  of  the 
evidence,  you  should  find  for  the  defendant.  The  burden  of 
the  proof  is  upon  the  defendant  to  show  that  he  made  a  sale 
of  the  land  before  the  plaintiff  did.  If  that  is  established^ 
the  burden  of  the  proof  is  upon  the  plaintiff  to  show  that  he 
was  to  have  compensation  if  the  defendant  made  the  sale,  or 
that  by  contract  the  defendant  had  no  right  to  make  a  sale.^' 

In  both  of  the  instructions,  the  jury  were  directed  that 
the  plaintiff  could  not  recover,  unless  they  were  satisfied  from 
the  evidence  that  he  had  made  a  sale  of  the  land  before  the 
defendant  had  sold  it.  This  was  making  a  new  contract  for 
the  parties.  The  appellee  had  obligated  himself  to  pay  appel- 
lant two  hundred  dollars,  if  he  could,  within  a  reasonable 
time,  find  a  man  who  would  purchase  the  land  at  fifty-five 
dollars  per  acre.  The  appellant  accepted  the  proposition, 
and  advertised  the  land  for  sale.  He  conversed  with  various 
persons  in  reference  to  the  land.  He  indueed  two  persons  to 
purchase  the  land  at  the  price  and  upon  the  terms  named.  The 
proposition  was  made  on  the  27th  day  of  February,  1873,  and 


NOVEMBER  TERM,  1874.  27» 

Lane  v.  Albright. 

the  appellant  found  purchasers  on  the  21st  of  March  of  the 
same  year.  This  was  within  a  reasonable  time.  The  appel- 
lant performed  all  that  he  was  required  by  the  contract  to  do, 
and  was  prevented  by  the  appellee  from  selling  the  land.  The 
appellee  disabled  himself  from  carrying  out  the  contract  of 
sale  made  by  appellant.  The  fiictthat  the  appellee  had  author- 
ized the  appellant  to  sell  his  land  did  not  deprive  himself  of 
the  power  of  selling  it,  but  he  could  not  thereby  avoid  his  lia- 
bility to  appellant. 

In  Hawky  v.  Smith,  45  Ind.  183,  it  was  held,  upon  full  con- 
sideration, that  the  rule  is^  that  when  the  performance  by  one 
party  is  prevented  by  the  act  of  the  other,  the  party  not  in 
&ult  should  recover  in  damages  such  sum  as  will  fully  com- 
pensate him  for  the  injury  which  he  has  sustained  by  reason 
of  the  non-performance  of  the  contract.  This  principle  is 
directly  in  point  here.  The  two  cases  are,  in  many  respects, 
alike.  The  appellant  seems  to  have  acted  in  perfect  good  faith, 
while  it  seems  that  the  appellee  sold  his  land  at  a  reduced  price, 
to  avoid  the  payment  to  the  appellant  of  the  sum  agreed  upon. 
The  appellee  cannot  thus  avoid  the  obligation  of  his  contract. 
He  made  his  proposition  broad  and  comprehensive,  and 
imposed  no  conditions.  He  might  have  provided  that  if  he 
effected  a  sale  of  the  land  before  the  appellant  found  a  pur- 
chaser, he  was  not  to  pay  him  the  sum  agreed  upon.  Hav- 
ing failed  to  do  so  or  impose  any  other  conditions,  the  courts 
cannot  make  a  new  contract  for  him  or  impose  conditions  not 
imposed  by  himself,  but  must  determine  the  rights  of  the  par- 
ties under  the  contract  as  made  by  them. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded,  with  directions  for  a  new  trial  in  accordance  with 
this  opinion. 


280 


SUPREME  COURT  OP  INDIANA. 


Martin,  Guardian, «.  Beaslej. 


49  880 

11^  406 

\t2T  466 

40  880 

188  983 


49  280 
164  42Q 


Martin^  Guabdian^  t^.  Beasley. 

GuABDiAN  AND  Wabd.— Order  Against  Ouardian  WUhatd  NoHcc—An  oider 
made  by  a  court  without  notice  to  a  guardian,  requiring  him  to  pay  a 
debt  claimed  to  be  due  from  him  or  his  ward,  as  to  pay  taxes  on  land  of 
his  ward's  ancestor,  sold  by  the  administrator  of  the  said  ancestor's  estatOi 
is  void. 

Same. — Summary  Proceeding, — ^Upon  failure  of  the  guardian  to  comply  with 
such  an  order,  a  citation  to  him  to  appear  in^anter  and  render  an  account 
of  his  proceedings  in  the  guardianship  is  illegal  and  unprecedented. 

ExECUTOB  AND  ADMiNiSTitATOR. — Sale  ofReol  Estate. — IiuMmbranees, — ^When 
a  court  orders  the  sale  of  real  estate  by  an  executor  or  administrator, 
unless  otherwise  ordered  by  the  court,  he  sells  and  conveys  the  land  sub- 
ject to  all  incumbrances. 


From  the  Spencer  Circuit  Court. 

(7.  X.  Wedding  and  it!.  (?.  Evans,  for  appellants, 
i.  Q.  DeBruler  and  C  A.  DeBruler,  for  appellee. 

Downey,  J. — ^The  record  in  this  case  shows  that  James  H. 
Martin  died  the  owner  of  certain  real  estate ;  that  the  same 
was  sold  by  the  administrator  of  his  estate,  and  purchased  hj 
the  appellee. 

Martin,  the  appellant,  was  the  guardian  of  the  children  of 
the  deceased.  Without  any  notice  to  him,  at  the  April  term, 
1874,  the  court  ordered  that  he  pay  to  the  county  treasurer 
the  taxes  on  the  land,  sixty-five  dollars  and  seventy-eight 
cents,  take  his  receipt  therefor,  and  file  it  as  a  voucher.  At 
the  August  term,  1874,  Beasley  filed  a  written  motion,  repre- 
senting that  he  had  paid  the  purchase-money  for  the  land ;  that 
at  the  time  he  purchased  it,  the  land,  there  were  delinquent  taxes, 
state  and  county,  on  the  land  so  bought  by  him,  to  the  above 
amount ;  that  he  had  obtained  the  said  order  at  the  former 
term,  setting  it  out ;  that  the  guardian  refused  to  pay  the  amount 
and  had  not  done  so ;  and  praying  that  the  guardian  "  be  called 
upon  by  the  court  and  required  to  comply  with  its  order.^' 
Thereupon  a  citation  issued  against  the  guardian  to  appear  in 
court  instanier,  to  render  an  account  of  his  proceedings  in  the 
guardianship.    The  guardian,  thus  hurried  into  court,  made 
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an  answer  under  oath,  most  of  which  was  immaterial^  but 
alleging^  among  other  things,  that  the  Order  was  made  in  his 
absence  and  without  any  notice  to  him,  and  he  had  no  oppor- 
tunity to  resist  the  same ;  denied  that  there  was  the  amount 
of  taxes  mentioned  due  upon  the  said  real  estate;  and  that,  as 
the  sale  was  a  judicial  sale,  the  said  Beasley  took  the  land  sub*- 
ject  to  the  taxes. 

The  court,  on  this  showing,  made  an  order  reciting  the 
making  of  the  first  order ;  that  the  guardian  had  responded  to 
the  citation,  denying  the  validity  of  the  first  order,  and  refusing 
to  comply  with  the  same ;  alleging  that  it  appeared  &om  the 
reports  of  the  guardian  theretofore  made,  that  he  had  funds  in 
his  hands  as  such  guardian  with  which  to  comply  with  the  order, 
and  requiring  the  guardian  to  comply  with  the  order  before 
twelve  o^clock  of  the  next  Saturday  (the  day  of  the  week  on 
which  this  order  was  made  does  not  appear),  and  in  default  of 
so  doing  that  he  be  removed.  The  record  recites  that  the  guar- 
dian did  not  comply  with  the  order  within  the  time  allowed 
him,  and  that  he  was  accordingly  removed,  and  his  letters  of 
guardianship  set  aside ;  and  that  he  should  forthwith  account 
for  and  pay  over  to  the  clerk,  or  to  his  successor  in  the  guardi- 
anship, all  money  or  property  in  his  hands,  and  that  he  pay 
the  costs  of  the  proceeding. 

To  all  of  these  orders,  except  the  first,  the  guardian  excepted, 
and  now  alleges  that  they  are  erroneous. 

The  first  order  made  by  the  court,  without  notice  to  the 
guardian,  was  void,  and  could  not  be  a  legal  foundation  for 
any  subsequent  proceedings.  Guardians  are  not  liable  to  be 
proceeded  against  in  any  such  way.  There  is  no  law  or  prac- 
tice authorizing  this  simimary  proceeding  against  a  guardian, 
to  compel  him  to  pay  debts  claimed  to  be  due  from  him  or 
from  his  wards. 

The  subsequent  order  of  the  court,  requiring  the  guardian 
to  come  into  court  instanter,  and  render  an '  account, 
etc.,  was  illegal  and  unprecedented.  There  were  no  cir- 
cumstances shown  to  warrant  any  such  unusual  haste  and 
apparent  disregard  of  the  rights  of  the  guardian  and  his  wards. 
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Nothing  is  shown  to  fix  upon  them  any  liability  to  pay  the 
alleged  delinquent  taxes. 

When  the  court  orders  the  sale  of  real  estate  by  an  execu- 
tor or  administrator  for  the  payment  of  liens  thereon,  the 
money  may  be  so  applied  by  the  executor  or  administrator, 
under  the  direction  of  the  court.  2  G.  &  H.  51 2,  sec.  89. 
But  when  the  land  is  sold  subject  to  the  liens,  the  purchaser 
must  pay  them  himself.  2  G.  &  H.  612,  sec.  89 ;  FoUz  v. 
Peters,  16  Ind.  244 ;  Clarke  v.  Henahaw,  30  Ind.  144. 

There  is  no  warranty  in  such  sales  or  in  the  conveyance 
usually  made  by  an  executor  or  administrator.  Unless  other- 
wise ordered  by  the  court,  they  sell  and  convey  the  land  sub- 
ject to  all  incumbrances. 

In  our  opinion,  the  whole  proceeding,  from  the  beginning, 
is  erroneous,  and  all  the  orders  made  should  be  reversed. 

The  orders  of  the  court  are  reversed,  with  costs,  and  the 
<sau8e  remanded,  with  instructions  to  dismiss  the  proceedings. 


The  State  v.  Elff. 

LiQUOB  Law.— ^d  of  1875. — Broviso  of  Snenieenih  Sedwnr—Bv  the  seven- 
teenth section  of  the  liquor  law  of  March  17 th,  1875,  it  is  provided,  "  th^t 
no  prosecution  shall  be  instituted  or  maintained  against  anj  person  for 
any  violation  of  the  provisions  of  this  act  occurring  between  the  time 
when  it  shall  take  effect  and  the  close  of  the  first  regular  session  of  the 
board  of  commissioners  of  the  proper  county,  the  beginning  of  which  ses- 
sion not  taking  place  in  less  time  than  four  weeks  after  this  act  shall  have 
taken  effect." 

Hddy  that,  if  this  proviso  be  void,  there  is  no  valid  law  making  the  seHing, 
within  the  time  excepted  by  the  proviso,  of  intoxicating  liquor  in  a  less 
quantity  than  a  quart  at  a  time,  without  a  license,  to  be  drank  at  the 
place  where  sold,  an  offence ;  so  that,  whether  it  be  valid  or  void,  an  indict- 
ment for  so  selling  on  the  6th  of  April,  1875,  was  properly  quashed. 

From  the  Marion  Criminal  Circuit  Court. 
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O.  A.  Bualdrhy  Attorney  Geaeral,  and  J.  M.  Oropsey,  Pros- 
ecuting Attorney,  for  the  State. 

N.  B.  Taylor y  F.  Randy  and  E.  Taylor y  for  appellee. 

WoRDEN,  J. — This  was  an  indictment  charging  the  appel- 
lee with  having,  on  the  6th  of  April,  1875,  at  said  county  of 
Marion,  sold  two  gills  of  intoxicating  liquor  to  a  person  named, 
to  be  drunk  at  the  place  where  sold,  without  a  license,  etc. 

The  indictment,  on  motion  of  the  defendant,  was  quashed. 
The  State  excepted,  and  appeals  to  this  court. 

The  act  of  March  17th,  1875,  repeals  all  former  laws  regu- 
lating the  sale  of  intoxicating  liquors,  hence,  if  the  act  charged 
is  criminal,  it  is  because  it  is  made  so  by  the  statute  of  1875. 
By  the  seventeenth  section  of  the  latter  statute,  it  is  provided, 
''  that  no  prosecution  shall  be  instituted  or  maintained  against 
any  person  for  any  violation  of  the  provisions  of  this  act 
occurring  between  the  time  when  it  shall  take  effect  and  the 
close  of  the  first  regular  session  of  the  board  of  commission- 
ers of  the  proper  county,  the  beginning  of  which  session  not 
taking  place  in  less  time  than  four  weeks  after  this  act  shall 
have  taken  effect."     Acts  Spec.  Ses.  1875,  p.  68. 

The  act  of  1875  took  effect  from  and  after  its  passage.  The 
alleged  lime  of  the  offence  will  be  taken,  prima  faoiey  to  be  the 
true  time.  Hence,  it  appears  that  the  supposed  offence  was  com- 
mitted after  the  last  named  act  took  effect.  The  regular  ses- 
sions of  the  boards  of  commissioners  are  held  on  the  first  Mon- 
days of  March,  June,  September,  and  December  annually. 
Acts  1861,  p.  67.  Hence,  also,  it  appears  that  the  supposed 
offence  was  committed  before  the  lapse  of  time  contemplated 
by  the  proviso  above  set  out  in  the  act  of  1875. 

But  it  is  insisted  by  counsel  for  the  State,  that  the  proviso- 
is  in  conflict  with  and  violation  of  three  different  provisions 
of  the  constitution  of  the  State,  which  are  pointed  out  and 
designated  in  the  brief  of  counsel.  We  do  not  deem  it  neces- 
sary or  hardly  proper  to  express  any  opinion  upon  this  ques- 
tion, in  this  case,  for  the  reason  that,  if  the  position  of  counsel 
for  the  State  be  well  taken,  she  can  derive  no  benefit  from  it. 
The  proviso  is  a  part  of  the  enactment,  so  qualifying  the  body 
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of  the  act  that,  if  it  must  fall  as  being  unconstitutional,  the 
enactment  prohibiting  a  sale  without  license  must  also  ^dl» 
There  would  then  be  no  foundation  whatever  for  the  prosecu- 
tion. The  purpose  of  the  proviso  was  to  give  persons  an 
opportunity  to  procure  the  required  license  before  penalties 
should  attach  for  selling  without  license.  If  the  proviso  were 
to  be  struck  out  as  unconstitutional,  the  part  of  the  act  pro- 
hibiting sales  without  license  could  not  have  the  force  of  law, 
because  it  would  not,  as  thus  modified,  be  an  expression  of  the 
legislative  will.  The  enactment,  without  the  proviso,  has  not 
the  sanction  of  legislative  authority.  It  is  very  apparent  that 
the  legislature  did  not  intend  to  make  it  an  offence  to  sell  with- 
out license  until  parties  had  had  the  provided  opportunity  to 
procure  it ;  and  the  courts  cannot,  by  holding  a  part  of  the 
en&ctment  invalid,  make  that  an  offence  which  otherwise  would 
not  be.  We  quote  a  paragraph  from  the  opinion  of  this  court 
in  the  case  of  Meshmeierw.  The  State,  11  Ind.  482,  486,  involv- 
ing a  similar  question : 

"  The  legislature  pass  an  entire  statute,  on  the  supposition, 
of  course,  that  it  is  all  valid,  and  to  take  effect.  The  courts 
find  some  of  its  essential  elements  in  conflict  with  the  consti- 
tution, strip  it  of  those  elements,  and  leave  the  remaining  por- 
tion, mutilated  and  transformed  into  a  different  thing  from 
what  it  was  when  it  left  the  hands  of  the  legislature.  The 
statute  thus  emasculated  is  not  the  creature  of  the  legislature; 
and  it  would  be  an  act  of  legislation  on  the  part  of  the  courts, 
to  put  it  in  force.  The  courts  have  no  right  thus  to  usurp  the 
province  of  the  legislature." 

The  prohibition  can  be  •  enforced  only  with  the  limitations 
prescribed  by  the  legislature.  If  the  proviso  in  question  is 
valid,  the  prosecution  cannot  be  maintained.  If,  on  the  other 
h%nd,  the  proviso  is  void,  there  is  no  valid  law  making  the 
facts  charged  an  offence.  In  either  event,  the  court  did  right 
in  quashing  the  indictment. 

The  judgment  below  is  affirmed. 
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SCHAUM  ET  AL.  V.  ShOWEKS. 

CouNT7  Tbeasubeb. — Taxes  Unpaid  Stomding  Charged  against  Treasurer  on 
Final  fife«fem«n/.—-Si!aftrfe.—IfiCTi.— Section  193, 1 G.  &  H.  113,  provides,  that 
^  if  any  county  treasurer,  on  making  settlement  with  the  county  auditor, 
shall  stand  charged  with  any  tax  remaining  unpaid,  and  shall  not  receive 
a  credit  therefor  in  such  settlement,  such  treasurer  may  collect  such  tax 
for  his  own  use,  at  any  time  within  one  year  after  such  settlement,  either 
by  distress  and  sale,  as  hereinbefore  provided,  or  by  action  of  debt  in  his 
own  name,  before  any  justice  of  the  peace,  or  court  having  jurisdiction." 

JSdd,  in  an  action,  based  on  this  section,  against  the  owner  of  the  property 
against  which  the  taxes  in  question  were  assessed,  and  the  mortgagee  of  cer- 
tain real  estate  constituting  a  part  thereof,  that  a  lien  could  not  be  declared 
npon  such  real  estate  for  the  amount  of  said,  taxes. 

From  the  Posey  Circuit  Court, 

A.  Igkhart  and  J.  E.  Iglehart,  for  appellants. 
E.  M.  Spencer  and  W.  Loudon,  for  appellee. 

BusKiBK,  C.  J. — Showers  sued  Schaum  and  Muenchofi^ 
alleging  that  on  the  1st  of  April,  1872,  and  thence  till  1873, 
he  was  treasurer  of  Posey  county ;  that  while  he  was  such 
treasurer  there  was  assessed  against  the  property  in  the  com- 
plaint described,  upon  which  there  was  located  a  mill  and  dis- 
tillery, and  against  other  real  and  personal  property  belonging 
to  "  the  firm  of  George  Wolflin  &  Co.,  the  sum  of  four  hun- 
dred and  ten  dollars  and  fifty  cents,"  and  that  the  defendants, 
Herman  and  Ferdinand  Muenchoff,  are  the  surviving  partners 
of  said  firm,  George  Wolflin  having  died  in  October,  1873 ; 
that  while  the  plaintiff  was  treasurer,  at  the  request  of  Wolflin, 
he  took  out  a  receipt  for  said  taxes,  and  charged  himself  with 
the  amount  thereof,  four  hundred  and  ten  dollars  and  fifty 
cents ;  that  no  part  of  said  sum  has  been  paid,  but  the  same  is 
due ;  that  said  plaintiff  made  his  final  settlement  with  said 
county  as  treasurer,  in  June,  1873,  and  did  not  at  that  or  any 
other  time  receive  any  credit  therefor ;  that  said  Charles  and 
Herman  Schaum  hold  a  mortgage  upon  the  said  real  estate  to 
secure  the  payment  of  ten  thousand  dollars ;  prayer  for  judg- 
ment against  Muenchoff  for  four  hundred  and  ten  dollars  and 
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fifty  cents,  that  the  same  might  be  declared  a  lien  upon  the 
real  estate  prior  to  the  mortgage  of  Schaum  &  Bchauro;  and  in 
default  of  the  payment  of  the  same,  an  order  for  the  sale  ©f 
said  real  estate  in  satisfaction  of  the  same. 

A  demurrer  to  this  complaint,  for  want  of  suj£cient  facts, 
was  filed  by  Charles  Schaum  and  Herman  Schaum,  the  mort- 
gagees, and  overruled,  and  they  excepted ;  and  said  defend- 
ants declining  to  answer  further,  and  the  others  being  defaulted, 
the  court  found  that  the  plaintiff's  claim  was  a  lien  upon  the 
property  mentioned  in  the  complaint  prior  to  the  mortgage  of 
said  Charles  Schaum  and  Herman  Schaum,  to  which  finding 
said  Charles  and  Herman  duly  excepted;  and  thereupon  the 
court  rendered  a  personal  judgment  against  said  Ferdinand 
and  Herman  Muenchoff  for  four  hundred  and  sixty  dollars. 

The  court  also  entered  a  decree  directing  that  in  default  of 
the  payment  of  said  sum,  with  costs,  the  lands  should  be  sold 
to  satisfy  the  lien,  to  which  decree  Charles  and  Herman 
Schaum  duly  excepted,  and  prayed  an  appeal. 

The  errors  assigned  are  : 

1.  The  overruling  of  the  demurrer  to  the  complaint. 

2.  The  finding  that  the  claim  of  the  appellee  is  a  lien  on 
the  land  prior  to  the  appellants'  mortgage. 

3.  The  final  decree  of  the  court  directing  the  sale  of  the  land 
for  the  satisfaction  of  the  claim  of  appellee. 

The  co-defendants  have  been  notified,  and  are  in  court,  in 
accordance  with  sec.  551  of  the  code. 

The  action  is  based  upon  section  193  of  the  act  providing 
for  the  assessment  of  taxes,  etc.  1  G.  &  H.  113.  This  sec- 
tion provides,  that  "  if  any  county  treasurer,  on  making  set- 
tlement with  the  county  auditor,  shall  stand  charged  with  any 
tax  remaining  unpaid,  and  shall  not  receive  a  credit  therefor 
in  such  settlement,  such  treasurer  may  collect  such  tax  for 
his  own  use,  at  any  time  within  one  year  after  such  settlement, 
either  by  distress  and  sale,  as  hereinbefore  provided,  or  by 
action  of  debt  in  his  own  name,  before  any  justice  of  the  peace^ 
or  court  having  jurisdiction." 

Two  questions  are  presented  by  the  record : 
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1.  Do  the  allegations  in  the  complaint  bring  the  case  within 
4lie  statute  ? 

2.  If  the  case  is  within  the  statute,  can  the  treasurer  enforce 
his  lien  by  action? 

We  will  consider  these  points  in  their  order.  The  statute 
requires : 

First  That  on  making  settlement  with  the  auditor  the 
treasurer  must  stand  charged  with  the  tax. 

Second.  He  must  not  have  received  a  credit  in  such  settle- 
ment. 

Third.  Such  action  must  be  brought  within  a  year  from 
such  settlement. 

It  is  insisted  that  the  complaint  is  defective.  It  is  averred 
that  when  the  treasurer  took  out  a  receipt  he  charged  himself 
with  the  amount  of  such  taxes ;  that  he  made  his  final  settle- 
ment with  said  Posey  county,  as  treasurer  thereof,  on  the 

day  of  June,  1873,  and  did  not,  at  that  time  or  at  any  other 
time,  ever  receive  any  credit  therefor.  It  is  claimed  that  it 
does  not  appear  from  the  complaint  that  the  action  was  brought 
within  the  time  limited  by  the  statute.  The  action  must  be 
brought  within  one  year  after  the  settlement,  not  after  the 
payment,  as  contended  by  counsel  for  appellants.  The  settle- 
ment was  made  in  June,  1 873,  and  the  action  was  commenced 
on  the  12th  day  of  March,  1874,  which  was  within  the  time 
limited. 

Another  objection  is  urged  to  the  complaint,  which  we  will 
state  in  the  language  of  counsel  for  appellants : 

*'  But,  second,  we  insist  that  the  statute  does  not  justify  the 
remedy  adopted  by  the  appellee,  and  enforced  by  the  court. 

"  The  proposition  is,  we  think,  too  elementary  to  admit  of 
one  moment's  question,  or  to  require  the  citation  of  any  author- 
ity, that  when  a  new  remedy  is  given  by  statute,  the  remedy 
pointed  out  must  be  strictly  pursued,  and  cannot  be  enlarged. 

"  It  is  insisted  by  the  appellees  that  inasmuch  as  there  was 
a  lien  upon  tlvi  real  estate  for  the  payment  of  the  taxes,  which 
<;ould  have  been  enforced  by  sale  under  the  ordinary  publica- 
tion under  the  tax  laws,  and  inasmuch  as  the  statute  gives  liim 
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a  remedy  by  action,  he  may  resort  to  the  remedy  by  action 
to  enforce  the  lien.  But  surely  this  is  neither  good  law  nor 
logic.  The  real  question  presented  is,  could  the  appellee  while 
treasurer,  and  before  he  paid  the  tax,  enforce  the  lien  thereof 
upon  the  land  by  suit  ?  If  he  could  have  done  so,  he  may  main- 
tain this  action,  but  if  not  he  must  fail  here,  for  surely  the  statute 
does  not  confer  the  power.  For  it  cannot  be  said  that  the 
power  to  collect  a  tax  by  action  of  debt  confers  power  to  enforce 
a  lien  by  action ;  because  there  happens  to  be  a  lien,  for  the 
enforcement  of  which  a  specific  remedy  by  distress  and  sale  is 
pointed  out  by  statute. 

^  "  The  section  of  the  statute  providing  a  remedy,  whereby  a 
treasurer  who  by  any  means  becomes  a  creditor  of  the  tax-payer 
may  secure  himself  against  loss,  while  it  is  in  one  sense  reme- 
dial, still  belongs  to  that  class  in  which  all  statutes  for  the 
enforcement  of  the  payment  of  taxes  are  classed,  and  must  be 
strictly  construed. 

'^  But  strict  construction  is  not  necessary  to  sustain  this 
appeal.  All  that  is  necessary  is,  not  to  extend  the  terms  of  the 
statute,  but  to  give  it  all  the  force  the  terms  justify,  without 
any  unnatural  implications. 

^'  The  evil  was,  that  if  a  treasurer  by  any  means  satisfied  a 
tax  and  charged  himself  with  it,  the  right  to  collect  by  distress 
and  sale  was  gone,  and  he  had  no  right  of  action  against  the 
tax-payer,  unless  there  was  such  a  state  of  facts  as  should  raise 
an  assumpsit.  To  obviate  this  evil,  this  section  of  the  statute 
simply  preserved  the  remedy  by  distress  and  sale  in  all  cases 
where  the  treasurer  had  by  any  means  become  charged,  and 
had  not  been  paid.  This  was  proper,  preserving  the  rights  of 
the  tax-payer  and  the  treasurer.  This  remedy,  however,  might 
not  be  eflBcient,  as  there  might  not  be  any  property  in  the 
county  on  which  he  could  seize  to  make  his  money,  and  so  the 
section  gives  a  remedy  by  '  action  of  debt.'  Hence,  under  the 
section  where  the  treasurer  could  proceed  in  rein  against  the 
tax-payer's  property,  he  must  distrain  and  sell  as  directed  by 
the  general  provision  of  the  statute.  But  when  he  proceeds  by 
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suit,  he  can  only  proceed  by  axstion  in  personam  against  the 
tax-payer. 

"  The  appeUee  may  object  that  this  construction  is  technical 
and  literal,  but  we  answer,  that  it  is  in  consonance  with  the 
spirit  and  manifest  intention  of  the  section,  and  we  might  con- 
tent ourselves  with  the  simple  statement,  ita  est  lexJ^ 

The  above  quoted  section  gave  the  appellee  two  remedies* 
The  one  was  by  the  distress  and  sale  of  the  goods  of  the  per- 
sons for  whom  he  had  paid  the  taxes.  This  remedy  he  did 
not  pursue.  The  other  was  by  an  action  of  debt.  We  think 
that  when  the  appellee  receipted  for  the  taxes,  and  charged 
himself  with  the  amount,  the  lien  on  the  land  was  discharged. 
This  is  made  to  appear  in  two  ways;  first,  by  limiting  the  first 
remedy  to  the  distress  and  sale  of  the  goods  of  the  owner  of 
the  land.  If  the  purpose  had  been  to  retain  the  lien  upon  the 
land,  it  would  have  authorized  its  sale  as  other  lands  are  sold 
for  non-payment  of  taxes. 

In  the  second  place,  the  second  remedy  is  by  an  action  of 
debt.  There  is  nothing  said  about  the  enforcement  of  a  lien. 
We  think  it  authorizes  a  personal  judgment,  and  nothing  more. 
The  case  of  Bright  y.  MarJcle,  17  Ind.  308,  tends  to  confirm  us 
in  such  conviction.  There,  it  was  said :  "  Jacob  Markle  was 
treasurer  of  Jasper  county,  Indiana,  and  alleges  that  he  charged 
himself  with  taxes  due  from  Bright  and  Dunn,  and  settled 
with  the  auditor  for  them.  He  dow  sues  Bright  and 
Dunn  in  an  ordinary  civil  action  for  the  amount,  as  ibr  money 
paid  to  their  use.^'  This  being  a  new  and  extraordinary  rem- 
edy, it  should  be  strictly  pursued,  and  should  not  be  extended 
beyond  the  plain  meaning  of  the  language  used. 

Having  reached  the  conclusion  that  the  lien  upon  the  land 
was  extinguished,  it  remains  to  inquire  whether  there  is  any 
personal  liability  against  appellants,  upon  the  ground  that  they 
are  mortgagees  of  the  land  in  question,  and  the  payment  of 
the  taxes  inured  to  their  benefit. 

The  nineteenth  section  of  the  assessment  law,  1  G.  &H.  72, 
provides,  that "  in  cases  of  mortgaged  real  estate,  the  mortgagor 
Vol.  XLIX.— 19 
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filially  for  the  purposes  of  taxation,  be  deemed  the  owner  until 
the  mortgagee  shall  have  taken  possession  of  the  mortgaged 
premises,  after  which  the  mortgagee  shall  be  deemed  the 
owncr/^  See  Bodertha  v.  Spencer,  40  Ind.  353 ;  Isaacs  v. 
Decker,  41  Ind.  410. 

The  evidence  is  not  in  the  record,  and  we  are  not  advised 
whether  the  mortgagees  have  taken  possession  or  not. 

We  have  thus  far  considered  the  case  as  it  was  affected  bj 
sec,  193,  above  quoted. 

It  seems  that  the  appellee  has  another  remedy  than  that 
given  by  the  above  quoted  section.  Section  105  of  the  assess- 
ment law,  1  G.  &  H.  98,  provides,  that  "whenever any  county 
treasurer  or  collector  for  any  previous  year  shall  have  charged 
himself  with,  and  accounted  for,  any  tax  that  shall  not  have 
been  paid  to  him,  such  tax  shall  be  deemed  and  taken  as  due 
him  personally,  whether  in  or  ont  of  office,  and  may  be  by  him 
collected  in  the  same  way  as  other  taxes  due  and  unpaid  are 
collected." 

By  the  above  section,  the  treasurer  is  subrogated  to  the  right 
of  the  State  and  county.  The  question,  however,  is  not  before 
us,  and  we  do  not  decide  whether  the  facts  of  the  case  bring 
it  within  the  above  section. 

The  above  section  cannot  apply  to  this  action,  as  it  is  based 
upon  that  clause  of  section  193  which  gives  an  action  of  debt. 
Section  105  constitutes  section  162  of  the  present  assessment 
law.      See  Acts  1872,  p.  57. 

The  judgment  against  appellants  is  reversed,  with  costs ;  and 
the  cause  is  remanded  for  a  new  trial,  in  accordance  with  this 
opinion. 
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PLEAniKa.— CbiMu2ara(iofk— In  a  pleading  founded  upon  a  contract^  the  con- 
sideration mnfit  be  stated  as  well  as  the  promise,  except  when  the  plead- 
ing is  upon  a  deed,  bill  of  exchange,  promissory  note,  or  other  instrument 
in  writing  which  imports  a  consideration ;  and  in  alleging  the  considera- 
tion, it  is  not  sufficient  to  say  that  the  promise  was  made  for  a  full  and 
valuable  consideration,  but  particular  facts,  legally  sufficient  to  sup- 
port the  promise,  must  be  stated. 

Same. — A  complaint  by  the  assignee  against  the  assignor  of  a  promissoory 
note,  upon  a  parol  agreement  that  the  latter  would  guarantee  the  prompt 
payment  of  the  note,  and  that  he  would  collect  the  note  and  pay  the 
amount  over  to  the  plaintiff,  if  not  paid  by  the  maker,  did  not  allege  a 
consideration  for  such  promise. 

JSddf  that  the  complaint  was  insuffidenti 

From  the  Howard  Common  Pleas. 

/.  W.  Robin8on  and  N.  B.  Limday,  for  appellants. 
M.  Oarrigus,  for  appellee. 

Downey,  J. — This  was  a  claim  filed  by  the  appellants 
against  the  appelljee.  It  was  in  the  form  of  a  regnlar  com- 
plaint. In  it  the  claim  is  stated,  in  substance,  as  follows : 
That  the  deceased  held  two  promissory  notes  against  Thomas 
H.  Ellison,  secured  by  a  mortgage  on  an  interest  in  a  grist- 
mill and  small  piece  of  land ;  that  the  deceased  sold  and  deliv- 
ered the  notes  to  the  plaintiffii  *^  for  a  foil  and  valuable  con- 
sideration,''  and  agreed  and  guaranteed  the  prompt  payment 
of  the  same,  and  that  he  would  collect  the  notes  and  pay  the 
amount  over  to  the  plaintiffs,  if  not  paid  by  the  maker.  It  is 
then  averred  that  the  deceased  instituted  an  action  on  the  notes 
and  mortgage,  and  recovered  a  judgment  against  Ellison  for 
the  amount  of  the  notes  and  for  a  foreclosure  of  the  mortgage; 
that  the  mortgaged  premises  were  sold  and  purchased  by  the 
plaintiff  Moore,  who  paid  therefor  forty  dollars,  thirty-one 
dollars  of  which  went  to  pay  the  costs  in  the  action ;  that 
Moore  sold  the  land,  so  purchased  by  him,  at  private  sale  for 
one  hundred  dollars,  which  sum  was  credited  on  the  debt ;  that 
Ellison  is  insolvent ;  that  the  balance  due  of  the  debt  is  four 
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hundred  and  sixty-two  dollars  and  interest^  which  remains 
onpaid^  etc. 

Answer  in  ten  paragraphs.  Demurrers  filed  to  all  of  the 
paragraphs^  except  the  first,  which  was  the  general  denial. 
Demurrers  sustained  to  all  the  paragraphs  except  the  fifth, 
eighth,  ninth,  and  tenth,  to  which  the  demurrers  were  over- 
ruled. Issues  were  formed,  and  there  was  a  trial  by  the  court, 
finding  for  the  defendant,  motion  for  a  new  trial  overruled,  and 
judgment  for  the  defendant. 

The  overruling  of  the  demurrers  to  the  fifth,  eighth,  ninths 
and  tenth  paragraphs  of  the  answer  is  the  first  alleged  error. 

We  think  there  was  no  error  in  this  ruling,  because  we 
think  the  complaint  is  substantially  defective.  To  constitute 
a  valid  contract,  there  must  be  a  consideration.  In  stating  a 
contract  in  a  pleading,  the  consideration  must  be  stated,  as  well 
as  the  promise,  in  every  case  except  where  tiie  pleading  is  upon 
a  deed,  bill  of  exchange,  promissory  note,  or  other  instrument 
in  writing  which  imports  a  consideration.  In  this  case,  the 
action  is  not  upon  the  notes  which  were  sold  by  the  deceased 
to  the  plaintiffs,  nor  upon  any  indorsement  of  them,  nor  any 
other  instrument  in  writing  importing  a  consideration.  But 
it  is  upon  a  parol  or  oral  contract.  It  was  necessary,  there- 
fore, to  state  a  consideration  for  the  promise  of  the  deceased. 
In  alleging  a  consideration,  the  particular  fiictsmustbe  stated. 
It  will  not  do  to  say,  "  for  a  full  and  valuable  consideration^^ 
the  deceased  promised,  etc.  The  code  has  not  changed  this 
rule  of  pleading  in  those  cases  in  which  it  is  necessary  to  allege 
a  consideration.  It  is  a  conclusion  of  law  to  allege  that  there 
was  a  full  and  valuable  consideration,  without  stating  the  par- 
ticular facts.  It  is  for  the  court,  and  not  the  pleader,  to  decide 
whether  or  not  the  facts  stated  show  a  consideration.  Brmh 
V.  Raner/f  34  Ind.  416. 

"  The  consideration  must  either  appear  impliedly  from  the 
instrument  itself^  as  a  promissory  note  or  bill  of  exchange,  or 
the  complaint  must  expressly  state  the  particular  consideration 
on  which  the  contract  is  founded.  And  it  is  essential  that  the 
consideration  stated  should  be  legally  sufficient  to  support  the 
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promise  for  the  breach  of  which  the  action  is  brought."  Moak's 
Van  Santvoord  Pleadings,  217,  star  paging.  See,  also,  1  Chitty 
PI.  292,  et  seq.;  1  Saunders  PI.  &  Ev.  187,  et  seq. 

These  authorities  point  out  the  difference  between  executed 
and  executory  considerations,  and  give  the  rules  for  alleging 
each.  But  we  need  not  consider  the  subject  in  its  details,  as, 
in  this  case,  no  attempt  is  made  to  state  the  nature  and  partic- 
idars  of  the  consideration,  or  to  show  whether  it  was  of  the 
one  kind  or  the  other.  We  need  not  examine  any  other  ques- 
tions made  in  the  case. 

The  judgment  is  affirmed,  with  costs. 


Terry  v.  Deitz  et  ajl. 

New  Tbial, — Motion, — Exduaion  of  Evidenoe, — ^That "  the  court  erred,  on  the 
trial  of  the  canse,  in  excluding  evidence  offered  by  tlie  plaintiff)  to  the 
exclusion  of  which  the  plaintiff  excepted  at  the  time/'  is  too  indefinite  as 
a  statement  of  a  cause  in  a  motion  for  a  new  trial. 

Peoceeding  Supplementary  to  ExECUTiON.--i^)ccia/  DeposiL — A. 
delivered  to  B.  a  certain  sum  of  money,  on  an  express  agreement  that  it 
was  to  he  placed  by  B.  in  the  hands  of  the  clerk  of  the  circuit  court  as  a 
special  deposit  for  the  use  of  C,  and  for  the  sole  purpose  of  redeeming  cer- 
tain land  sold  to  C.  under  a  decree  of  foreclosure  against  B.,  and  that  the 
ownership  of  the  money  was  not  to  pass  from  A.  unless  it  was  used  in  such 
redemption,  in  which  case  A.  was  to  have  a  mortgage  on  the  land.  The 
money  was  accordingly  tendered  to  C,  who  refused  to  accept  it,  and  it  was 
then  placed  in  the  hands  of  said  clerk  for  said  purpose.  In  a  proceeding 
supplementary  to  execution  brought  by  D.,  an  execution  creditor  of  B., 
against  B.  and  said  clerk,  to  subject  said  money  still  in  the  clerk's  hands 
to  D.'s  execution,  it  did  not  appear  what  right  B.  had  to  redeem,  or  whether 
such  right  had  been  judicially  determined. 

Meldf  that  until  B.'s  right  of  redemption  should  be  determined,  the  money 
could  not  be  taken  from  the  clerk  to  be  applied  upon  D.'s  execution. 

From  the  Franklin  Circuit  Court. 

C  C.  Binldey  and  O,  Holland^  for  appellant. 
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N.  Trualer,  W.  Morrow,  T.  B.  Adams,  and  J^.  Berry,  for 
appellees. 

BxjSKiBKi  C.  J. — ^Thls  was  a  proceeding  supplementary  to 
execution^  instituted  by  appellant  against  appellees. 

Issue^  trial  by  the  court,  finding  for  appellees,  motion  for  a 
new  trial  overruled,  and  judgment  on  the  finding. 

Overruling  the  motion  for  a  new  trial  is  assigned  for  en'or^ 
and  presents  all  the  questions  in  the  record. 

It  is  claimed  by  counsel  for  appellant,  that  the  court  below 
erred  in  the  exclusion  of  evidence.  The  third  reason  lor  a 
new  trial  is  as  follows : 

"  3.  The  court  erred,  on  the  trial  of  the  cause,  in  excluding 
evidence  offered  by  the  plaintiff,  to  the  exclusion  of  which  the 
plaintiff  excepted  at  the  time." 

It  has  been  decided  by  this  court,  from  time  to  time  for  the 
last  twenty  years,  that  such  a  reason  was  too  vague  and  indefi- 
nite to  present  any  question  for  review  here.  The  reason  of 
the  rule  has  been  so  fully  and  often  stated  that  we  would  not 
be  justified  in  re-stating  it. 

It  is  also  claimed  that  the  finding  is  not  supported  by  the 
evidence.  The  case  made  is  this :  John  Eobcrts,  on  the  13th 
day  of  July,  1869,  recovered  judgment  in  the  Franklin  Com- 
mon  Pleas  Court  against  Ulysses  V.  Kyger  and  John  Deitz^ 
and  the  foreclosure  of  two  mortgages  executed  by  Kyger  and 
wife  on  certain  real  estate  therein  described ;  that  on  the  13th 
day  of  August,  1869,  said  real  estate  was  sold,  on  the  decree 
of  foreclosure,  to  Roberts  for  the  sum  of  two  thousand  dollars; 
that  on  the  10th  day  of  August,  1870,  said  Deitz,  desiring  to 
redeem  said  property  from  sale  to  Roberts,  applied  to  Law- 
rence Fragasser,  who  furnished  him  two  thousand  two  hundred 
and  sixty-five  dollars  with  which  to  redeem  such  property,  on 
the  express  understanding  and  agreement  that  Deitz  was  to 
use  such  money  as  a  special  deposit  to  be  placed  in  the  hands 
of  the  clerk  of  said  court  for  the  use  of  Roberts,  and  for  the 
sole  purpose  of  redeeming  said  property ;  and  that  the  owner- 
ship  of  said  money  was  not  to  pass  out  of  said  Fragasser  unless 
it  was  used  in  the  redemption  of  said  property,  in  which  case- 
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he  was  to  have  a  mortgage  on  the  said  property ;  that  such 
money  was  tendered  Roberts,  who  revised  to  receive  it,  and  it 
was  afterward  deposited  with  Harrell,  the  clerk  of  said  court, 
for  the  purpose  of  redeeming  said  property,  who  still  retained 
the  possession  thereof  as  such  clerk  for  said  purpose ;  that  on 
the  1st  day  of  July,  1871,  Deitz,  without  the  knowledge  of 
Fragasser,  executed  to  him  and  delivered  to  the  recorder  a 
mortgage  on  the  property  purchased  by  Roberts  for  the  money 
furnished  by  Fragasser ;  that  on  the  6th  day  of  July,  1869, 
the  appellant  obtained  in  the  said  court  a  judgment  against 
the  said  Kyger  and  Deitz  for  four  hundred  and  eight  dollars 
and  thirty  cents ;  that  afterward  an  execution  was  issued  to 
the  sheriff  of  said  county,  where  the  said  Deitz  resided,  which 
was  returned  unsatisfied,  with  an  endorsement  that  there  was 
no  property  on  which  to  levy ;  and  that  said  judgment  remained 
unpaid. 

It  is  quite  earnestly  contended  by  counsel  for  appellant,  that 
the  money  deposited  by  Deitz  with  the  clerk  for  the  redemp- 
tion of  said  real  estate  belongs  to  the  said  Deitz,  and  is  sub- 
ject, in  the  hands  of  the  clerk,  to  be  applied  to  the  payment  of 
the  judgment  in  fiivor  of  appellant. 

It  is,  on  the  other  hand,  insisted  that,  under  the  agreement 
between  Deitz  and  Fragasser,  such  money,  if  not  used  for  the 
redemption  of  such  real  estate,  belonged  to  Fragasser  and 
could  not  be  applied  to  the  payment  of  the  judgment  in  favor 
of  appellant. 

We  do  not  find  it  necessary  to  decide  to  whom  the  money 
will  belong  in  the  event  that  it  is  not  used  for  the  redemption 
of  said  real  estate. 

It  does  not  appear,  from  the  record,  what  right  Deitz  had 
to  redeem  such  land,  or  whether  such  right  had  been  judicially 
determined ;  but  it  does  confessedly  appear  that  the  money  in 
question  was  delivered  to  the  clerk,  as  a  special  custodian,  for 
a  specified  purpose ;  and,  until  the  right  of  redemption  is 
determined,  the  money  cannot  be  taken  from  the  custodian 
and  applied  to  another  and  quite  different  purpose. 
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We  think  the  finding  was  correct,  and  that  the  court  rightly 
overruled  the  motion  for  a  new  trial. 
The  judgment  id  affirmed^  with  costEU 


Shabpb  et  al.  v.  The  St.  Louis  and  South-Eastern 
40  aw  K.  W.  Co. 

ia9    30l| 

Street. — BaUroad, — Action  to  Beeover  Real  Property, — An  action  for  the 
recovery  of  the  possession  of  real  estate  may  be  maintained  against  a 
railroad  company  occupying  such  real  estate^  being  a  street  in  a  city,  by 
virtue  of  a  grant  from  the  city  council. 

From  the  Spencer  Circuit  Court. 

J.  8.  Buchanan,  H.  C.  Gooding,  and  (7.  Buehana/nf  for 
eppellants. 

A.  Iglehart  and  J,  E.  Ighhart,  for  appellee. 

Downey,  J. — This  was  an  action  by  the  appellants  against 
the  appellee,  to  recover  the  possession  of  certain  real  estate  in 
the  city  of  Evansville.  The  action  was  commenced  in  the 
Vanderburgh  Circuit  Court,  from  which  the  venue  was  changed 
to  the  Spencer  Circuit  Court.  The  complaint  is  in  three  par- 
agraphs. The  defendant  answered  in  two  paragraphs,  setting 
up  a  claim  to  the  right  to  occupy  the  real  estate,  it  being  a 
street  in  the  city,  by  virtue  of  a  grant  from  the  city  council. 
A  demurrer  to  each  of  the  paragraphs  of  answer  was  filed 
by  the  plaintiflF,  and  overruled  by  the  court.  There  was  judg- 
ment for  the  defendant. 

The  overruling  of  the  demurrers  to  the  paragraphs  of  the 
answer  is  the  error  assigned.  According  to  the  principles 
recognized  and  applied  in  Cox  v.  Tlie  Louisville,  etc.,  JR.  R. 
Co.,  48  Ind.  178,  this  ruling  was  wrong. 

The   judgment  is  reversed,   with   costs,  and    the  cause 
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remanded,  with  instructions  to  sustain  the  demurrer  to  the 
paragraphs  of  the  answer,  and  for  further  proceedingSi 


Lake  et  al.  v.  Jones  et  al. 

Pbactice. — Bdieffrom  Judgment  Taken  by  Default. — Affidaoits. — ^In  an  appli- 

.  cation,  under  the  last  clause  of  amended  section  99  of  the  code  (3  Ind. 
Stat.  373),  to  be  relieved  from  a  judgment  taken  by  default,  the  party  apply- 
ing  for  relief  must  show  that  he  has  a  meritorious  defence  or  cause  of 
action,  as  the  case  may  be,  and  this  should  be  supported  by  his  affidavit ; 
and  on  this  point  counter  affidavits  will  not  be  received  ;  but  in  respect  to 
the  grounds  on  which  rdief  is  asked,  evidence  will  be  heard  on  both 
sides. 

Same. — Such  application  may  be  by  motion  or  complaint,  and  may  be  tried 
upon  affidavits,  depositions,  or  oral  testimony,  and  if  made  during  the 
term,  no  notice  is  required ;  if  after  the  term,  notice  should  be  given.  An 
answer  is  not  necessary  in  such  case. 

Same. — Pleading. — A  complaint  to  set  aside  a  judgment  rendered  by  default, 
on  the  ground  of  fraud,  where  the  only  fraud  alleged  is,  that  the  plain- 
tiff commenced  the  action  when  there  was  nothing  due  him,  is  bad. 

Same. — A  party  against  whom  a  judgment  by  default  has  been  rendered 
must  seek  relief  under  the  last  clause  of  section  99  of  the  code. 

Same. — Excuaable  Negled. — ^A  failure  to  appear  to  an  action  on  an  account, 
when  summoned,  induced  by  a  belief  that  the  action  was  based  on  a  note 
given  by  the  defendant  to  the  plaintiff,  to  which  he  had  no  defence,  will 
not  constitute  excusable  neglect,  for  which  a  default  can  be  set  aside. 
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Prom  the  Elkhart  Circuit  Court. 

R.  M,  Johnson,  for  appellants. 

J.  H.  Baker,  J,  A.  S.  MUcheU,  and  J,  D.  Osbom,  for  appel- 
lees. 

BusKiKK,  C.  J. — ^This  was  a  proceeding  by  the  appellants 
against  the  appellees,  under  section  99  of  the  code  as  amended 
by  the  act  of  1867, 3  Ind.  Stat.  373,  for  relief  from  a  judgment 
theretofore  rendered,  upon  the  ground  of  '^  mistake^  inadver- 
tence, surprise  or  excusable  neglect/' 
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The  appellants  allege  in  their  complaint  that  appellee  Jones 
brought  suit  against  them  on  an  account^  at  the  March  term^ 
1871,  and  that  they  were  duly  served  with  summons  therein; 
that^  at  that  time^  they  were  indebted  to  said  Jones  on  a  note 
which  they  had  given  him,  and  which  became  due  in  the  spring 
of  1871 ;  that  he  had  no  other  right  of  action  against  them; 
that  they  had  no  notice  of  an  assignment  of  said  note  by  Jones 
to  any  one ;  that  they  had  no  defence  to  make  to  such  note  ; 
that  they  lived  fourteen  miles  from  the  county  seat  where  said 
action  was  commenced  against  them ;  that  they  believed  said 
Jones  still  held  said  note,  and  knew  they  were  not  indebted 
to  him  on  any  other  claim  or  account  whatever,  and  so  know- 
ing and  believing,  they  did  not  appear  in  said  court  to  said 
action,  but  suflfered  judgment  to  go  by  default  against  them, 
imder  the  belief  that  such  action  was  brought  on  such  note, 
which  was  then  due,  and  was  the  only  cause  of  action  which 
he  held  against  them ;  that  when  they  entered  replevin  bail  on 
said  judgment,  they  were  informed  by  the  clerk  of  the  amoiint 
of  said  judgment,  and  it  being  about  the  sum  they  supposed 
was  due  on  the  note,  they  were  still  further  confirmed  in  the 
belief  that  the  said  suit  was  upon  the  note  they  had  given  said 
Jones ;  that  they  did  not  discover  the  fraud  which  had  been 
practised  upon  them  by  the  said  Jones  until  in  April,  1871, 
when  they  were  sued  in  said  court  by  one  Lutz,  on  the  note 
they  had  given  said  Jones,  and  who  claimed  to  hold  the  same 
by  indorsement ;  that  as  soon  as  the  said  Jones  obtained  a 
judgment  on  said  account,  he  assigned  the  same  to  the  Stude- 
baker  Bros.  Manufacturing  Co.  as  collateral  security,  in  fur- 
therance of  his  fraud  upon  them ;  that  said  judgment  wa» 
unjust,  wrongful,  and  fraudulent,  and  without  foundation  in 
right,  and  was  taken  against  them  through  their  inadvertence, 
oversight,  and  excusable  neglect,  and  they  ask  to  be  relieved 
against  the  same,  and  that  it  be  declared  null  and  void. 

The  appellee  Jones  answered  by  a  denial. 

The  Studebaker  Bros.  Manufacturing  Co.,  fidlingto  answer, 
was  defiiulted. 
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The  cause  was  submitted  to  the  court  for  trial  and  resulted 
in  a  finding  for  the  appellees. 

The  appellahts  moved  the  court  for  a  new  trial,  but  the 
motion  was  overruled,  and  final  judgment  was  rendered  for 
the  appellees. 

The  error  assigned  challenges  the  action  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

The  appellees  have  assigned  as  a  cross  error  that  the  com- 
plaint does  not  contain  facts  sufficient  to^constitute  a  cause  of 
action. 

The  first  and  principal  reason  relied  upon  for  a  new  trial  is 
based  upon  the  action  of  the  court  in  permitting  the  appellees 
to  introduce  evidence  tending  to  show  that  the  appellee  Jones 
had  a  just  cause  of  action,  and  that  the  appellants  had  no 
defence  to  such  action. 

The  solution  of  the  question  depends  upon  the  nature  of 
this  proceeding.  If  it  can  be  regarded  as  an  application,  under 
the  last  clause  of  section  99,  to  be  relieved  of  the  judgment 
which  was  taken  against  the  appellants  by  defiiult,  then  the 
evidence  was  incompetent  and  improper.  In  such  a  proceed- 
ing, the  party  applying  for  relief  from  such  judgment  should 
show  that  he  has  a  meritorious  cause  of  action  or  defence,  as 
the  case  may  be,  which  is  involved  in  the  judgment  from  which 
he  seeks  to  be  relieved,  and  this  should  be  supported  by  his 
affidavit.  On  this  point,  counter  affidavits  will  not  be  received, 
because  that  would  put  in  issue  the  merits  of  the  original 
action,  which  cannot  be  tried  until  the  default  is  set  aside. 
But  in  respect  to  the  grounds  on  which  relief  against  the  judg* 
ment  is  asked,  evidence  will  be  heard  on  both  sides,  because 
these  matters  may  properly  be  put  in  issue.  HiU  v.  Crump, 
24  Ind.  291 ;  Buck  v.  HaveaSy  40  Ind.  221. 

We  cannot  so  regard  this  proceeding.  An  application  to  be 
relieved  from  a  judgment  rendered  on  default  may  be  by  motion 
or  on  complaint.  The  evidence  may  consist  of  affidavits,  deposi- 
tions, or  oral  testimony.  No  answer  is  required.  Btu^ky.  Havens. 
If  made  during  the  term,  no  notice  is  required.  Bumside  v* 
JSknis,  43  Ind.  411.  If  made  after  the  term,  notice  should  be 
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given.  The  whole  purpose  of  the  proceeding  is  to  set  aside 
the  default^  so  that' the  action  may  be  prosecuted  or  a  defence 
made.  The  proceeding  is  a  summary  one,  but  both  parties  may 
file  affidavits  upon  the  point  on  which  the  relief  is  sought.  If 
the  default  is  set  aside,  the  cause  can  be  tried  on  its  merits. 

This  action  was  commenced  by  a  complaint  and  summons. 
A  rule  was  taken  for  an  answer,  and  one  was  filed.  The  cause 
was  submitted  to  the  court  for  trial,  and  was  heard  upon  oral 
testimony.  The  complaint  did  not  ask  to  have  the  judgment 
set  aside,  and  the  appellants  admitted  to  defend.  The  whole 
case  seems  to  have  proceeded  upon  the  theory  that  the  judg- 
ment was  fraudulent,  and  the  prayer  of  the  complaint  was,  that 
such  judgment  should  be  adjudged  to  be  null  and  void. 

If  this  could  be  treated  as  a  proceeding  under  sec.  356  of 
the  code,  2  G.  &  H.  215,  the  evidence  objected  to  would  be 
admissible,  because  it  tended  to  prove  that  the  plaintiff  in  the 
original  action  had  a  just  and  meritorious  cause  of  action,  and 
hence  tended  to  disprove  fraud. 

Regarding  this  as  a  proceeding  to  set  aside  the  judgment  on 
the  ground  of  fraud,  we  think  the  complaint  was  defective. 
The  only  fraud  alleged  against  Jones  is,  that  he  commenced 
an  action  against  appellants  when  there  was  nothing  due  to 
him.  The  appellants,  by  their  failure  to  appear  and  answer 
the  complaint,  admitted  that  the  plaintiff  had  a  cause  of 
action  and  was  entitled  to  a  judgment  for  some  amount.  With 
this  judgment  against  them,  the  appellants  are  in  no  condition 
to  assail  the  judgment  on  the  ground  of  fraud.  Their  default 
admits  a  cause  of  action.  While  the  judgment  by  de&ult 
stands,  the  appellants  have  no  standing  in  court,  except  to  move 
to  set  aside  the  default,  and  to  be  heard  upon  the  assessment 
of  damages.  Briggs  v.  Sneghan,  45  Ind.  14 ;  Ftsk  v.  Baker, 
47  Ind.  534. 

It  is  well  settled  that  a  party  against  whom  a  judgment  by 
default  has  been  rendered  must  seek  relief  under  the  last  clause 
of  sec.  99.  Woolley  y.  Woolley,  12  Ind.  663;  Robertson  v.  Ber- 
gen, 10  Ind.  402 ;  Frazier  v.  Williams,  18  Ind.  416 ;  Webster 
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V.  Maiden,  41  Ind.  124 ;  Fish  v.  Bdker,  47  Ind.  534,  and  the 
authorities  there  cited. 

Treating  this  proceeding,  as  counsel  for  appellants  treat  it, 
as  one  under  section  99  of  the  code,  the  whole  proceedings  are 
irregular  and  informal.  There  should  have  been  no  complaint. 
There  should  have  been  no  answer.  The  motion  should  have 
been  heard  upon  affidavits.  The  evidence  objected  to  was 
improperly  admitted,  but  we  cannot  for  that  reason  reverse  the 
judgment,  for  the  reason  that,  upon  the  cross  assignment  of 
error  we  must  hold  the  complaint  bad.  The  only  excuse 
offered  for  the  failure  of  the  appellants  to  appear  to  the  action^ 
when  summoned,  was  the  belief  on  their  part  that  the  action 
was  based  upon  the  note  which  they  had  given  to  Jones,  and 
to  which  they  had  no  defence.  "We  do  not  think  this  could  be 
regarded  as  "  excusable  neglect."  In  a  note  to  Ooe  v.  Giva/n, 
1  Blackf.  367,  the  following  passage  from  2  Graham  &  Water- 
man on  New  Trials,  1026,  is  quoted : 

"  When  a  person  receives  a  notice  of  trial,  he  is  put  on 
inquiry  to  prepare  his  case.  The  law  fixes  the  period  of  notice 
so  fiir  ahead  of  the  sitting  of  the  court,  as  to  give  parties  ample 
opportunity  to  ascertain  just  what  testimony  they  will  need 
and  to  procure  it." 

It  is  difficult  to  define  just  what  is  meant  by  "  excusable 
neglect,"  but  it  is  quite  certain  that  gross  and  inexcusable  neg- 
lect, such  as  the  appellants  were  guilty  of,  cannot  be  regarded 
as  "  excusable  neglect."  They  not  only  failed  to  appear  when 
summoned,  but  they  afterward  went  to  the  clerk's  office  and 
put  in  replevin  bail  and  fiiiled  to  examine  the  judgment  or 
inquire  of  the  clerk  upon  what  the  judgment  was  based.  The 
law  favors  the  vigilant.    - 

The  judgment  is  affirmed,  with  costs. 
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'^  ^^  Batlboad.— JBiff  qf  Lading* — (hutrucHon  (/.—Where  a  railroad  company 

1^  ^  received  freight  to  be  transported  partly  by  rail  and  partly  by  water,  and 

it  was  stipulated  in  the  bill  of  lading,  that  "  it  is  especially  agreed  and 
understood  that  the  company  is  not  responsible  *  *  for  loss  or  damage  on 
the  lakes  or  rivers,  unless  it  can  be  shown  that  such  damage  or  loss  occurred 
through  the  negligence  or  default  of  the  agents  of  the  company ;"  and  the 
freight,  after  being  carried  by  the  defendant,  was  placed  upon  a  whazf- 
boat,  awaiting  the  arrival  of  a  packet  wherein  to  ship  it,  and  the  whazf- 
boat  sunk  without  the  fault  of  the  railroad  company,  and  the  freight  was 
lost; 
Hdd,  that  the  loss  wa^  not  one  occurring  on  the  lakes  and  rivers  within  the 

meaning  of  the  bill  of  lading. 
Hddf  also,  that  the  bill  of  lading  should  be  construed  to  mean,  that  the  car- 
rier was  not  to  be  responsible,  in  the  absence  of  negligence,  for  loss  or  dam- 
age occurring  in  the  navigation  of  the  lakes  or  rivers. 
6am£. — Contracts  not  clear  in  their  meaning,  by  which  common  canien 
seek  to  avoid  the  responsibility  which  the  law  imposes  upon  them,  should 
be  construed  most  strongly  against  them. 

From  the  Vanderburgh  Circuit  Court. 

A,  Iglehart  and  /.  E,  IgUkarty  for  appellant. 
(7.  Denhy  and  D.  B.  Kumler,  for  appellees. 

"WoRDEN,  J. — Complaint  by  the  appellees  against  the 
appellant^  as  follows,  viz. : 

"  The  said  Charles  Smuck,  Gabriel  Smuck,  Joseph  Dosch, 
and  John  C.  Shoemaker,  plaintiffs,  complain  of  the  said  defend- 
ant, the  St.  Louis  and  South-Eastem  Railway  Company,  and 
say,  that  prior  to  the  9th  day  of  September,  1873,  the  said 
plaintiffs  were  the  owners  of  a  mill,  called  the  Superior  Mills, 
located  at  Cannelton,  Indiana,  and  defendant  owned,  operated, 
/  and  ran  a  railroad  extending  from  St.  Louis,   Missouri,   to 

Evansville,  Indiana,  which  railroad  crossed  the  Illinois  Cen- 
tral at  Ashley,  in  Illinois ;  that  the  plaintiffs  were  engaged  in 
buying  wheat  at  Sandoval,  in  the  State  of  Illinois,  for  ship- 
ment over  the  said  Illinois  Central  Bailroad  to  Ashley,  and 
thence  to  Cannelton,  Indiana,  over  the  said  railroad  of  the 
defendant  from  Ashley  to  Evansville,  and  thence  by  river  to 
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Oannelton,  Indiana ;  that  being  desirous  of  making  an  engage- 
ment to  ship  wheat  as  aforesaid  with  said  defendant,  the  plain- 
tifis  entered  into  negotiations  with  said  defendant,  and  on  the 
9th  day  of  September,  1873,  the  said  defendant  made  to  the 
plaintiffs  the  following  written  proposal,  which  was  accepted 
by  said  plaintiffs,  and  which  reads  as  follows : 

" '  EvANSViLLE,  Ind.,  September  9th,  1873. 

^' '  Chas.  Smuck  :  Rate  on  wheat  in  sacks,  in  car-load  lots, 
Sandoval  to  Cannelton,  Indiana,  river  from  Evansville,  thirty- 
three  cents  i>er  one  hundred  pounds.  Answer  to  St.  Louis,  if 
accepted.  Rate  will  be  good  as  long  as  navigation  for  regu- 
lar large  Louisville  boats.  A.  E.  Shkader. 

" '  44  D.  D.  Paid.  G.  F.  A.' 

"  The  plaintiffs,  in  pursuance  of  said  contract,  delivered  to 
the  Illinois  Central  Railroad  Company  forty  thousand  pounds 
of  wheat,  being  three  hundred  and  thirty-two  sa^cks  of  wheat, 
containing  seven  hundred  and  fifty  bushels,  of  the  value  of 
one  thousand  two  hundred  dollars,  to  be  safely  carried  to  Ash- 
ley, Illinois,  and  there  delivered  to  the  defendant  under  said 
contract  above  written,  and  to  be  by  said  defendant  thence 
transferred  to  Cannelton,  Indiana,  and  then  delivered  to  the 
plaintiffs  for  a  certain  reward  to  be  by  the  plaintiffs  paid  on 
that  behalf;  that  at  the  time  of  the  delivery  to  the  said  Illi- 
nois Central  Railroad  Company,  said  company  delivered  to 
the  plaintiffs  the  bill  of  lading,  which  reads  as  follows : 

"'Grain  Contract. 
"' Sandoval  Station,  September  15th,  1873. 

" '  Received  from  Chas.  Smuck,  grain  in  bulk,  in  appar- 
ent good  order,  by  the  Illinois  Central  Railway  Company, 
consigned  as  below,  to  be  delivered  as  marked  and  described 
in  the  margin,  subject  to  the  conditions  herein  contained,  and 
payment  of  freight  at  special  rate  of  twenty-six  cents  to  Evans- 
ville, Indiana,  per  one  hundred  pounds,  and  such  other  expenses 
or  charges  as  may  have  accrued  on  said  grain. 

'^ '  It  is  especially  agreed  and  understood,  that  the  company 
is  not  responsible  for  loss  by  unavoidable  leakage  or  shrink- 
age of  said  grain,  or  damage  of  any  kind  occasioned  by  delay 
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from  any  cause  or  change  of  weather^  or  for  damage  or  loss 
by  fire^  or  for  loss  or  damage  on  the  lakes  or  rivers^  unless  it 
can  be  shown  that  such  damage  or  loss  occurred  through  the 
negligence  or  default  of  the  agents  of  the  company ;  and  it  is 
further  expressly  understood^  that  for  all  loss  and  damage  occur- 
ring in  the  transit  of  said  grain^  the  legal  remedy  shall  be 
against  the  particular  carrier  or  forwarder  only  in  whose  cus- 
tody the  same  may  actually  be  at  the  time  of  the  happening 
thereof^  it  being  understood  that  the  said  Illinois  Central  Rail- 
road Company  assumes  no  other  responsibility  'for  its  safety 
or  safe  carriage  than  may  be  incurred  on  its  own  road. 

^'  ^  The  said  Charles  Smuck,  in  consideration  of  said  special 
rate^  hereby  expressly  agrees  that  said  grain  is  not  to  be 
weighed  by  said  railroad  company  at  the  place  of  shipment, 
nor  to  be  delivered  at  any  other  place  thim  the  one  above 
named ;  said  railroad  company  may  deliver  the  grain  upon  its 
arrival  at  place  of  destination^  and  the  shipper  will  furnish  the 
revenue  stamp  required  by  law  for  this  contract. 

" '  Chables  Smuck  &  Co.,  Consignor. 
" '  L.  NowTiAND,  Agent, 

" '  [Five  Cent  Stamp.]  I.  C.  R.  R.  Co. 

Marks  and  Consignee.        No.       Description  of  Articles. 
Superior  Mills,  1       Car  Wheat,  174  bags. 

Cannelton,  Ind.,       1        do.     do.    158    do. 
Via  Evansville,  Ind.  Shipper's  load^g  and  count. 

Car  No.  4014. 
''    ''      714. 

^^  And  the  plaintiffs  say  that  the  said  Illinois  Central  Rail- 
road Company  did  duly  deliver  said  wheat  to  said  defendant, 
at  Ashley,  Illinois,  and  the  said  defendant  accepted  and  received 
the  same  under  said  contract  above  set  out,  and  thereby 
agreed  to  comply  with  the  conditions  thereof,  and  to  deliver 
said  wheat  to  plaintiffs  at  Cannelton,  Indiana,  in  considera- 
tion that  plaintiffs  had  agreed  to  pay  thirty-three  cents  per 
hundred  pounds  for  transporting  the  same  from  Sandoval,  Ill- 
inois, to  Cannelton,  Indiana;  and  plaintiffs  say  that  said 
wheat  duly  arrived  at  Evansville,  Indiana,  having  been  trans- 
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ported  over  the  defendant's  said  road ;  but  the  said  defendant, 
regardless  of  its  daty  as  a  eommon  carrier,  did  not  take  proper 
care  of  said  wheat,  but  wholly  neglected  to  do  so,  and  placed 
the  same  upon  its  wharf-boat  at  Evansville,  Indiana^  then  lying 
in  the  Ohio  river  at  Evansville,  Indiana;  and  while  said 
wheat  was  so  on  said  wharf-boat,  the  said  wharf-boat  sunk  in 
said  river,  and  the  greater  part  of  said  wheat,  to  wit,  five  hun- 
dred bushels  thereof,  was  wet,  damaged,  and  became  worth- 
less, and  thirty-eight  sacks  were  delivered  in  a  damaged  con- 
dition, the  injury  thereto  amounting  to  one  hundred  dollars ; 
and  plaintiffs  say  that  the  value  of  said  wheat  so  damaged 
amounted  to  six  hundred  dollars;  wherefore  they  demand 
judgment  for  seven  hundred  dollars,  and  other  proper  relief. 

"  DeNBY  &  KUMLEE, 

"  Attorneys  for  Plaintiflfe/' 
To  this  complaint  the  defendant  filed  an  answer  in  two  par- 
agraphs, in  the  following  form : 

^'Par.  1.  Said  defendant  says  that  it  admits  that  the  plain- 
tifis  were  engaged  in  buying  wheat  at  Sandoval,  in  the  State 
of  Illinois,  for  shipment  over  the  Illinois  Central  Eailroad  to 
Ashley,  and  thence  to  Cannelton,  Indiana,  over  the  defend- 
ant's road  to  Evansville,  thence  by  river  to  Cannelton, 
Indiana. 

^'  And  the  defendant  says,  by  the  course  of  transportation 
the  said  wheat  so  shipped  by  these  plaintiff  was  transported 
in  cars  from  said  Sandoval,  over  said  Central  Railroad  and  the 
defendant's  road,  to  Evansville,  and  then  transferred  to  the 
defcndaut's  wharf-boat,  and  there  kept  until  the  arrival  of  tho 
next  packet  from  Louisville,  and  there  laden  on  said  packet 
and  carried  to  Cannelton ;  that  all  freight  transported  by  tho 
defendant  over  its  road  before  and  after  the  9th  day  of  Sep- 
tember, 1873,  to  Evansville  and  thence  to  points  on  the  Ohio 
river  above  Evansville,  was  transported  to  said  wharf-boat  in 
the  manner  aforesaid,  and  carried  over  and  upon  the  same,  and 
thence  laden  upon  the  packets  in  the  manner  aforesaid,  which 
iras  the  usual,  ordinary,  and  only  manner  of  transporting 
Vol.  XLIX.— 20 


306  SUPREME  COUET  OP  INDIANA. 

The  St.  Louis,  etc.,  B/W.  Co.  v.  Smack  ei  oL 

freight  from  Sandoval  to  Cannelton  aforesaid^  all  of  which 
was^  on  the  day  and  year  aforesaid,  well  known  to  the 
plaintiff. 

'<  The  defendant  also  admits  the  transmission  to  the  phun- 
tiffs  of  the  telegram  aforesaid,  and  that  the  plaintiffs,  in  pnrsa- 
anee  of  the  terms  of  said  telegram,  delivered  to  the  said  Cen- 
tral Railroad  Company  the  said  wheat  mentioned  in  said  com- 
plaint, according  to  the  tenor  and  effect  of  the  bill  of  lading 
then  and  there  executed  by  said  company.  The  defendant 
also  admits  that  said  Central  Railroad  Company  then  and  there 
executed  the  bill  of  lading,  of  which  a  copy  is  set  out  in  the 
complaint,  and  transported  said  wheat  to  Ashley,  and  deliv- 
ered the  same  to  said  defendant;  and  the  defendant  avers  that 
it  took  possession  of  isaid  wheat,  with  a  duplicate  of  said  bill 
of  lading,  and  then  and  there  undertook  to  complete  said  con- 
tract of  affreightment  according  to  the  true  intent  and  mean- 
ing of  said  bill  of  ladings  and  according  to  the  usage  aforesaid. 
And  the  defendant  says  that  it  safely  transported  said  wheat 
over  its  said  road  to  the  city  of  Evansville,  and  placed  the 
same  upon  said  wharf-boat  then  and  there  lying  afloat  in  the 
Ohio  river  safely  and  securely  moored  to  the  defendant's 
wharf,  the  same  being  then  and  there  safe,  sound,  and  sea- 
worthy, there  to  await  the  arrival  of  the  next  packet,  which 
was  due  the  next  day  after  the  lading  of  said  wheat  in  the 
usual  manner  of  transportation  as  aforesaid ;  and  that  while  the 
said  wheat  was  thus  upon  said  wharf-boat  awaiting  shipment 
upon  the  said  packet,  without  any  unusual  or  xumecessary  delay^ 
said  wharf-boat,  without  any  &ult  or  negligence  on  the  part 
of  the  defendant,  but  on  account  of  some  latent  defect  which 
could  not  be  seen,  and  could  not  have  been  discovered  by 
ordinary  care  and  diligence,  sank  in  the  Ohio  river,  whereby 
the  wheat  was  damaged  in  the  manner  complained  of  in  the 
complaint;  and  the  defendant  denies  that  said  loss  or  damage 
resulted  from  any  disregard  of  duty  by  the  defendant,  or  any 
want  of  proper  care,  or  any  negligence  of  duty  on  the  part  of 
the  said  defendant  in  the  premises. 

^'  Par.  2.  Said  defendant^  for  further  answer,  says  that  said 
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^harf-boat  was  sunk  in  the  Ohio  river  by  unavoidable  acci- 
dent and  without  any  negligence  or  want  of  care  or  diligence 
on  the  part  of  the  said  defendant ;  wherefore  said  defendant 
says  that  said  loss  and  damage  did  not  render  the  defendant 
liable  on  said  bill  of  lading. 

'^  AJ3A  &  J.  E.  Iqlehabt^ 

"Attorneys for  Defendants.*' 
•  Demurrers  for  want  of  sufficient  facts  were  sustained  to  the 
two  paragraphs  of  answer,  and  exception.  Final  judgment 
for  the  plaiutifife  below. 

The  only  question  made  here  relates  to  the  ruling  on  the 
•demurrers. 

It  is  assumed  in  the  argument  of  counsel  for  the  appellant, 
the  St.  Louis  and  South-Eastern  Railway  Company,  that  she 
<Bji,  under  the  circumstances,  avail  herself  of  the  stipulations 
contained  in  the  bill  of  lading  executed  by  the  Illinois  Cen- 
tral Railroad  Company  to  Smuck.  And  it  is  argued  that  the 
loss  was  within  the  class  for  which  it  was  stipulated  that  the 
company  should  not  be  liable.  Both  these  propositions  must 
be  maintained,  or  the  defence  must  fitil.  The  appellees  con- 
trovert both  propositions. 

We  think  it  unnecessary  to  decide  the  first,  but  note  the 

following  authorities,  cited  by  counsel  for  the  appellees,  having 

some  bearing  upon  the  question  :     Maghee  v.  The  Camden  & 

Amboy  R.  B.  Company,  45  N.  Y.  514 ;  The  J^na  Ins.  Co.  v. 

Wheeler,  5  Lansing,  480. 

Assuming,  without  deciding,  that  the  first  proposition  is 
^th  the  appellant^  we  proceed  to  the  question  whether  the  loss, 
as  shown  by  the  pleadings,  was  one  for  which  it  was  stipu- 
lated that  the  company  should  not  be  liable.  The  wheat,  it 
appears,  arrived  safely  at  Evansville,  and  was  there  pUced 
upon  a  wharf-boat  floating  in  the  river,  but  moored  to  the 
wharf,  to  await  the  arrival  of  the  next  packet  in  order  for 
^ipment  thereon  to  Cannelton,  and  while  thus  upon  the  whar& 
boat,  the  latter,  from  some  unknown  cause,  sank  in  the  river 
and  damaged  the  wheat;  The  stipulation  in  the  bill  of  lading 
affecting  this  question  is  as  follows : 
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*'  It  is  especially  agreed  and  understood,  that  the  company 
is  not  responsible  *  *  *  for  loss  or  damage  on  the  lakes 
or  rivers,  unless  it  can  be  shown  that  such  damage  or  losd 
occurred  through  the  negligence  or  default  of  the  agents  of 
the  company/^ 

Negligence  is  negatived,  and  the  question  is  whether  the 
loss  took  place  on  the  river,  within  the  meaning  of  the  stipu- 
lation set  out.  It  is  established  in  this  State,  that  a  common' 
carrier  may,  by  express  contract,  relieve  himself  to  some  extent 
from  the  strict  liability  which  the  common  law  imposes  upon 
him,  no  negligence  being  stipulated  for.  The  Michigan,  etc., 
B.  R.  Co.  V.  Heaton,  37  Ind.  448. 

But,  in  our  opinion,  contracts  not  clear  in  their  meanings 
by  which  common  carriers  seek  to  avoid  the  responsibility 
which  the  law  imposes  upon  them  as  such,  should  be  construed 
most  strongly  against  them.  In  this  case,  the  carrier  was  not 
to  be  responsible,  in  the  absence  of  negligence,  for  loss  or  dam- 
age  "  on  the  lakes  or  rivers."  This  was  intended  to  convey 
the  idea,  and  should,  as  we  think,  be  construed  to  mean,  that 
the  carrier  was  not  to  be  responsible,  in  the  absence  of  negli- 
gence, for  loss  or  damage  occurring  in  the  navigation  of  the 
lakes  or  rivers. 

The  wheat,  when  it  was  lost,  was  stored  on  a  wharf-boat^ 
which  floated,  to  be  sure,  upon  the  waters  of  the  river,  await- 
ing the  arrival  of  the  packet  on  which  it  was  to  have  been 
shipped  to  its  port  of  destination.  The  wharf-boat  served  as 
a  convenient  storehouse  for  the  wheat  while  awaiting  ship- 
ment ;  but  the  navigation  of  the  river  had  not  been  commenced 
in  respect  to  the  wheat,  when  it  was  lost ;  nor  had  it  been  ship- 
ped upon  the  craft  by  which  it  was  to  have  been  transported. 
It  was  not  lost  or  damaged  "  on  the  river,"  within  the  mean- 
ing of  the  contract. 

The  demurrers  to  the  paragraphs  of  answer  were,  therefore^ 
correctly  sustained. 

The  judgment  below  is  affirmed,  with  costs. 
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-Chattel  Mortqaoe. — Beplemn, — Boesession  of  -Mortgaged  Property, — Levy  om 
Same, — (hndusiveness  of  Judgment  in  BepUnin, — ^Where  mortgagees  of  per- 
sonal property  instituted  an  action  of  replevin  against  a  sherififi  who  had 
levied  on  the  property,  and  the  sheriff  answered  by  a  general  denial,  and 
also  that  he  levied  on  the  property  by  virtue  of  certain  executions,  and 
that  it  was  at  the  time  in  the  possession  and  the  property  of  the  execu- 
tion defendants,  and  subject  to  the  levy,  and  the  record  showed  that  after 
a  demurrer  was  sustained  to  a  reply  of  the  mortgagees,  the  cause  was 
^'submitted  to  the  court  for  trial  as  to  the  value  of  the  property,"  and  the 
court  thereupon  found  the  value,  and  that  the  defendant  (the  sheriff)  wa« 
entitled  to  have  the  same  returned  to  him,  and,  on  failure  to  return,  that 
he  recover  the  value  thereof,  and  assessed  damages  for  the  detention 
of  the  property,  and  rendered  judgment  on  the  finding ; 

Held^  that  the  case  went  to  the  court  for  a  full  trial  of  the  issues,  notwith- 
standing what  the  clerk  said  as  to  what  was  to  be  tried,  and  that  such  pro* 
ceedings  would  conclude  the  mortgagees,  in  a  suit  against  them  on  the 
replevin  bond  by  the  sheriff  and  the  execution  plaintiffs,  as  well  as  in  s 
euit  by  such  mortgagees  against  the  sheriff  and  the  execution  plainti£b| 
claiming  the  property  and  the  proceeds  of  it  under  their  mortgage,  as  to 
the  title,  right  of  possession,  and  value  of  the  mortgaged  property,  and 
all  remedy  to  enforce  their  rights  under  the  mortgage,  as  against  the  sher- 
iff and  the  execution  plaintifis. 

Same. — ^The  fact  that  the  possession  of  mortgaged  personal  property  "hat 
been  surrendered  by  the  mortgagor  to  the  mortgagee  will  not  prevent  a 
sheriff,  holding  executions  in  favor  of  other  creditors  of  the  mortgagor, 
from  levying  upon  and  selling  the  equity  of  redemption,  until  the  mortga- 
gee has,  by  legal  notice  and  sale  of  the  goods  or  by  a  judicial  foreclosure 
and  sale,  cut  off  the  equity  of  redemption. 

Same. — ^Where  it  is  provided  in  a  chattel  mortgage  that,  in  default  of  pay- 
ment of  the  mortgage  debt,  the  mortgagor  shall  deliver  the  property  to 
the  mortgagee,  such  delivery  will  not  vest  the  absolute  ownership  of  the 
property  in  the  mortgagee  or  free  the  property  from  the  equity  of 
redemption. 

Same. — Action  on  Beplemn  Bond, — Where  the  court  in  an  action  of  replevis 
finds  in  favor  of  the  defendant,  that  he  is  entitled  to  a  return  of  the  prop- 
erty, and  finds  its  value,  and  renders  judgment  for  the  return  and,  on  fail- 
ure to  return,  for  the  value  of  the  property,  this  will  give  the  defendant  a 
right  of  action  on  the  replevin  bond  for  the  amount  of  damage  to  him^ 
not  exceeding  the  value  of  the  property  not  returned. 

Record.— Gmc£t»tve7ie6s  of, — ^Where  the  record  in  a  cause  tried  shows  what 
was  found  and  adjudged  by  the  court,  a  party  cannot  allege  and  prove 
in  a  collateral  proceeding  that  such  matters  were  not  determined. 
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From  the  Tipton  Circuit  Court 

J.  E.  McDonald,  J.  Jtf  .  Butler,  W.  R,  JSarrison,  and  TFl  8^ 
Shirley,  for  appellants.^ 

7.  Hanna,  F.  KTieJler,  and  (7.  L»  Holstein,  for  appellees. 

Downey,  J. — This  record  presents  two  cases  between  the 
parties ;  one  commenced  by  the  appellants  against  the  appel- 
lees, and  the  other  commenced  by  the  appellees  against  the 
appellants.  It  presents  also  a  question  as  to  the  operation  and 
effect  of  a  judgment  in  a  third  case  between  the  parties,  which 
was  terminated  before  the  commencement  of  the  other  two. 
This  last  named  action,  which  we  will  for  convenience  design 
nate  as  number  one,  was  brought  by  Landers  and  others 
against  George,  sheriff  of  Tipton  county,  for  the  recovery  of 
the  possession  of  personal  property,  consisting  of  a  stock  of 
dry  goods,  groceries,  provisions,  etc.,  of  which  it  was  alleged 
the  plaintiff  were  the  owners  and  entitled  to  the  possession,  and 
which  had  been  wrongfully  taken,  and  were  unlawfully  detained^ 
by  the  defendant.  The  goods  were  alleged  to  be  of  the  value 
of  eighteen  hundred  dollars.  Judgment  was  asked  for  the 
recovery  of  possession  of  the  property,  and  for  ten  dollars  dam- 
ages for  the  detention  thereof. 

The  defendant  answered : 

1.  A  general  denial. 

2.  Property  in  Harlin  and  Boulden. 

3.  Property  in  the  defendant. 

4.  That  certain  judgments  had  been  rendered  against  Har- 
lin and  Boulden,  on  which  executions  had  been  issued  to  the 
said  George,  as  sheriff,  which  he  had  levied  on  the  goods^ 
which  he  alleged  were  at  the  time  the  goods  of  Harlin  and 
Boulden,  in  their  possession,  and  subject  to  the  executions ;  that 
the  executions  were  still  in  his  hands,  and  the  goods  subject 
to  the  lien  thereof. 

The  second  and  third  paragraphs  of  the  answer  were  struck 
out  on  motion  of  the  plaintiffs,  and  there  was  a  reply  to  the 
fourth,  a  demurrer  to  wtich  waa  filed  by  the  defendants  and 
sustained  by  the  court.. 

The  record  in  the  cause  then  proceeds  as  follows :    "  And 
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the  plaintiff  failing  to  except  inrther^  this  cause  is  now  sub- 
mitted to  the  court  for  trial  as  to  the  value  of  the  property 
mentioned  in  the  complaint ;  and  the  court  having  heard  and 
examined  all  the  evidence^  and  being  sufficiently  advised  in 
the  premises,  does  find  that  the  property  mentioned  in  the 
complaint  is  of  the  value  of  two  thousand  nine  hundred  dol- 
lars^ and  that  the  defendant  is  entitled  to  have  the  same 
returned  to  him^  and  upon  failure  of  the  plaintiffs  so  to  return 
the  same^  is  entitled  to  recover  the  value  thereof;  and  the 
court  assesses  the  damages  of  the  defendant  against  the  plain- 
tiffi^  on  account  of  the  detention  of  said  property^  at  the  sum 
of  one  dollar. 

"  It  is  therefore  considered  by  the  court,  that  the  defendant 
recover  of  the  plaintiffs  the  sum  of  one  dollar,  his  damages 
assessed  by  the  court,  and  all  costs  and  charges,  etc. ;  and  fur- 
ther, that  he  recover  of  the  plaintiffs  the  property  mentioned 
in  the  complaint ;  and,  upon  the  failure  of  the  plaintifis  to 
return  to  the  defendant  said  property,  that  he  recover  of  the 
plaintiffs  the  value  thereof^  viz.,  the  sum  of  two  thousand 
nine  hundred  dollars.^^ 

The  residue  of  the  entry  relates  to  the  prayer  for,  and  the 
granting  of,  an  appeal  to  this  court.  This  appeal  was  per- 
fected, and,  in  this  court,  the  judgment  below  was  affirmed* 
See  40  Ind.  160. 

Before  the  appeal  was  taken  in  that  case,  however,  a  suit 
on  the  replevin  bond,  which  we  may  designate  as  number  two, 
was  instituted  by  the  appellees  in  this  case,  the  sheriff  and  the 
plaintiffs  in  the  executions  which  he  held,  against  the  appel- 
lants herein. 

The  complaint  sets  out  in  detail  the  recovery  of  the  several 
judgments  against  Harlin  and  Boulden,  the  issuing  of  execu- 
tions, their  levy  on  the  property,  the  institution  of  the  action 
of  replevin,  the  execution  of  the  bond,  the  issue  and  judgment 
in  the  replevin  suit,  the  failure  of  the  appellants  herein  to 
return  the  goods  according  to  the  judgment  in  the  replevin 
suit ;  concluding  with  a  prayer  for  judgment  for  the  value  of 
the  goods,  two  thousand  nine  hundred  dollars. 
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While  the  appeal  in  the  replevin  suit  was  pending  in  this 
court^  the  suit  on  the  replevin  bond^  number  two,  was  suspended. 
After  the  casa  number  one  was  decided  on  appeal^  the  defend- 
ants in  that  action  answered^  in  number  two,  on  the  replevin 
bond: 

1.  A  general  denial. 

2.  The  second  paragraph  was  held  bad  on  demurrer,  after 
a  portion  of  it  had  been  struck  out ;  no  question  is  made  as 
to  this  ruling. 

3.  In  the  third  paragraph,  as  to  part  of  the  amount  demanded, 
the  defendants  alleged,  that  before  the  issuing  and  levy  of  the 
executions,  on  the  15th  day  of  January,  1869,  Harlin  and 
Boulden  were  the  owners  of  the  stock  of  goods,  etc.,  and  were 
indebted  to  the  defendants  in  certain  amounts  mentioned,  and 
being  so  indebted  they,  on  the  day  and  year  aforesaid,  exe- 
cuted to  the  defendants  a  bill  of  sale  of  the  stock  of  goods, 
etc.,  to  secure  the  payment  of  said  debts ;  that  the  same  was 
duly  acknowledged  and  recorded  on  the  day  of  its  date  in  the 
oflBce  of  the  recorder  of  Tipton  county,  etc.,  being  the  county 
in  which  the  said  goods,  etc.,  were  then  situated,  and  io  which 
the  mortgagees  resided ;  that  said  Harlin  and  Boulden  failed 
to  pay  said  debts,  and  the  condition  of  the  bill  of  sale  was 
broken  before  the  issuing  of  the  said  executions  or  either  of 
them ;  and  that  the  lien  of  sale  entitled  the  defendants,  upon 
said  forfeiture,  to  possession  of  so  much  of  said  stock  of  goods; 
wherefore  the  defendants  say,  as  to  so  much  of  the  value  of 
said  goods,  etc.,  as  was  necessary  to  satisfy  said  debts,  the  said 
plaintifis  are  not  entitled  to  any  judgment  upon  said  under- 
taking, being  the  amount  aforesaid. 

4.  This  paragraph  does  not  present  any  question  which  at 
all  affects  the  case,  as  it  comes  before  us. 

5.  That  it  is  true  the  plaintiffs  brought  their  action  of 
replevin  and  executed  the  undertaking,  etc.,  as  set  forth  in  the 
complaint,  and  that  judgment  was  rendered  against  these 
defendants,  the  plainti&  in  said  action ;  but  these  defendants 
say  that  the  only  matter,  question,  or  issue  submitted  to  the 
court  upon  the  trial  and  final  hearing  of  said  action  of  replevin^ 
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and  the  only  matter,  question,  or  issue  in  said  action  which 
was  competent  and  lawful  for  said  court  to  try,  upon  the  sub- 
mission of  said  cause  for  trial  as  shown  by  the  record  therein, 
was  the  matter,  question,  and  issue  as  to  the  value  of  the  prop- 
erty mentioned  in  the  complaint  therein,  and  that  the  title  and 
ownership  of  the  property  and  the  right  to  the  possession  of 
said  property  were  not,  nor  either  of  them,  submitted  to  or 
tried  or  determined  by  said  court  in  said  cause ;  and  they  aver 
that  at  and.  before  the  time  of  the  execution  of  said  under- 
taking, and  at  the  time  of  the  said  submission  to  trial  of  said 
matter,  the  said  plaintiffs  in  that  action  were  the  owners,  had 
the  title,  and  were  entitled  to  the  ownership  of  said  property 
and  the  proceeds  thereof;  that  they  were  so  the  owners  thereof 
and  entitled  to  the  possession  thereof  and  to  the  proceeds 
thereof,  by  virtue  of  a  mortgage  made  by  Harlin  and  Boul- 
den  to  them,  a  copy  of  which  is  alleged  to  be  filed,  and  of  the 
delivery  of  said  goods  to  them,  in  discharge  of  the  debts 
secuced  by  said  mortgage,  after  the  execution  of  said  mortgage 
upon  the  maturing  of  said  debts,  they  not  having  paid  said 
debts  or  any  part  thereof,  or  in  any  other  manner  than  by  the 
delivery  of  said  property.    * 

The  paragraph  then  professes  to  make  a  copy  of  the  mort- 
gage and  a  transcript  of  the  judgment  and  proceedings  in  the 
action  of  replevin  parts  thereof. 

It  is  further  alleged  that  the  delivery  of  the  said  property 
to  them  by  Harlin  and  Boulden,  in  pursuance  of  the  mort- 
gage, was  before  the  time  of  the  rendition  of  the  said  judg- 
ments stated  in  plaintiffs^  complaint,  or  any  of  them,  and  long 
before  the  issue  or  service  of  any  of  said  executions,  and  that 
said  property  was  of  no  greater  value  than  the  amount  of  the 
debts  due  from  said  Harlin  and  Boulden  to  said  Landers  and 
others;  that  all  the  matters  involved  and  embraced  in 
plaintiffs'  complaint  herein  are  involved  and  embraced  in  the 
complaint  of  the  defendants  against  the  plaintiffs  in  this  action 
now  pending  in  this  court,  and  can  and  must  be  determined 
in  said  action,  and  they  therefore  ask  that  this  cause  be  con- 
solidated, tried,  etc.,  in  and  with  that  action ;  wherefore,  etc. 
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The  plaintiff  demurred  to  the  third  and  fifth  paragraphs  of 
the  answer.  The  demurrer  to  the  third  was  overruled,  and 
that  to  the  fifth  was  sustained. 

Reply  in  denial  of  the  third  paragraph  of  the  answer. 

Cause  number  three  was  commenced  last  in  order  of  time^ 
and  was  by  the  appellants  against  the  appellees.  In  the  com- 
plaint it  is  alleged,  that  on  the  15th  day  of  January,  1869,  at, 
etc.,  Harlin  and  Boulden  were  indebted  to  the  plaintiff, 
stating  the  amounts,  and  copies  of  the  notes  are  alleged  to  be 
filed  and  made  part  of  the  complaint ;  that  they  were  then  the 
owners  of  the  goods,  etc.,  and  mortgaged  the  same  to  the  plain- 
tiffs, and  a  copy  of  the  mortgage,  it  is  alleged,  is  filed,  which 
was  duly  recorded,  etc.,  on  the  day  of  its  date ;  that  aftierward^ 
in  January,  1869,  Harlin  and  Boulden  delivered  the  goods  to 
the  plaintiffs,  in  pursuance  of  the  mortgage,  they  having  &iled 
to  pay  said  debts,  etc.,  to  enable  the  plaintiffs  to  sell  and  dis- 
pose of  the  same,  and  out  of  the  proceeds  to  satisfy  their  debts ; 
that  at  the  time  of  such  delivery,  the  said  goods,  etc.,  were  of 
no  greater  value  than  the  amount  of  said  debts  of  Harlin  and 
Boulden  to  the  plaintiffs;  that  the  plaintiff,  in  the  most  care- 
ful and  economical  manner,  sold  ihe  goods  and  received  there- 
for about  eighteen  hundred  dollars,  and  no  more ;  that  the 
expenses  of  such  sale  were  about  one  hundred  and  forty  dollars^ 
leaving  the  net  sum  of  about  sixteen  hundred  and  sixty  dol- 
lars, and  no  more. 

The  dates  and  amounts  of  the  judgments  of  the  defendants 
are  then  stated,  and  it  is  alleged,  that  on  the  5th  day  of  Feb- 
ruary, 1869,  executions  were  issued  on  each  of  said  judgments 
to  the  defendant  George,  then  sheriff  of  said  county,  which  were 
then  levied  on  the  said  goods,  etc. ;  that  such  proceedings  were 
had,  that  afterward,  in  the  replevin  suit,  naming  the  parties, 
on  the  8th  day  of  May,  1869,  these  plaintiffs  were  ordered  and 
adjudged  to  deliver  said  merchandise  to  the  said  George,  as 
such  sheriff;  but  before  that  time  these  plaintifis  had,  in  pur- 
suance of  their  said  mortgage  and  the  delivery  and  transfer 
to  them  of  said  goods,  etc.,  by  Harlin  and  Boulden,  fully  sold 
and  disposed  of  said  goods,  etc.,  as  before  averred.  They  aver 
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that  they  yet  have  in  their  possession  the  said  sum  of  sixteen 
hundred  and  sixty  dollars^  the  net  sum  realized  from  the  sale 
of  said  goods^  which  they  aver  belongs  to  them  by  virtue  of 
said  mortgage  and  transfer  of  merchandise  to  them.  They 
allege  that  the  lien  of  said  executions  upon  said  merchandise 
has  been  fully  and  wholly  discharged^  by  reason  of  the  fact  that 
the  proceeds  of  the  same  were  wholly  applied  to  pay  their  said 
mortgage^  which  was  a  lien  on  said  goods^  etc.,  prior  to  the 
judgments  and  executions  of  the  defendants ;  prayer,  that  the 
plaintiffs  be  adjudged  the  owners  of  the  sum  of  money  realized 
from  the  sale  of  said  goods,  etc. ;  that  the  defendants  be  adjudged 
to  have  no  lien  on  the  merchandise  by  virtue  of  their  judg- 
ments and  executions  or  the  levy  thereof;  that  defendants  be 
enjoined  from  enforcing  said  iud&:ments  for  the  return  of  said 
Jrch^cto,  or  aom  .^vu.g  loy^oo  o,  p™»edi.«  .M^ 
out  of,  or  connected  with,  said  judgment,  etc. 

The  mortgage,  a  copy  of  which  is  filed,  is  in  the  usual  form 
of  chattel  mortgages,  and  in  the  condition,  or  defeajsance,  pro- 
vides as  follows :  ^^  Now  if  the  said  Harlin  and  Boulden 
shall  punctually  pay  said  sum  of  money  when  the  same  shall 
become  due,  then  the  above  conveyance  to  be  void,  otherwise 
to  be  in  full  force.  The  said  Harlin  and  Boulden  are  to 
retain  possession  of  said  property  until  said  debts  become  due, 
and  upon  default  of  payment  of  said  money,  shall  deliver  said 
property  to  Landers,  Condit  &  Co.,  and  Landers,  Pee  &  Co., 
in  proportion  to  the  amount  of  their  respective  claims  against 
said  Harlin  and  Boulden.^^ 

The  defendants  in  this  case,  appellees  here,  answered : 

1.  A  general  denial. 

2.  Payment  by  Harlin  and  Boulden  before  the  suit  was 
brought,  in  money  and  property  other  and  different  from  the 
goods,  etc.,  mentioned  in  the  complaint. 

3.  This  paragraph  was  adjudged  insufficient  on  demurrer, 
and  need  not  be  set  out. 

4.  That  long  before  the  commencement  of  this  action,  the 
plaintiff,  in  an  action  by  them  instituted  in  the  Tipton  Cir- 
cuit Court  against  Henry  George,  sheriff,  etc.,  claimed  by  their 
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oomplaint  to  be  the  owners  and  entitled  to  the  possession  of 
said  personal  property  ;  that  the  cause  was  put  at  issue ;  that 
by  the  record  and  judgment  in  said  cause^  it  was  adjudged  and 
determined  that  said  goods  were  of  the  value  of  twenty-nine 
hundred  dollars ;  that  the  question  as  to  the  value  of  said 
goods  was  in  issue,  and  the  issue  was  submitted  to  the  court 
to  find  upon  the  evidence ;  that  it  was  competent  for  the  court 
to  find  the  value  of  the  goods  in  said  cause,  and  the  court  did 
find  and  adjudge  that  said  goods  were  of  the  value  aforesaid ; 
and  the  court  further  found,  in  said  cause,  that  the  defendant 
in  said  cause  was  entitled  to  the  possession  of  the  goods;  that 
the  plainti&  should  deliver  the  same  to  the  defendant ;  and 
that,  on  failure  to  deliver  the  same,  the  defendant  recover  of 
the  said  plaintiffii  twenty-nine  hundred  dollars,  the  value  of 
the  same. 

A  transcript  of  said  cause  number  one  is  made  part  of  this 
paragraph  of  the  answer. 

It  is  also  alleged,  that  the  plainti£&  appealed  from  the  said 
judgment  to  the  Supreme  Court,  where  the  judgment  waa 
afiirmed ;  wherefore  the  plainti£&  are  estopped  to  assert  that 
the  said  goods  were  of  any  other  value  than  said  sum  of  twen- 
ty-nine hundred  dollars,  and  are  estopped  to  deny  any  of  the 
&ct8  adjudicated  in  said  cause  ;  and  defendants  say  said  goods 
were  of  the  value  of  twenty-nine  hundred  dollars ;  and  they 
deny  that  the  said  plaintiffs  were  the  owners  of  said  goods. 

5.  That  long  before  the  commencement  of  this  action,  the 
plaintiffs  received  from  Harlin  and  Boulden,  the  persons  who 
executed  to  the  plaintiffs  said  pretended  mortgage,  a  large 
amount  of  property,  notes,  effects,  and  choses  in  action  of  the 
value  of  a  thousand  dollars,  a  more  particular  description  of 
which  cannot  be  given,  which  were  received  on  account  of  the 
indebtedness  of  said  Harlin  and  Boulden  to  the  plaintiffs,  men- 
tioned in  the  plainti&'  complaint,  as  a  credit  thereon ;  where- 
fore, etc. 

Demurrers  to  the  second  and  fourth  paragraphs  of  the 
answer  were  filed  by  the  plaintiffs  and  overruled  by  the  courL 

The  plaintiff  replied  to  the  second  and  fifth  paragraphs  of 
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the  answer  by  a  general  denial ;  and  to  the  fourth  paragraph 
they  replied^  that^admittingthe  bringing  of  the  action  by  them 
against  said  George^  and  that  the  property  in  that  case  was 
and  is  the  same  as  that  mentioned  in  the  complaint  in  this  case, 
they  say  that  the  only  matter,  question,  or  issue  which  it  was 
competent  for  the  said  court  to  hear  and  decide  under  the  sub- 
mission thereof  to  the  court,  as  shown  by  the  record  thereof, 
was  as  to  the  value  of  the  said  property,  and  that  the  title  and 
ownership  and  right  to  the  possession  thereof  were  not,  nor 
was  either  of  them,  submitted  to  or  decided  by  the  court ;  that 
at  the  time  of  the  levy  on  said  goods  by  said  George,  as 
alleged  in  the  fourth  paragraph,  and  at  the  time  of  the  trial 
and  determination  of  said  cause,  and  until  the  same  was  finally 
sold  and  converted  into  money,  as  alleged  in  the  complaint, 
said  property  and  the  proceeds  thereof  belonged  to  and  was 
the  property  of  the  said  plaintiffs,  and  they,  during  all  of  said 
time,  were  entitled  to  the  possession  thereof,  by  reason  of  the 
mortgage,  sale,  and  delivery  thereof  to  the  plaintiffs  by  said 
Harlin  and  Boulden,  as  shown  in  the  plaintiffi'  complaint 
herein ;  and  they  say  that  the  rights,  questions,  and  allegations 
averred,  stated,  and  set  forth  by  them  in  their  complaint  herein 
were  not  submitted  to,  tried  by,  or  heard  and  determined  in 
the  action  set  forth  in  said  fourth  paragraph  of  defendants' 
answer  or  otherwise,  but  remain  entire  and  undetermined ;  and 
they  deny  such  allegations  in  said  fourth  paragraph  of  defend- 
ants' answer  not  specially  herein  replied  to  and  controverted. 

The  said  actions  number  two  and  three,  being  thus  at  issue, 
were,  by  agreement  of  the  parties  and  the  order  of  the  court, 
consolidated,  and  the  cause  proceeded  in  the  style  of  Landers 
and  others  v.  George  and  otkerSy  the  style  of  action  number 
three.  A  trial  was  had  by  the  court,  and  the  court  found  for 
the  defendants,  assessing  their  damages  at  fifteen  hundred  and 
three  dollars  and  thirty-seven  cents.  The  plaintiff  moved 
the  court  for  a  new  trial,  which  motion  was  overruled,  and 
final  judgment  was  rendered  in  favor  of  the  defendant  George 
and  others,  for  the  amount  of  the  fiinding. 

The  following  are  the  enois  assigned : 
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1.  Sustaining  the  demurrer  to  appellants'  fifth  paragraph 
of  answer  to  appellees'  complaint  on  the  replevin  bond. 

2.  Refusing  to  permit  appellants  to  give  evidence  offered 
at  the  trial  hj  witnesses  Landers  and  Boulden,  as  shown  in 
exceptions. 

3.  Refusing  to  grant  a  new  trial  on  appellants'  motion  and 
reasons. 

4.  In  overruling  appellants'  demurrer  to  the  second  and 
fourth  paragraphs  of  appellees'  answer,  in  the  action  by  appel- 
lants against  appellees. 

Counsel  for  appellants  say, "  the  main  point  variously  pre- 
sented for  consideration  in  this  case  may,  we  think,  be  stated 
as  follows :  Wer^  the  appellants,  by  the  trial,  proceedings,  and 
judgment  in  the  action  of  replevin  begun  by  them  in  February, 
1869,  against  the  sheriff,  Henry  Greorge,  and  determined  in 
April  or  May,  1869,  precluded  from  asserting  in  the  subse- 
quent actions,  which,  being  consolidated  and  tried,  are  now 
before  the  court  in  this  appeal,  their  title  to  the  property  in 
dispute  and  its  proceeds,  under  their  mortgage  and  the  deliv- 
ery to  them  by  the  mortgagees  and  owners  of  the  property,  in 
discharge  of  the  debt,  in  accordance  with  the  stipulations  of 
the  mortgage,  before  any  right  of  appellees  to  the  property 
intervened  ?  In  other  words,  were  the  questions  of  appellants' 
rights,  in  relation  to  the  mortgaged  property,  so  fully  and 
fairly  submitted,  tried,  and  determined  in  the  action  of  replevin, 
as  that  when  they  began  'this  action  they  had  no  remedy  to 
enforce  their  rights  left  to  them?" 

Counsel  for  the  appellees  say :  "  It  is  conceded  by  the  appel- 
lants, in  their  brief,  that  the  record  now  before  this  court  pre- 
sents but  one  question,  and  that  is,  whether  the  judgment  in 
the  replevin  suit  proper  concIude9  them  as  to  the  title,  right 
of  possession,  and  value  of  the  goods  in  controversy." 

Under  this  agreement  as  to  the  question  presented,  we  do 
not  deem  it  necessary  to  examine  the  case  with  reference  to 
each  error  assigned.  In  the  action  of  replevin^  there  were  two 
good  paragraphs  of  answer : 

1.  A  general  denial. 
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4.  Property  in  the  defendant  by  virtue  of  the  levy  of  the 
executions  in  his  hands,  it  being  alleged  that  the  property  was 
the  goods  of  the  execution  defendants  and  subject  to  the  exe- 
cutions. 

In  this  condition  of  the  issues,  the  cause  went  to  the  court, 
and  we  think  we  must  hold  for  a  full  trial  of  the  issues,  not- 
withstanding what  the  clerk  says  in  the  entry  as  to  vfliat  was 
to  be  tried.  The  plaintiffs  had  not  made  de&ult,  ceased  to 
prosecute  the  action,  or  withdrawn  their  appearance.  They 
were  yet  in  court  when  the  cause  was  submitted  for  trial,  so 
far  as  anything  appears.  The  clerk  says,  they  failed  further 
^'  to  except,^'  the  cause  was  submitted  for  trial,  etc.  The  issues 
must  necessarily  have  been  tried  before  the  court  could  render 
the  judgment  which  was  rendered.  The  court  found  that  the 
property  was  of  the  value  of  two  thousand  nine  htmdrcd  dol- 
lars ;  that  the  defendant  was  entitled  to  have  the  property 
returned  to  him ;  and  that  the  damage  of  the  defendant,  on 
account  of  the  detention  of  the  property,  was  one  dollar. 

The  fact  that  there  were  issues  to  be  tried,  and  that  the 
court  did  not  limit  its  finding  to  the  ascertainment  of  the  value 
of  the  property  merely,  requires  us  to  hold  that  there  was  a 
trial  of  the  issues  generally,  and  not  a  mere  finding  of  the 
value  of  the  property,  the  statement  of  the  clerk  that  the  trial 
was  "  as  to  the  value  of  the  property ''  to  the  contrary  not- 
withstanding. 

We  think  that  we  must  hold,  also,  that  the  findings  of  the 
court  decide  the  questions  that  the  plainti£&  were  not  the  own- 
ers or  entitled  to  the  possession  of  the  property,  as  they 
alleged  in  their  complaint.  Necessarily,  the  plaintifis  must 
have  failed  to  sustain  their  title  to  the  property  and  right  to 
its  possession,  or  the  court  could  not  have  found,  as  it  did^ 
that  the  defendant  was  entitled  to  a  return  of  the  property 
and  damages  for  its  detention. 

The  fiict  that  Landers  and  others  had  a  mortgage  of  the 
goods,  and  that  the  possession  of  the  goods  had  been  surren* 
dered  to  them,  as  they  claim,  if  true,  did  not  prevent  the  sher- 
iff from  levying  on  them  and  selling  the  equity  of  redemptioa 
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in  them.  Until  the  mortgagee  had  himself,  by  legal  notice 
and  sale  of  the  goods  or  by  a  judicial  foreclosure  and  sale  of 
them,  cut  off  the  equity  of  redemption,  it  was  liable  to  seizure 
and  sale  by  the  creditors  of  the  mortgagor.  2  G.  &  H,  240^ 
sec.  436 ;  Ooe  v.  3fcBrown,  22  Ind.  252 ;  The  State,  ex  rel. 
Lines,  v.  Sandlin,   44  Ind.  504. 

There  is  nothing  in  the  mortgage  in  this  case  which  vests 
the  absolute  ownership  of  the  goods  in  the  mortgagees,  on  £iil- 
ure  to  pay  the  debt.  It  is  provided  in  the  mortgage,  that 
upon  default  of  payment  of  said  money,  Harlin  and  Boulden 
shall  deliver  the  property  to  Landers  and  others.  But  we  do 
not  think  that  such  delivery  merely,  if  made,  would  free  the 
property  from  the  equity  of  redemption. 

It  was  alleged,  in  the  fourth  paragraph  of  the  answer  of 
the  sheriff  in  the  replevin  suit,  that  the  property,  when  levied 
upon,  was  in  the  possession  of  the  mortgagors,  and  it  may  be 
inferred  that  the  court  found  this  to  be  true,  if  the  finding  of 
that  fact  was  necessary  to  justify  the  judgment  for  a  return 
of  the  property  to  the  sheriff.  The  court  decided  the  issues 
in  favor  of  the  defendant,  the  sherifi^  found  the  value  of  the 
property,  and  that  the  defendant  was  entitled  to  a  return  of 
it.  It  also  rendered  judgment  for  the  return,  and  in  defiiult 
of  return,  for  the  value  of  the  property.  This  gave  the  defend- 
ant in  that  action,  as  the  representative  of  the  execution  plain- 
tiffs or  in  connection  with  them,  a  right  of  action  on  the  bond 
for  the  amount  of  the  damage  to  them,  not  exceeding  the  value 
of  the  property  which  the  plaintiffs  had  so  failed  to  return. 

But  appellants  submit  that  they  may  allege  and  prove  that 
their  rights  were  in  fact  not  considered  and  adjudicated  in  the 
case,  and  they  refer,  in  support  of  their  position,  to  the  follow- 
ing cases :  CvUer  v.  Cox,  2  Blackf.  178 ;  Byrket  v.  The  State, 
3  Ind.  248  ;  The  State  v.  Brutch,  12  Ind.  381 ;  Brandon  v. 
Judah,  7  Ind.  545 ;  Hargus  v.  Goodman,  12  Ind.  629,  and 
other  similar  cases.  We  have  examined  these  authorities  and 
think  they  do  not  apply  to  the  question  which  is  here 
involved.  They  are  cases  where  the  fact  may  be  alleged  and 
proved  without  a  contradiction  of  the  record,  as  to  what  wa^ 
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found  and  adjudged  by  the  court.  Here,  as  we  have  already 
said,  the  record  must  be  regarded  as  showing  a  determination 
of  the  ownership  and  right  to  the  possession  of  the  property, 
and  to  allow  an  averment  and  proof  to  the  contrary  would  be 
to  allow  the  record  to  be  impeached  and  contradicted,  and  that 
too  in  a  proceeding  in  which  the  record  is  used  merely  to 
establish  a  fact  found,  and  where  it  is  attacked  collaterally. 

Counsel  for  appellants  urge  that  there  was  no  consent  of 
their  clients  to  the  trial  of  any  question  in  the  case  without  a 
jury,  except  as  to  the  value  of  the  property.  We  have  already 
said  that  we  regard  the  other  &cts  in  the  record  as  overruling 
the  statement  of  the  clerk  in  his  entry,  that  the  trial  was  to 
ascertain  the  value  of  the  property  only.  The  plaintiffs  were 
in  court  and  made  no  objection  to  the  mode  of  trial,  to  the 
finding  of  the  court,  or  to  the  judgment  rendered.  When  they 
brought  the  case  to  this  court  on  appeal,  they  made  no  such 
objection,  and  the  judgment  was  in  all  things  affirmed.  If  the 
clerk's  entry  should  be  regarded  as  stating  the  &ct,  still  when 
the  court  went  beyond  what  was  submitted  and  made  a  finding 
of  other  matters,  and  rendered  judgment  thereon,  the  plain- 
tiff should  have  made  the  objection  then  in  some  proper  way, 
and  if  the  error  was  not  corrected  there,  the  point  should  have 
been  urged  on  appeal  to  this  court.  The  record  of  the  finding 
and  judgment  cannot  now,  in  a  collateral  proceeding,  be  varied, 
amended,  or  contradicted.  If  there  was  any  error  in  the  find- 
ing or  judgment,  it  is  only  an  error  and  does  not  at  all  affect 
the  judgment  while  it  remains  unreversed.  In  fiivor  of  the 
conclusiveness  of  the  finding  and  judgment,  as  evidenced  by 
the  record,  we  may  cite  FiacMi  v.  Fischli,  1  Blackf.  360,  Day 
V.  ValleUe,  25  Ind.  42,  Crosby  v.  Jerohman,  37  Ind.  264,  and 
Oarr  v.  EUie,  37  Ind.  465,  and  cases  cited. 

It  is  clear  that  the  answers  of  the  appellants,  in  the  action 
on  the  replevin  bond,  admitting  as  they  do,  that  they  did  not 
prosecute  the  action  of  replevin  with  effect  and  without  delay, 
and  that,  although  they  were  ordered  to  do  so,  they  did  not 
return  the  property  to  the  sheriff  can  be  no  barto  that  action. 
Vol,  XLIX.— 21 
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Brown  v.  Parker ^  5  Blackf.  291 ;  Sherry  v.  Foresman,  6  Black£ 
66  ;  Wallace  v.  Clark,  7  Blackf.  298 ;  Davis  v.  Crow,  7  Black£ 
129 ;  Htdton  v.  DeTiion,  2  Ind.  644 ;  (yNeai  v.  Wade,  3  Ind. 
410. 

The  judgment  is  affirmed,  with  costs* 

BusKiBK,  C.  J. — ^I  dissent  from  the  foregoing  opinioa  and 
judgment. 


BuBB  V.  The  Town  of  Newcastle. 

Towir. — Power  of  Trustees, — Sidewalk, — G^racZe.—- The  board' of  tmsteeB  of  a 
town  are  authorized  to  establish  the  grades  of  streets,  and  to  require  th^ 
owners  of  lots,  in  constructing  sidewalks,  to  make  them  conform  thereto^ 
without  any  petition  on  the  part  of  property  holders. 

Sake. — CertaiiUy  of  Ordinance, — An  ordinance  establishing  the  grades  of 
certain  streets  in  a  town  is  not  void  for  uncertainty,  if  the  grades  so  estab- 
lished  can  be  ascertained  without  difficulty. 

From  the  Henry  Circuit  Court. 

J.  T.  Elliott,  W.  H.  Elliott,  J.  Brown,  and  J.  M.  Brown,  for 
appellant. 

M.  E,  Forkner  and  E.  H.  Bundy,  for  appellee. 

BusKiRK,  C.  J. — This  was  a  proceeding  by  the  appellee,  to 
enjoin  the  appellant  from  constructing  a  sidewalk  in  front  of 
his  property,  on  the  north  side  of  Broad  street,  immediately 
east  of  Main  street,  upon  the  ground  that  he  was  constructing 
the  same  on  a  grade  ten  inches  higher  than  that  established  by 
the  ordinance  of  the  said  town. 

A  demurrer  was  overruled  to  the  complaint,  and  this  rul- 
ing is  assigned  for  error  and  presents  the  first  question  for 
our  decision. 

Three  objections  are  urged  to  th6  complaint : 
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1.  That  the  ordinance  set  out  in  the  complaint  is  void^  for 
the  reason  that  it  does  not  appear  that  a  petition  signed  by  a 
majority  of  all  the  resident  owners  of  lots  or  parcels  of  land  on 
said  streets  was  presented  to  the  board  of  trustees  of  said  town 
prior  to  the  passage  of  said  ordinance,  requesting  the  passage 
thereof. 

2.  That  the  ordinance  in  question  is  void  for  vagueness 
.and  uncertainty. 

3.  That  the  complaint  is  bad,  because  it  does  not  specific 
'Cally  state  what  acts  the  appellant  was  doing  in  violation  of 
fiaid  ordinance. 

In  support  of  the  first  objection,  counsel  for  appellant  refer 
us  to  the  case  of  The  Town  of  Qmngfton  v.  Nekon,  35  Ind* 
632. 

Counsel  for  appellee  contend  that  the  ruling  in  the  above 
«ase  is  wrong,  and  we  are  asked  to  overrule  it.  The  question 
in  that  case  involved  the  validity  of  certain  proceedings  rela- 
tive to  the  construction  of  sidewalks,  and  we  held  that  they  were 
illegal,  because  the  ordinance  was  not  preceded  by,  and  based 
upon,  a  petition  sighed  by  a  majority  of  property  holders,  as 
required  by  section  8  of  the  act  of  April  27th,  1869.  The 
forty-sixth  section  of  the  act  providing  for  the  incorporation 
of  towns,  etc.,  was  amended  in  1857  so  as  to  require  a  petition 
of  two-thirds  of  the  property  holders  as  the  condition  on  which 
the  trustees  could  order  the  improvementof  streets,  alleys,  and 
sidewalks. 

In  deciding  the  case  of  The  Town  of  Covingixm  v.  Nelson, 
'9upra,  our  attention  was  not  called  to  an  act  entitled  an  act  to 
<5ompel  owners  of  town  lots  to  grade,  and  pave  or  plank  side- 
walks, etc.,  approved  February  14th,  1859.  1  G.  &  H.  634. 
By  such  act,  the  trustees  of  towns  are  authorized  to  establish  a 
^rade  and  to  compel  the  owners  of  lots  to  construct  sidewalks^ 
^thout  any  petition  on  the  part  of  property  holders.  Similar 
fower  is  conferred  on  the  board  of  trustees  by  the  ninth  sub- 
^vision  of  section  22  of  the  original  act  for  the  incorporation 
«f  towns.     1  G.  &  H.  624. 

In  the  case  of  The  Town  of  Qmngfton  v.  Nebon,  tapra^  tha 
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question  involved  was  the  right  of  the  trustees  to  construct 
sidewalks  at  the  expense  of  the  property  holders.  The  ques- 
tion  involved  in  the  present  case  is  the  right  of  the  trustees, 
to  establish  a  grade,  by  which  the  town  and  property  holders 
should  be  governed  in  reducing  the  streets  and  alleys  to  th& 
grade  established,  and  in  the  construction  of  sidewalks ;  which 
is  a  very  different  question  from  that  involved  and  decided 
in  the  above  case. 

We  entertain  no  doubt  that  the  appellee  possessed  full 
power  to  establish  the  grade  in  question,  without  a  petition  oa 
the  part  of  property  holders.  The  question  here  being  dif- 
ferent from  that  involved  in  the  case  we  are  asked  to  overrule, 
we  decline  to  do  so,  but  will  wait  to  re-examine  the  question 
involved  in  that  case  until  it  is  fairly  presented. .  To  do  so 
now  would  be  obiter. 

The  ordinance  in  question  is  as  follows : 

'^  An  ordinance  to  establish  the  grade  of  certain  streets  in 
the  town  of  Newcastle,  therein  specified,  requiring  sidewalks, 
pavements,  crossings,  and  gutters  to  be  made  in  conformity 
thereto,  and  declaring  an  emergency.  Ordained  December 
26th,  1872. 

"  Sec.  1.  Be  it  ordained  by  the  board  of  trustees  of  the 
town  of  Newcastle,  that  the  grade  of  the  several  streets  of  the 
town  of  Newcastle,  herein  below  named  and  specified,  be  and 
is  hereby  declared,  defined,  and  established,  as  follows,  viz. : 
Initial  point  of  said  grade,  the  top  of  a  stone  marked  with  a 
cross,  and  standing  near  north-west  comer  of  Main  and  Broad 
streets,  in  said  town ;  from  said  initial  point  west  to  the  north* 
east  corner  of  Broad  and  Court  streets,  about  twenty-one  rods  ; 
descent,  three  and  eighty  hundredths  feet;  grade  per  rod,  two 
and  seventeen  hundredths  inches. 

"  From  the  north-east  comer  of  Main  and  Broad  streets 
east  to  the  comer  of  Broad  and  Elm  streets ;  distance,  about 
twenty-one  rods ;  descent,  two  and  seventy  hundredths  feet  ^ 
grade  per  rod,  one  and  fifty-four  hundredths  inches. 

"  From  the  north-east  comer  of  Broad  and  Elm  streets  to 
ihe  north-west  comer  of  Broad  and  Mill  streets ;  distancei  about 
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twenty-one  rods;  descent,  nine  and  eighty  hundredths  feet; 
grade  per  rod,  five  and  twelve  hundredths  inches. 

"  From  said  north-west  comer  of  Broad  and  Mill  streets  to 
Fort  Wayne,  Muncie,  and  Cincinnati  Railroad ;  distance,  about 
fifteen  rods ;  descent,  three  and  fifty-five  hundredths  feet. 

"  From  south-east  comer  of  Main  and  Broad  streets  to 
south-west  comer  of  Broad  and  Elm  streets ;  descent,  three 
and  eighty  hundredths  feet ;  grade  per  rod,  two  and  seven- 
teen hundredths  inches ;  distance,  about  twenty-one  rods. 

"  From  grade  stone  at  south-east  comer  of  Broad  and  Elm 
streets  east  seventy-four  feet ;  grade,  ten  inches ;  thence  east  to 
the  south-west  comer  of  Broad  and  Mill  streets ;  distance, 
about  sixteen  and  one-half  rods ;  descent,  nine  and  forty  hun- 
dredths feet ;  grade  per  rod,  six  and  eighty-five  hundredths 
inches. 

"  From  grade  stone  at  south-west  comer  of  Broad  and  Mill 
streets  to  Fort  "Wayne,  Muncie,  and  Cincinnati  Railroad ;  dis- 
tance, about  fifteen  rods ;  descent,  three  and  fifty-five  hun- 
dredths feet ;  from  north-east  comer  of  Broad  and  Main  streets 
to  south-east  comer  of  Main  and  Pearl  streets ;  distance,  about 
twenty-one  rods ;  descent,  five  and  ninety-seven  hundredths 
feet ;  grade  per  rod,  three  and  one-half  inches. 

"  From  north-west  corner  of  Broad  and  Main  streets  to 
south-west  corner  of  Main  and  Pearl  streets ;  distance,  about 
twenty-one  rods ;  descent,  five  and  ninety-seven  hundredths 
feet ;  grade  per  rod,  three  and  one-half  inches. 

"  From  north-west  corner  of  Main  and  Broad  streets  to 
south-west  corner  of  Main  and  Broad  streets ;  distance,  four 
rods.;  elevation,  one  foot ;  from  thence  south  to  the  south-east 
corner  of  court-house  square ;  distance,  eighty  rods ;  elevation, 
two  and  thirty-eight  hundredths  feet ;  from  south-east  corner 
of  Broad  and  Main  streets  south  to  Robert  Smith's  comer ; 
"distance,  eighty  rods;  elevation,  two  and  thirty-eight  hundredths 
feet ;  from  this  point  south  to  the  north-east  corner  of  Main 
and  Church  streets ;  elevation,  one  and  forty  hundredths  feet. 
Grade  stones  set  at  the  several  comers  govern  their  opposite 
vomers  where  there  are  no  corner  or  grade  stones  planted* 


326  SUPREME  COURT  OF  INDIANA. 

Burr  V.  The  Town  of  Newcastle. 

'^  Sec.  2.  All  sidewalks^  pavements,  crossings,  and  gutters 
hereafter  built,  laid,  or  constructed  along  or  upon  said  streets^, 
are  required  to  be  made  with  reference  to  and  in  strict  accord- 
ance with  the  grades  as  hereinbefore  established." 

The  third  section  declares  an  emergency. 

We  think  the  above  ordinance  is  not  void  for  uncertainty. 
There  would  be  no  difficulty  in  ascertaining  therefrom  the 
grade  established.  That  is  certain  which  is  capable  of  being 
made  certain. 

The  third  objection  to  the  complaint  is  untenable.  The 
complaint  alleges,  in  plain  and  express  language,  that  the  appel- 
lant is  constructing  his  sidewalk  ten  inches  higher  than  the 
grade  established  by  the  ordinance,  and  ten  inches  higher  thaa 
it  had' hitherto  been  maintained.  It  seems  to  us  that  the  alle- 
gations are  as  certain  and  definite  as  they  could  be  made. 

The  appellant  answered  in  three  paragraphs,  as  follows : 

"  Comes  defendant  and  for  answer  to  plaintiff^s  complaint 
says  that  neither  before  nor  at  the  time  of  the  passage  of  the 
ordinance  of  said  board  of  trustees,  fixing  the  grade  of  the 
sidewalk  in  front  of  the  defendant's  property  on  Broad  street, 
.  in  said  town,  referred  to  in  said  complaint,  nor  at  any  time 
since  the  passage  of  said  ordinance,  did  a  majority  of  all  the 
resident  owners  of  property  bordering  on  said  street,  on  either 
side  thereof,  or  bordering  on  the  sidewalk  on  the  north  side 
of  said  street,  where  the  defendant's  property  is  situate,  peti- 
tion the  said  board  of  trustees  of  such  town  to  grade,  pave,. 
gravel,  macadamize,  or  otherwise  improve  said  sidewalk  or* 
said  Broad  street  along  or  in  front  of  the  square  in  which  said 
property  is  situate,  nor  was  any  petition  for  the  improvement 
of  said  sidewalk,  or  portion  of  said  street,  signed  by  any  num- 
ber  of  the  resident  owners  of  property  fronting  on  said  street 
ever,  at  any  time,  filed  with  or  presented  to  said  board  of 
trustees.  Wherefore  defendant  says  said  board  of  trustees  had 
no  power  or  authority  to  pass  said  ordinance,  and  that  the 
«ame  is  null  and  void ;  wherefore  he  prays  judgment. 

"  2.  The  defendant  further  says  that  the  property  owned  by^ 
liim  and  the  sidewalk  of  which  the  pretended  grade  was  fixe<K. 
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and  established  by  the  said  board  of  trustees,  has  had  erected 
thereon  a  block  of  buildings  for  twenty  years  last  past,  except 
the  vacant  ground  described  in  the  complaint  was  made  vacant 
by  the  building  thereon  being  consumed  by  fire  last  summer ; 
that  the  buildings  adjoining  to  and  east  of  the  property  of  the 
defendant,  occupy  and  cover  all  the  front  ground  for  a  space 
of  two  hundred  feet,  and  the  grade  in  front  of  said 
buildings  has  heretofore  been  fixed  by  the  owners  of  said 
property  at  the  height  of  the  grade  attempted  to  be  estab- 
lished and  fixed  by  the  defendant,  which  would  then  leave 
the  floors  and  front  base  stones  of  said  buildings  ten  inches 
above  the  grade  thus  established  by  them ;  that  said  grade,  as 
established  by  all  the  property  holders  next  and  adjoining  to 
the  said  property  t)f  the  defendant,  is  now  ten  inches  lower 
than  the  grade  as  established  and  used  on  the  opposite  side  of 
fiaid  street  for  twenty  years,  and  ten  inches  lower  than  the 
grade  on  said  opposite  sidewalk  as  established  by  the  ordi- 
nance set  forth  in  the  complaint ;  that  at  the  time  the  pre- 
tended grade  was  established  by  said  board,  this  defendant  had 
no  notice  of  the  same,  nor  was  any  notice  given  to  him  or  any 
of  the  other  property  holders  along  said  street  or  sidewalk, 
nor  had  there  ever  been  any  established  before  that  time  by 
any  board  of  trustees,  town  council  or  other  authority,  and  if 
the  grade  set  forth  in  the  complaint  shall  be  upheld  and 
enforced  against  this  defendant  and  the  other  property  hold- 
ers adjoining  him,  it  will  leave  their  floors,  some  of  them 
twenty  inches  and  some  of  them  twelve  inches,  above  the  level 
of  said  grade,  and  none  of  them  less  than  ten  inches  above 
said  grade ;  that  said  buildings  are  constructed  of  brick  and 
stone,  and  cannot  be  changed  to  conform  to  the  grade  thus 
sought  to  be  enforced  against  this  defendant  and  the  other 
property  holders,  as  aforesaid,  without  great  and  irreparable 
loss  or  damage.  The  defendant  further  avers  that  in  case  said 
grade  is  enforced,  he  will  have  to  cut  down  his  floors,  as  will 
also  all  the  other  property  holders  fronting  on  said  sidewalk, 
from  the  corner  of  Main  and  Broad  streets  east  to  th&  livery 
stable,  a  distance  of  one  hundred  and  thirty  feet,  in  which 


828  SUPREME  COURT  OF  INDIANA. 

Burr  V.  The  Town  of  Newcastle. 


space  there  are  six  brick  buildings,  or  they  will  have  to  place 
upon  said  sidewalk  steps  of  the  height  of  twenty  inches  to  get 
into  their  buildings.  Said  defendant  further  says  that  no  dam- 
age has  ever  been  paid  or  tendered  to  him  for  or  on  account  of 
the  establishment  of  said  grade ;  he  further  says  that  the  town 
board  or  trustees,  nor  no  other  public  authority,  have  ever 
made,  improved,  or  repaired  said  sidewalk.  Wherefore  the 
defendant  says  that  said  ordinance,  in  so  far  as  it  affects  this 
defendant,  is  unjust,  illegal,  and  void. 

"  3.  The  defendant,  for  further  and  third  paragraph  of 
answer  to  the  plaintiff's  complaint,  says,  that  since  the  com- 
mencement of  this  suit,  to  wit,  on  the  15th  day  of  October, 
1873,  the  trustees  of  said  town,  recognizing  and  agreeing  that 
the  grade  as  fixed  by  the  ordinance  set  up  in  said  complaint, 
for  the  sidewalk  on  the  north  side  of  Broad  street,  east  of 
Main  street,  was  wrong,  unreasonable,  and  unjust,  ver- 
bally agreed  with  the  defendant  (who  is  the  owner  of  forty- 
five  feet  in  width,  fronting  on  Broad  street,  commencing  at 
the  corner  of  Broad  and  Main  streets,  and  running  east,  and 
who  has  recently  erected  a  new  and  permanent  building,  extend- 
ing along  his  whole  front  on  Broad  street),  that  he  might  raise 
his  pavement  to  a  point  at  its  south  line,  immediately  south 
of  his  south-west  corner,  fixed  by  said  trustees,  and  which  is 
about  four  inches  above  the  grade  at  the  same  point,  fixed  by 
said  ordinance,  and  running  thence  east  on  the  same  level ; 
that  in  pursuance  of  said  agreement,  he  set  his  curbstone  south 
of  his  west  corner  at  a  height  so  that  a  flag-pavement  at  that 
point  will  not  be  higher  than  agreed  to  by  said  trustees ;  that 
he  set  all  his  curbstone  in  front  of  his  property,  and  has  laid 
a  part  of  his  flagstone  pavement,  commencing  on  the  east  line 
of  his  building,  and  finds  it  to  be  on  the  south  edge,  or  curb- 
stone, at  that  point  three  inches  above  the  level  as  agreed  upon 
at  the  curbstone  opposite  the  west  line  of  said  building ;  and 
thus  making  a  descent  from  east  to  west,  in  a  distance  of  forty- 
five  feet,  of  three  inches ;  which  cannot,  in  anywise,  be  detri- 
mental to  said  town,  or  to  any  property  holder  or  any  citizen 
thereof;  wherefore  he  prays  judgment.'' 
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The  first  paragraph  of  the  answer  presents  the  same  question 
as  that  which  we  have  already  considered  in  passing  npon  the 
sufficiency  of  the  complaint,  and  what  we  have  said  is  deci- 
sive against  such  paragraph  of  the  answer. 

Counsel  for  appellant  do  not  claim  that  the  second  and  third 
paragraphs  of  the  answer  are  good.  The  most  that  is  claimed 
is,  that  they  are  good  enough  for  a  bad  complaint. 

Having  reached  the  conclusion  that  the  complaint  is  good^ 
we  must  hold  that  there  was  no  error  in  sustaining  the  demur- 
rer to  them. 

The  judgment  is  affirmed,  with  costs. 


40    3»i 

Schwab  v.  The  City  op  Madison  et  al.  ""^  '»l 

IxfJXTSCTiOTsr.^'AppeaL — Oity» — ^A  party  cannotenjoin  the  collection  of  a  fine 
and  costs,  assessed  for  the  violation  of  a  citj  ordinance,  on  the  ground  of 
there  being  no  offence  chaiged  or  cause  of  action  filed  before  the  mayor. 
The  remedy  in  such  case  is  bj  appeaL 

From  the  Jefferson  Circuit  Court. 

/.  X.  Wilson  and  E.  R.  WUaon^  for  appellant. 
V,  Kirk,  for  appellees. 

Downey^  J. — ^The  only  question  in  this  case  is  as  to  the 
sufficiency  of  the  complaint,  to  which  a  demurrer  was  sustained 
in  the  circuit  court. 

On  the  18th  day  of  December^  1873,  complaint  was  made 
of  Schwab,  before  the  mayor  of  the  city  of  Madison,  as  fol- 
lows : 

"  The  State  of  Indiana,  Jefferson  County,  ss.  \ 

"  The  City  of  Madison.   J 

*'  Before  me,  John  Marsh,  mayor  of  the  city  of  Madison 

and  ex  officio  a  justice  of  the  peace  in  and  for  said  city  and 

county,  personally  came  John  W.  Grayson,  who,  being  duly 
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sworn,  deposeth  and  saith  that,  on  the  18th  day  of  December, 
1873,  at  said  city  and  county,  William  Schwab,  as  ajBBant  verily 
believes,  did  commit  an  act  of  public  indecency  in  Spring  Dale 
Cemetery  Graveyard.  John  W.  Grayson. 

'^Subscribed  and  sworn  to  this  18th  day  of  December,  1873. 

"  John  Mabsh, 
"Mayor  and  ex  officio  Justice  of  the  Peace." 
On  this  affidavit,  an  action  was  commenced  in  the  name  of 
the  city  of  Madison  against  said  Schwab.    He  was  arrested 
and  taken  before  the  mayor,  when  the  following  from  the 
docket  of  the  mayor  shows  how  the  case  was  disposed  of: 

"  The  defendant  being  arraigned  for  trial,  the  court,  after 
hearing  the  allegations  of  plaintiff  in  case,  and  being  suffi* 
ciently  advised  in  the  premises,  assess  fine,  the  city,  at  the  sum 
of  five  dollars,  and  it  is  adjudged  that  he  pay  the  costs  of  this 
prosecution,  and  stand  committed  until  fine  and  costs  are  paid 
or  replevied.  John  Mahsh, 

"  Mayor." 
On  this  judgment,  an  execution  was  issued  by  the  mayor  to 
the  city  marshal,  who  levied  the  same  on  persoi^al  property  of 
Schwab.  Thereupon  Schwab  instituted  this  action  to  enjoia 
the  city  and  the  marshal  from  collecting  the  amount  of  the 
judgment  and  the  costs. 

It  13  averred  in  the  complaint,  '^  that  the  proceedings  and 
judgment  before  the  mayor  are  void,  because  there  was  no 
crime  or  offence  charged  against  the  plaintiff  or  cause  of  action 
filed  against  him  before  the  mayor,  showing  any  liabilify  to 
the  city  or  authorizing  the  fine  and  costs  to  be  adjudged 
against  him ;  and  that  said  execution  so  issued  is  void,  and 
the  seizure  of  the  property  of  the  plaintiff  by  the  marshal  is 
without  authority  of  law." 

Counsel  for  appellant  urge  the  objection  to  the  mayor's  pro- 
ceedings mentioned  in  the  complaint,  and  also  insist  that  the 
judgment  of  the  mayor  is  not  sufficient  in  form  to  warrant  the 
issuing  of  any  execution. 

The  only  ground  of  complaint  alleged,  as  we  understand  the 
pleading,  is  the  insufficiency  of  the  complaint  before  the  mayor. 


NOVEMBER  TERM,  1874.  331 

Schwab  v.  The  City  of  Madison  et  oL 

It  is  true,  that  the  complaint  in  this  case  alleges  that  '^  said 
execution  so  issued  is  void,  and  the  seizure  of  the  property  of 
the  plaintiff  by  the*  marshal  is  without  authority  of  law/'  But 
we  understand  that  these  are  stated  merely  as  consequences  of 
the  insufficiency  of  the  affidavit.  If  anything  else  was  intended^ 
it  should  have  been  stated  why  the  execution  was  void.  Ta 
state  that  it  is  void,  is  merely  to  state  a  legal  conclusion  with* 
out  stating  the  facts.  This  is  not  very  material,  perhaps,  since^ 
if  the  judgment  is  informal,  it  may,  we  presume,  be  amended 
on  proper  application  to  the  mayor. 

The  execution,  if  issued  without  a  judgment  authorizing  it^ 
might  be  set  aside  on  motion  in  the  mayor's  court ;  and  per- 
haps this  was  the  only  remedy.  See  LasaeUe  v.  Moore,  1 
Blackf.  226,  and  StockweU  v.  Walker,  3  Ind.  384. 

No  mention  is  made  in  the  complaint  of  any  defect  in  the 
judgment,  and  we  shall  not  go  outside  of  the  complaint  in 
deciding  the  case.  ' 

It  seems  to  us  quite  clear  that  the  affidavit  was  so  defec* 
tive  that  the  prosecution  might  have  been  dismissed  on  that 
account.  No  copy  of  the  ordinance,  or  section  of  the  ordi- 
nance violated,  was  set  out  in  the  affidavit  or  complaint,  as  is 
required  where  the  affidavit  or  complaint  does  not  conform  ta 
aec.  19,  3  Ind  Stat.  69  ;  nor  does  the  affidavit  conform  to  that 
flection,  by  stating  ^^  the  number  of  the  section  charged  to  have 
been  violated,  with  the  date  of  its  adoption."  See  Green  v. 
IJie  City  of  Indianapolis,  22  Ind.  192  ;  Green  v.  The  City  of 
Indianapolis,  25  Ind.  490 ;  WkUson  v.  The  OUy  of  Franklin,  34 
Ind.  392.  But  this  does  not  dispose  of  the  question  presented* 

Does  the  defect  in  the  affidavit  render  the  judgment  void^ 
80  that  an  execution  upon  it  cannot  be  collected,  but  may  be 
enjoined  ?  The  appellant  made  no  objection  to  the  affidavit 
before  the  mayor,  but  suffered  judgment  to  be  rendered  upon 
it  without  any  objection  thereto.  He  had  a  right  of  appeal, 
had  the  question  been  made  and  decided  against  him  by  the 
mayor.  He  now  objects  to  the  sufficiency  of  the  affidavit  and 
to  the  validity  of  the  judgment  thereon,  in  a  collateral  pro- 
ceeding.    The  question  is,  can  he  be  heard  now  and  in  this 
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"way  to  make  the  objection?  The  subject-matter  was  one  of 
which  the  mayor  might  exercise  jurisdiction,  if  there  was  an 
ordinance  on  the  subject,  and  we  may  well  infer  that  the 
existence  of  the  ordinance  was  shown  on  the  trial,  and  also 
the  violation  of  it  by  the  appellant.  The  mayor's  court  had 
.jurisdiction  of  the  person  of  the  appellant,  for  he  was  arrested 
and  brought  into  court  to  answer  to  the  charge. 

We  think  the  judgment  should  not  be  enjoined.  The 
appellant  had  a  plain,  adequate,  and  sufficient  remedy  by 
appeal  for  any  errors  in  the  proceedings  and  judgment  of  the 
mayor.    We  do  not  think  the  judgment  is  void. 

The  judgment  is  affirmed^  with  costs. 


Chahbeblaik  et  Aii.  V.  Beid. 

CoNTmuAKCE. — Sufficiency  of  Affidamt, — ^An  affidavit  for  a  continnanoe,  filed 
on  behalf  of  defendanta,  on  the  ground  of  the  absence  of  a  defendant  who 
was  also  a  witness,  showing  that  he  was  not  present  at  the  calling  of  the 
cause,  but  not  showing  that  he  would  not  or  could  not  be  present  at  and 
during  the  trial,  or  that  any  diligence  had  been  used  by  himself  or  his 
codefendants  to  secure  his  attendance,  and  giving  no  reason  for  his  absenoey 
was  insufficient. 

8uBFBiS£. — A  party  cannot  claim  that  he  has  been  surprised  by  evidence 
that  has  been  legally  and  properly  given  under  the  issues  formed  in  a 
cause.  He  must  be  held  to  know  what  evidence  may  be  given  under  the 
issues  formed,  and  must  be  prepared  to  meet  it. 

From  the  Floyd  Circuit  Court. 

O.  V.  Howk,  W.  W.  Tuley,  and  M.  C.  Kerr,  for  appellants. 
A.  Bowling,  for  appellee. 

Pettit,  J. — This  suit  was  brought  by  the  appellee,  John 
M.  Keid,  against  Jacob  G.  Chamberlain,  William  Mathers, 
Gustavus  Bicker,  and  Edward  W.  Stephens,  on  a  contract  for 
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furnishing  the  materials  and  constracting  certain  sections  of 
the  Louisville,  New  Albany,  and  St.  Louis  Air  Line  Railroad. 

The  answer  was,  1.  The  general  denial.  2.  Payment 
in  full.     Reply  in  denial. 

The  case  was  dismissed  as  to  Ricker.  Trial  by  the  court, 
finding  for  the  plaintiff  against  Chamberlain  and  Mathers, 
and  on  account  of  bankruptcy,  and  by  consent  of  the  parties, 
there  was  finding  and  judgment  for  Stephens. 

Over  a  motion  for  a  new  trial  by  Chamberlain  and  Mathers, 
there  was  judgment  against  them  on  the  finding  for  fourteen 
thousand  eight  hundred  doUars. 

There  is  no  question  raised  on  the  pleadings.  Overruling 
the  motion  for  a  new  trial  presents  the  only  question.  On  the 
calling  of  the  cause  for  trial,  the  defendants  moved  for  a  con* 
tinuanee,  and  filed  and  presented  the  following  affidavit  in  sup- 
port of  the  motion : 

"  George  V.  Howk,  on  behalf  of  the  defendants  in  this 
action,  makes  oath  and  says  that  he  is  one  of  the  attorneys 
of  the  defendants  herein,  and  as  such  has  had  the  management 
of  the  defence  of  this  action ;  that,  as  affiant  believes,  the 
defendants  cannot  safely  try  this  action  without  the  personal 
presence  and  testimony  of  the  defendant  William  Mathers  at 
such  trial ;  that  the  said  William  Mathers  acted  for  and  on 
behalf  of  the  defendants  herein  during  the  progress  of  the 
work  in  plaintiff's  complaint  mentioned,  and  was,  and  is  now, 
more  fiiUy  cognizant  of  all  the  matters  in  controversy  in  this 
action  than  either  of  his  co-defendants ;  that  for  this  reason 
his  personal  presence  in  court  during  the  progress  of  the  trial, 
for  the  purpose  of  consultation,  suggestion,  and  advice,  was 
and  is  absolutely  indispensable  to  the  defendants'  attorneys, 
and  to  secure  the  defendants  in  a  full,  fair,  and  safe  trial  of 
this  action ;  that  the  said  William  Mathers  is  also  and  will  be 
a  material  witness  for  the  defendants  on  the  trial  of  this  action ; 
that  affiant  believes  the  said  William  Mathers,  as  such  witness, 
will  prove  that  afler  the  plaintiff  had  performed  his  contract 
as  stated  in  his  complaint,  and  altera  final  estimate  of  his  said 
^ork  was  made  by  engineers  Charles  W.  Boyden  and  Jolm 
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M.  Bullock^  on  or  about  the  29th  day  of  September^  1871, 
showing  a  balance  then  due  the  plaintiff  from  the  defendants 
under  said  contract^  in  money  and  bonds^  of  thirteen  thousand 
nine  hundred  and  sixty-five  dollars  and  fifty-six  cents^  a  con- 
troversy arose  between  the  defendants  and  the  plaintiff  about 
the  correctness  of  said  final  estimate ;  that  in  settlement  of 
said  controversy^  and  as  a  compromise  thereof,  it  was  then 
agreed  between  the  plaintiff  and  the  defendants  that  the  plain- 
tiff's work  under  said  contract  should  be  remeasured  by  other 
engineers,  to  be  selected  for  that  purpose ;  that  such  remeas- 
urement  should  be  final,  and  both  the  plain  tiff  and  the  defendants 
would  agree  to  and  abide  by  it ;  that,  accordingly,  E.  B.  Co»- 
zens  and  W.  L.  Brigdon  were  selected  as  such  engineers  to 
make  such  remeasurement  of  said  work,  so  made  as  aforesaid; 
after  making  the  plaintiff  all  proper  and  reasonable  allow- 
ances, there  was  found  to  be  Hue  the  plaintiff  from  the  defend- 
ants, under  said  contract,  in  money  and  bonds,  no  greater  sum 
than  the  sum  of  three  thousand  five  hundred  dollars ;  and  that 
the  defendants  were  ready  and  willing  to  pay,  and,  in  fiict, 
offered  to  pay  the  plaintiff  the  sum  of  three  thousand  five  hun- 
dred dollars  so  found  due  him  from  the  defendants  as  afore- 
said by  the  said  remeasurement  of  said  work ;  that  afiKant 
and  the  defendants  believe  the  said  facts,  above  recited  as  to 
be  proved  by  said  William  Mathers  as  such  witness,  to  be 
true ;  that  the  defendants  cannot  prove  the  said  facts  by  any 
other  witness,  whose  testimony  can  be  as  readily  procured ; 
that  the  said  William  Mathers  resides  near  Mount  Vernon, 
Columbiana  county,  Ohio ;  that  the  defendants  believe  they 
can  procure  his  testimony  and  his  personal  presence  in  court 
at  the  trial  of  this  cause  by  the  next  term  of  this  court ;  that 
when  this  action  was  called  for  trial  in  its  order,  on  the  7th 
day  of  the  present  term,  to  wit,  on  the  24th  day  of  Novem- 
ber, 1873,  the  said  William  Mathers  was  not  present  in  court; 
that,  as  aflSant  is  informed  and  verily  believes,  the  said  Wil- 
liam Mathers  fully  intended  to  be  present  in  court  at  the  said 
calling  of  said  cause  in  its  order,  and  during  the  trial  thereoi^ 
at  the  present  term,  and  that  his  absence  at  the  time  was  una-^ 
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voidable  and  wholly  unintentional ;  that  affiant  believes  that  the 
said  absence  of  said  William  Mathers  was  not  procured  by  the  act 
or  connivance  of  the  defendants^  nor  by  others  at  their  request, 
nor  with  their  knowledge  or  consent ;  and  that  this  affidavit  is 
not  made  for  delay  merely^  but  to  enable  the  defendants  to 
obtain  substantial  justice  at  the  trial  of  this  action,  and  further 
says  nof 

This  affidavit  shows,  that  at  the  calling  of  the  cause,  Math- 
ers^ a  defendant  and  witness,  was  not  present^  but  it  does  not 
show  that  he  could  not,  or  would  not,  be  present  at  and  dur- 
ing the  trial,  or  that  any  diligence  had  been  used  by  himself 
or  hLs  co-defendants  to  secure  his  attendance ;  nor  is  there  any 
reason  or  cause  given  for  his  absence.  The  affidavit  was 
olearly  insufficient.  But  we  will  add  that  the  bill  of  excep- 
tions clearly  shows  that  during  the  trial,  and  while  the 
plaintiff's  witnesses  were  being  examined,  Mathers  was  pres- 
ent, and  that  certain  papers  were  then  and  there  tendered  to 
him  in  open  court. 

One  of  the  causes  for  a  new  trial  was  surprise  at  certain 
evidence  given,  and  the  following  affidavit  of  the  absent  wit- 
ness was  filed  in  support  of  this  cause : 

'^  The  said  William  Mathers  makes  oath,  and  says,  that  upon 
the  trial  of  this  action  at  the  present  term,  the  defendants  were 
taken  by  surprise  by  the  evidence  of  said  John  M.  Beid, 
and  one  Boland  J.  Dukes,  who  testified  as  witnesses  on  behalf 
of  the  plaintiff  herein ;  that  when  the  plaintiff's  final  estimate 
to  September  30th,  1870,  of  the  work  and  materials  furnished 
by  him  under  the  contract  sued  on  in  this  action  was  made  by 
Charles  W.  Boyden  and  John  M.  Bullock,  the  firm  of  Cham- 
berlain, Mathers  &  Co.,  then  composed  of  the  defendants. 
Chamberlain  and  Mathers,  refused  to  receive  the  plaintiff's 
said  work  in  its  then  unfinished  condition,  and  demanded  a 
remeasurement  of  said  work ;  that  as  a  compromise  of  this  dif- 
ference between  the  plaintiff  and  Chamberlain,  Mathers  & 
Co.,  it  was  verbally  agreed,  in  October,  1871,  by  and  between 
the  plaintiff  and  said  firm,  that  the  said  firm  should  receive 
the  plaintiff's  said  work  in  its  then  condition ;  that  the  said 


336  SUPREME  COURT  OF  INDIANA. 

Chamberlain  etcLv,  Beid. 

work  should  be  remeasured  by  disinterested  parties;  that  such 
remeasurement  should  be  fiual^  and  that  both  the  plaintiff  and 
said  firm  would  agree  to  and  abide  by  said  remeasurement; 
that  accordingly  the  said  Chamberlain,  Mathers  &  Co.  did 
accept  and  receive  the  plaintiff's  said  work,  and  in  pursuance 
of  said  verbal  agreement  the  said  Boland  J.  Dukes,  on  or 
about  October  25th,  1871,  on  behalf  of  said  plaintiff,  selected 
and  appointed  one  H.  B.  Cozzens  to  make  such  remeasure- 
ment of  plaintiff's  said  work,  in  connection  with  an  engineer 
to  be  appointed  by  said  Chamberlain,  Mathers  &  Co.;  that 
thereuporr  the  said  Chamberlain,  Mathers  &  Co.  did  select  and 
appoint  one  W.  L.  Brigdon,  who  was  shown  by  the  testimony 
of  said  Boland  J.  Dukes  on  the  trial  of  this  cause  to  be  a 
competent  engineer,  to  act  in  connection  witibi  said  H.  B.  Coz- 
zens in  making  the  said  remeasurement  of  the  plaintiff's  said 
work ;  that  the  said  H.  B.  Cozzens  and  W.  L.  Brigdon,  so 
selected  and  appointed  as  aforesaid,  did  make  such  remeas- 
urement of  said  work,  and  reported  the  same  to  the  said  Bol- 
and J.  Dukes ;  that  by  such  remeasurement  it  was  shown^ 
that  the  said  Chamberlain,  Mathers  &  Co.  only  owed  the  said 
John  M.  Beid,  on  account  of  his  said  work  and  at  the  date 
of  said  final  estimate,  the  sum  of  three  thousand  five  hundred 
dollars,  iustead  of  the  sum  sued  for  in  this  action,  and  found 
to  be  due  the  plaintiff  from  the  defendants  on  the  trial  of  this 
cause ;  that  the  defendants  never  knew,  or  heard,  or  believed 
that  the  said  Boland  J.  Dukes  refused  to  approve  of  said 
remeasurement,  or  that  he  had  not  ordered  such  remeasure- 
ment of  said  work,  until  he  so  testified  on  the  trial  of  this 
cause ;  that  *  the  defendants  never  knew,  or  heard,  or 
believed,  that  the  said  John  M.  Beid  denied,  or  would  deny, 
his  agreement  as  aforesaid  to  the  said  remeasurement  of  his 
said  work,  until  he  so  testified  on  the  trial  of  this  cause ;  and 
that  the  defendants  were  taken  by  surprise  by  the  testimony 
of  the  plaintiff  and  of  said  Boland  J.  Dukes,  on  the  points 
aforesaid.  And  affiant  further  says,  that  if  the  defendants  had 
any  reason  to  believe  the  plaintiff  would  deny  under  oath  his 
said  agreement  to  such  remeasurement|  or  that  the  said  Bol« 
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and  J.  Dukes  would  deny  under  oath  that  he  had  authorized 
and  directed  the  said  remeasurement  of  said  work,  the  defend- 
ants would  have  been  prepared  to  prove  on  said  trial,  by  the 
testimony  of  said  Jacob  G.  Chamberlain,  H.  B.  Cozzens,  and 
*W.  L.  Brigdon,  all  of  whom  were  and  are  competent  wit- 
nesses for  the  defendants,  the  facts  aforesaid  in  relation  to  the 
plamtiflf'8  said  agreement  and  the  said  remeasurement  of 
the  said  work,  and  the  plaintiff's  agreement  in  relation  thereto, 
and  the  acts  and  directions  of  the  said  Roland  J.  Dukes,  in 
relation  to  said  remeasurement ;  and  that  affiant  believes  all 
the  fecte  aforesaid,  in  relation  to  plaintiff's  said  agreement  and 
the  said  remeasurement  of  said  work,  to  be  true." 

The  evidence,  by  which  the  defendants  below  claim  that  they 
were  surprised,  was  called  out  from  the  witnesses  of  the  plain- 
tiff by  the  defendants  on  cross-examination,  and  was  clearly 
within  the  law  and  rules  of  cross-examination  under  the  issues 
in  the  case. 

A  party  cannot  claim  that  he  was  surprised  by  evidence 
that  is  legally  and  properly  given  under  the  issues  formed  in 
a  case.  He  must  be  held  to  know  what  evidence  may  be  given 
under  the  issues  formed,  and  to  be  prepared  to  meet  it. 
Pavley  v.  Short,  41  Ind.  180 ;  Browrdee  v.  Kenrmppy  41  Ind, 
216. 

The  evidence  clearly  and  fully  required  the  finding  and 
judgment  of  the  court  below,  and  there  is  no  legal  cause  or 
reason  shown  to  us  by  the  record  why  the  judgment  should  be 
reversed. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants, 
with  five  per  cent,  damages. 


Voi^  XLIX.— 22 
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Davidson  v.  Eino  et  al. 

Bevdsw  of  Jttdgment. — Interest  en  Judgment.— A  judgment  by  default  zen* 
dered  on  a  promissory  note  bearing  ten  per  cent,  interest^  when  bj  ihb 
Btatate  interest  on  judgments  could  not  exceed  sLc  per  cent,  provided  that 
tbe  judgment  should  bear  ten  per  cent,  interest  until  paid. 

Heldf  that  a  complaint  to  review  such  judgment  would  lie,  because  of  Budi 
provision  therein. 

Bame. — Fteading.—Shenff's  i2etom.— In  a  proceeding  to  review  a  judgment 
on  a  promissory  note  and  decree  of  forecloeuro  of  a  mortgage  given  to 
secure  it,  the  sheriff's  return  upon  the  order  of  sale  tmder  such  decree  it 
not  a  p&rt  of  the  complaint,  though  a  copy  thereof  be  filed  with  it. 

fiAME. — Attamet^s  Fee, — Pleading, — ^Whero  a  complaint  on  apromiasoxynota 
does  not  contain  an  averment  of  an  amount  claimed  and  reasonably  doe 
as  attorneys'  fees,  but  the  note  filed  with  the  complaint  stipulates  for  the 
payment  of  attorneys'  fees  if  suit  should  be  instituted  thereon,  and  the 
sum  for  which  judgment  is  demanded  is  large  enough  to  cover  the  judg- 
ment rendered,  the  judgment  taken  by  default  will  not  be  reviewed  beoauaa 
it  allows  an  amount  for  attorneys'  fees. 

From  the  Marion  Civil  Circuit  Court. 

8.  Claypool,  J.  L.  MUcheUy  W.  A.  Kdcham,  O.  Baker,  0. 
B.  Hordy  and  A.  W.  HendricJcSy  for  appellant. 
J.  T.  Dye  and  A.  C.  Harris,  for  appellees. 

Downey,  J. — ^Tlus  is  a  complaint  to  review  a  judgment, 
and  there  was  a  demurrer  sustained  to  it  in  the  circuit  court 
There  was  an  exception  taken  to  the  ruling,  and  it  is  the  error 
of  which'complaint  is  made  here.  The  &cts  may  be  stated 
without  setting  out  the  complaint  in  full : 

Vance,  one  of  the  appellees,  held  two  promissory  notes 
against  the  appeUant,  one  dated  August  25th,  1868,  and  the 
other  dated  October  8th,  1868,  by  each  of  which  she  agreed 
to  pay  a  designated  sum>of  money,  and  attorneys'  fees  if  suit 
was  instituted  on  the  notes.  A  separate  mortgage  on  real 
estate  was  given  to  secure  each  of  the  notes.  After  the  matu- 
rity of  the  notes,  Vance  foreclosed  the  mortgages  in  one  action, 
the  judgment  embracing  an  amount  for  attorneys'  fees,  and 
the  court  adding  to  the  judgment  the  words :  '^  Said  judgment 
to  bear  ten  per  cent,  interest  until  paid."    The  judgment  was 
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hj  default  A  copy  of  the  notes,  etc.,  was  filed  with  each  par- 
-agraph  of  the  complaint,  and  referred  to  in  this  way :  "  A  copy 
of  which  is  filed  herewith,  together  with  a  copy  of  the  mort- 
gage, amounting  to  one  thousand  dollars  and  interest,  and 
Attorneys'  fees,  which  yet  remains  unpaid,  though  due.*' 

The  prayer  of  the  complaint  was  for  five  thousand  dollars, 
on  both  paragraphs,  and  for  foreclosure  of  the  mortgages,  sale 
of  the  mortgaged  premises,  etc.  After  the  rendition  of  the 
judgment,  it  was  sold  and  assigned  by  Vance  to  King,  the 
other  appellee.  King  caused  a  certified  copy  of  the  judgment 
to  be  issued  to  the  sheriff,  the  mortgaged  premises  were  sold, 
snd  he  became  the  purchaser.  Th^  errors  in  the  judgment,  fi>r 
which  it  is  claimed  it  should  be  reviewed,  are : 

1.  The  order  of  the  court  that  the  judgment  shall  bear  inter- 
est at  the  rate  of  ten  per  cent. ;  and, 

2.  That  the  amount  of  the  judgment  is  excessive,  on  account 
of  the  allowance  of  an  amount  for  attorneys'  fees. 

At  the  date  of  the  judgment,  there  was  no  statute  author- 
izing interest  on  judgments  at  a  greater  rate  than  six  per  cent., 
although  a  higher  rate  was  contracted  for  in  the  instrument  on 
which  the  judgment  was  rendered.  Such  a  statute  was  passed 
and  approved  February  5th,  1873.  Acts  1873,  p.  158.  Counsel 
for  appellee  seek  to  avoid  this  objection  to  the  judgment  by 
.stating  that  interest  on  the  judgment  was  computed  by  King 
jit  the  rate  of  six  per  cent,  only,  and  that  he  receipted  the  judg- 
ment in  full,  calculating  the  amount  on  that  basis.  ^  This  does 
not  appear  in  the  complaint.  It  is  claimed,  however,  that  it 
appears  in  the  sheriff's  return  to  the  execution,  a  copy  of 
which  is  filed  with  the  complaint.  That  is  no  part  of  the  com- 
plaint. Knight  v.  The  Flatrock,  etc.,  Co.,  45  Ind.  134,  and 
cases  cited.  We  think  the  ground  of  objection  to  the  judg- 
ment is  well  taken.  It  was  clearly  wrong  for  the  court  to  pro- 
vide that  the  judgment  should  bear  interest  at  ten  per  cent, 
when  by  statute  interest  on  judgments  could  not  exceed  six 
per  cent.  2  G.  &  H.  666,  sec.  3 ;  Berry  v.  Makq>eaoe,  3 
Ind.  154. 

We  do  not  think  the  other  ground  of  objection  such  aa 
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should  reverse  the  original  judgment.  Strictly,  there  should 
be  an  averment  in  the  complaint  of  the  amount  claimed  and 
reasonably  due  for  attorneys'  fees.  The  notes,  however,  stip- 
ulated for  the  payment  of-  the  attorneys'  fees,  and  the  sum  for 
which  judgment  was  demanded  was  large  enough  to  cover  the 
judgment  rendered.  See  Roberta  v.  Corner^  41  Ind.  475; 
SmUey  v.  Meir,  47  Ind.  559.  It  is  true  that  the  relief  granted^ 
if  there  be  no  answer,  cannot  exceed  that  demanded  in  the 
complaint.  2  G.  &  H.  220,  sec.  380.  But  here  the  relief 
demanded  was  a  judgment  for  five  thousand  dollars,  and  the 
judgment  was  for  less  than  that  amount.  There  was,  therefore^ 
no  violation  of  the  section  cited. 

The  complaint  for  review  prays,  also,  that  the  sheriff's  sale 
be  set  aside,  on  account  of  the  alleged  errors  in  the  judgment* 
The  statute  provides  that  upon  the  hearing  of  the  complaint^ 
the  court  may  reverse  or  affirm  the  judgment,  in  whole  or  in 
part,  or  modify  the  same  as  the  justice  of  the  case  may  require^ 
and  award  costs  according  to  the  rule  prescribed  for  the  award- 
ing of  costs  in  the  Supreme  Court,  on  appeal.  2  G.  &  H.  281^ 
sec.  591.  [Jnder  this  section,  the  circuit  court  can  reverse  that 
part  of  the  judgment  providing  for  the  payment  of  ten  per 
cent,  interest  on  the  judgment,  and  affirm  it  as  to  the  residue. 
Whether  this  will  have  any  effect  upon  the  sheriff's  sale  of  the 
mortgaged  premises,  probably  we  need  not  now  decide.  But^ 
as  at  present  advised,  it  seems  to  us  that  if  the  interest  ille- 
gally allowed  did  not  form  any  part  of  the  amount  for  which 
the  mortgaged  premises  were  sold,  it  would  not  affect  the 
legality  of  the  sale. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded^ 
with  instructions  to  overrule  the  demurrer  to  the  complaint^ 
and  fi)r  further  proceedings. 
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Mai<icioi78  Prosecutiok.— iSurefy  of  the  Peckje.— An  action  will  lie  for  hav-  .}»  i4 
ingy  without  prohahle  cause  and  maliciously,  instituted  a  pioBecution  for  '  ^  ^^ 
surety  of  the  peace.  156    56 

'fiAME. — PUading, — Copy  of  Prooeedings, — ^In  an  action  for  malicious  proeecu-        iw^ffi 
tioD,  filing  with  the  complaint  a  copy  of  the  proceedings  in  the  case  alleged 
to  have  been  prosecuted  maliciously  does  not  make  such  proceedings  a 
part  of  the  complaint. 

Hetubk  on  Writ  fob  Abbestt. — A  writ  for  the  arrest  of  a  party,  issued  by 
a  justice  of  the  peace  and  returned^  ''  served  as  commanded,  and  the 
defendant  is  present,"  shows  the  arrest  of  the  party. 

Tbansgrift. — Authentication. — Justice  of  the  Becbce, — A  certificate  of  a  justice 
of  the  peace  to  a  transcript  from  his  docket,  that  it  is  a  true  and  correct 
transcript  of  the  proceedings  had  before  him  in  the  cause,  together  with 
a  true  copy  of  all  the  papers  in  the  case,  given  under  the  hand  and  seal 
of  the  justice,  without  the  certificate  and  seal  of  the  clerk  of  thecounty, 
is  a  sufficient  authentication  to  entitle  the  transcript  to  be  received  in  evi- 
dence in  the  several  courts  of  this  State. 

Evidence. — Parol  evidence  that  a  person  acted  as  a  justice  of  the  peace  is 
admisaible  to  prove  him  to  be  such  officer,  and  the  authenticity  of  his 
jurat  may  also  be  proved  by  parol.  i 

Witness. — Impeachment, — Ba/riies. — Where  a  plaintiff  who  had  testified  as  a 
witness  was  squarely  contradicted  by  a  witness  for  the  defendant,  and  the 
plaintiff  in  rebutting  impeached  the  defendant's  witness,  by  showing  that 
he  had  made  statements  out  of  court  different  from  those  testified  to  on  the 
trial,  after  which  the  defendant  introduced  evidence  to  show  that  the 
character  of  his  witness  for  morality,  truth,  and  veracity,  was  good,  it 
was  not  an  abuse  of  the  discretion  of  the  court  to  then  allow  the  plaintiff 
to  prove  his  general  character  for  morality  and  truth  and  veracity  to  be 
good. 

8uB£?rY  OF  THE  Peace. — DUigence  of  Person  Instituting  Prosecution  upon  Infor- 
mation.— ^Where  a  prosecution  for  surety  of  the  peace  is  commenced  upon 
information,  the  person  instituting  it  should  use  such  diligence  as  a  rea- 
sonably prudent  man  would  do  under  the  circumstances  to  ascertain  the 
truth  of  his  suspicions,  but  he  is  not  required  to  go  to  the  person  from 
whom  he  apprehends  violence  and  inquire  what  are  his  intentions. 

Instbuction. — Improper  Use  of  the  Word  "  Testimony." — ^Where  the  court,  in 
an  instruction,  states  to  the  jury  the  law  arising  upon  certain  facta,  if  they 
should  be  satisfied,  from  a  fair  preponderance  of  the  "  testimony,"  that 
such  facts  exist,  it  will  not  be  presumed  that  the  improper  use  of  the  word 
"  testimony  "  has  misled  the  jury. 

Same. — Statvie. — ^Where  the  court,  in  an  action  for  malicious  prosecution, 
instructed  the  jury  that  the  statute  limited  the  maximum  amount  of  dam- 
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ages  that  could  be  recovered  to  a  certain  sum,  stating  the  amount  claimed 
in  the  complaint; 

BMy  that  the  nae  of  the  word  '' statute ''  instead  of  '' complaint''  did 
not  injure  the  defendant. 

Damages. — ifolunotM  JfVosecufioik — In  an  action  for  malicious  prosecution^ 
an  instruction  to  the  jury  that,  in  assessing  damages,  the  jury  might  con> 
aider  every  circumstance  of  the  act  of  arrest  and  prosecfltion,  and  also^i 
every  act  which  injuriously  affected  the  plaintiff,  not  only  in  his  person^ 
but  also  in  his  peace  of  mind  and  individual  happiness,  did  not  author- 
ize the  jury  to  consider  circumstances  and  acts  not  directly  connected  with 
the  arrest  and  prosecution  of  the  plaintiff. 

From  the  Dearborn  Circnit  Court. 

8.  B.  Downey,  D.  T.  Downey,  J.  D.  Haynes,  and  /•  £7 
Thompson,  for  appellant 

W.  8.  Holman,  B.  Cfregg,  and  H.  D.  McMulIen,  for  appel* 
lee. 

BusKiRK,  C.  J. — ^The  appellee  hj  this  action  souglitto 
recover  from  the  appellant  damages  for  havings  without  prob- 
able cause  and  maliciously^  instituted  a  prosecution  for  surety 
of  the  peace. 

The  appellant  answered  in  two  paragraphs.  The  first  wa» 
the  general  denial.  In  the  second^  he  admitted  having  insti- 
tuted the  prosecution^  but  justified  it.    Denial  in  reply. 

Trial  by  jury,  and  verdict  for  appellee  in  the  sum  of  five 
hundred  dollars.  Motion  for  a  new  trial  overruled,  and  judg- 
ment on  the  verdict. 

The  errors  assigned  .are : 

1.  That  the  complaint  does  not  contain  facts  sufficient  t(> 
constitute  a  cause  of  action. 

2.  That  the  court  erred  in  overruling  the  motion  for  a  new 
trial. 

The  first  objection  urged  to  the  complaint  is,  that  it  appears 
therefrom  that  the  appellee  was  not  prosecuted  for  a  criminal 
offence,  and,  hence,  that  an  action  for  malicious  prosecution 
can  not  be  maintained.  The  point  made  is,  that  the  proceed- 
ing for  surety  of  the  peace  is  a  civil  and  not  a  criminal  pro- 
ceeding, and  that  an  action  for  malicious  prosecution  can  only 
be  maintained  by  a  person  who  has  been  prosecuted  upon  a. 
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criminal  charge ;  and  in  support  of  this  position  reference  is 
made  to  ITNeely  v.  DrishiUy  2  Blackf.  259^  and  Twrpin  v. 
Remyy  3  Blackf.  210. 

The  above  cases  seem  to  support  the  position  assumed^  but 
the  doctrine  there  announced  was  held  to  be  unsound  in  Stan" 
diffy.  Palmeter,  18  Ind.  321,  where  it  was  held,  that  three 
remedies  were  given  for  personal  injuries  inflicted  through  the 
instrumentality  of  alleged  prosecutions : 

1.  Actions  of  trespass  and  case  for  false  imprisonment. 

2.  Actions  for  malicious  arrests,  in  civil  cases. 

3.  Actions  proper,  for  malicious  prosecutions,  upon  a  crim- 
inal charge. 

A  prosecution,  under  the  statute,  for  surety  of  the  peace  is 
a  criminal  proceeding  to, prevent  the  commission  of  a  crime, 
but  is  not  a  prosecution  for  a  crime.  The  State  v.  Abrama,  4 
Blackf.  440;  ITie  State,  ex  rd.  Oreene,  v.  Maners,  16  Ind. 
175;  Murray  v.  The  StaU,  26  Ind.  141;  ITie  State  v. 
Vcmkirk,  27  Ind.  121 ;  Ddoohery  v.  The  State,  27  Ind. 
521. 

It  is  objected,  in  the  second  place,  that  it  does  not  appear 
from  the  complaint  that  the  appellee  was  arrested.  It  is 
expressly  averred  therein  that  he  was  arrested  and  taken  before 
the  justice  of  the  peace.  A  copy  of  the  proceedings  before  the 
justice  was  filed  with  the  complaint,  and  it  is  claimed  that  the 
return  of  the  officer  upon  the  writ  does  not  show  an  arrest. 
The  filing  of  a  copy  of  such  proceedings  did  not  make  it  a 
part  of  the  complaint.  I/yUe  v.  LyUey  37  Ind.  281.  But  if 
such  proceedings  constituted  a  part  of  the  complaint,  we  think 
the  return  showed  an  arrest.  The  command  of  the  writ  was 
to  arrest  the  appellee  and  take  him  forthwith  before  the  jus- 
tice. The  return  was :  "  17th  October,  1871 ;  served  as  com- 
manded, and  the  defendant  is  present.^' 

The  writ  could  not  have  been  served  as  commanded,  unless 
the  appellee  had  been  arrested. 

We  think  the  objections  urged  to  the  complaint  are  unten- 
able, and  that  the  complaint  is  good* 
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We  next  inquire  whether  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  prosecution  for  surety  of  the  peace  was  had  before 
Esquire  Hemphill,  in  Ohio  county,  where  the  appellee  was 
discharged.  The  present  action  originated  in  that  county^ 
and  the  venue  was  changed  to  Dearborn  county,  where  the 
trijil  was  had.  Upon  the  trial,  the  appellee  offered  in  evidence 
a  transcript  of  the  proceedings  had  before  Esquire  Hemphill, 
when  the  appellant  objected  to  its  introduction,  for  the  reasons 
that  the  transcript  is  not  authenticated  as  required  by  law, 
and  the  signature  and  official  character  of  the  said  assumed 
justice  of  the  peace  are  not  proved ;  but  the  objection  was 
overruled,  and  the  transcript  admitted,  and  appellant  entered 
an  exception. 

First,  was  the  transcript  properly  certified?  The  certifi- 
cate was  as  follows : 

"  State  of  Indiana,  county  of  Ohio,  ss :  I,  James  Hemp- 
hill, a  justice  of  the  peace  in  and  for  Ohio  county,  do  hereby 
certify  that  the  above  is  a  true  and  correct  transcript  of  the 
proceedings  had  before  me  in  the  above  entitled  cause,  together 
with  a  true  copy  of  all  the  papers  in  the  case. 

"  Given  under  my  hand  and  seal,  this  17th  day  of  Febru- 
ary, 1872.  James  Hemphill,  [Seal.] 

"  Justice  of  the  Peace.'' 

To  which  ware  added  these  words,  under  the  certificate : 

"  Complaint  on  file,  if  wanted.  J.  H.,  J.  P." 

The  certificate  is  in  the  language  of  section  280,  2  6.  &  H. 
182,  except  the  word  "  correct "  is  used  instead  of  the  word  i 

*'  complete,"  but  we  think  the  words  "  together  with  a  true 
copy  of  all  the  papers  in  the  case,"  and  that  the  proceedings 
which  are  set  out  are  all  that  could  have  taken  place  in  such 
cause,  supply  the  omission  of  the  word  "  complete."  TFiZey 
V.  Forsee,  6  Blackf-  246  ;  Ward  v.  Haderigg,  7  Blackf.  46  ; 
Brown  v.  McKay,  16  Ind.  484. 

Was  the  transcript  properly  authenticated  ?  It  is  argued 
that  it  should  have  been  authenticated  by  the  certificate  and 
seal  of  the  clerk  of  Ohio  county.    We  do  not  think  so.     It  ia 
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provided,  by  section  280  of  the  code,  that  "  copies  of  the  pro- 
ceedings and  judgments  of  any  justice  of  the  peace  of  this 
State,  certified  under  his  hand  and  seal,  or  und^r  the  hand 
and  seal  of  the  justice  who  may  have  the  legal  custody  thereof, 
as  true  and  complete  copies  of  such  proceedings  or  judgments, 
shall  be  received  as  evidence  in  the  several  courts  in  this 
State."    See  sec.  539,  2  G.  &H.  267. 

Section  279  of  the  code,  2  6.  &  H.  181,  relates  to  the  authen- 
tication of  the  copies  of  proceedings  and  judgments  of  justices 
of  the  peace  in  other  states  or  in  any  territory  of  the  United 
States. 

Section  283,  2  G.  &  H.  183,  does  not  relate  to  the  proceed- 
ings and  judgments  of  justices  of  the  peace. 

We  think  the  certificate  was  properly  authenticated. 

It  is  next  claimed  that  the  court  improperly  admitted  in 
evidence,  over  objection  of  appellants,  two  papers,  purporting 
to  be  the  original  affidavit  and  warrant  in  the  prosecution  for 
surety  of  the  peace.  The  objections  were,  first,  that  the  sig- 
natures thereto  are  not  proven ;  second,  because  no  proof  has 
been  made  that  said  supposed  officer  was  then  a  justice  of  the 
peace  of  Ohio  county,  Indiana,  and  then  so  acting.  Pending 
this  objection,  the  appellee  called  appellant  to  the  stand,  and 
proved  his  execution  of  the  paper  and  the  authenticity  of  the 
jurcUy  and  that  Esquire  Hemphill  was,  at  the  time,  an  acting 
justice  of  the  peace. 

It  is  claimed  that  the  court  erred  in  admitting  parol  testi- 
mony, and  we  are  referred  to  Hagaman  v.  Stafford,  2  Blackf. 
351,  as  an  authority  for  such  position.  It  was  expressly  held 
in  such  case,  that  such  proof  might  be  made  by  parol  testi* 
mony. 

The  ruling  in  the  above  case  has  been  adhered  to  in  the  fol- 
lowing cases :  DcmgkUm  v.  IWay,  4  Blackf.  433 ;  Johnson  v. 
Prather,  6  Blackf.  411 ;  Fellawa  v.  Miner,  8  JBlackf.  231 ;  Dron 
per  v.  WiUiama,  8  Blackf.  574. 

The  case  of  Brown  v.  (JonneUy,  5  Blackf.  390,  is  squarely 
in  point.  There  it  was  held,  that  parol  evidence  that  a  per- 
son had  acted  as  a  justice  of  the  peace  was  admissible  to  prove 
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him  to  be  such  officer.     We  think  the  original  affidavit  and 
warrant  were  properly  proved  and  admitted  in  evidence. 

It  is  next  contended  that  the  court  erred  in  permitting  the  / 
appellee  to  introduce  evidence  to  prove  that  his  character  for 
morality  and  truth  and  veracity  was  good.  The  plaintiff 
introduced  his  evidence  in  chief  and  rested.  The  defendant  then 
introduced  his  evidence  and  rested.  The  plaintiff  then  offered 
hi^  rebutting  evidence.  The  testimony  of  the  plaintiff  was 
squarely  contradicted  by  the  testimony  of  a  witness  offered  by 
the  defendant.  The  plaintiff^  in  his  rebutting  evidence^ 
impeached  such  witness^  by  proving  that  he  had  made  state- 
ments out  of  court  different  from  those  testified  to  on  the  trial. 
After  the  close  of  the  rebutting  evidence^  the  defendant  intro- 
duced several  witnesses  and  proved  the  general  character  of 
such  witness  for  morality  and  truth  and  veracity  to  be  good. 
The  plaintiff  then  offered  several  witnesses  by  whom  he  pro- 
posed to  prove  that  his  general  character  for  morality  and  truth 
and  veracity  was  good^  to  which  the  appellant  objected^  on 
the  grounds  that  the  plaintiff,  being  a  party,  cannot  so  sustain 
)n3  character  as  a  witness,  and  that  it  was  too  late  to  intro- 
duce such  evidence  for  that  or  any  other  purpose  in  the  case; 
but  the  objections  were  overruled,  and  the  evidence  admitted. 

The  first  objection  to  the  competency  of  such  evidence  is 
wholly  untenable.  Since  parties  have  been  rendered  compe- 
tent as  witnesses,  they  occupy  a  twofold  relation  to  the  case^ 
that  of  parties  and  witnesses.  As  witnesses,  they  are  governed 
by  the  same  rules  and  regulations  as  other  witnesses.  They 
may,  like  other  witnesses,  be  impeached  and  sustained,  to  the 
same  extent  and  in  the  same  manner  as  other  witnesses,  ffar- 
riay.  The  State,  30  Ind.  131 ;  Seeger  v.  Pfeifer,  35  Ind.  13. 

We  think  it  was  within  the  discretion  of  the  court  to  per- 
mit the  appellee  to  make  such  proof  at  the  time  it  was  made, 
and  that  there  was  no  such  abuse  of  discretion  as  would  jus- 
tify us  in  reversing  the  case. 

The  giving  of  the  second,  fourth,  twelfth,  and  thirteenth 
instructions  is  claimed  to  be  erroneous. 

The  second  instruction  is  quite  lengthy,  and  contains  defi* 
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niidons  of  malice  and  probable  cause.  This  portion  is  not 
'objected  to.  The  court  then  says:  ''In  determining  the 
question  of  probable  cause^  the  jury  should  inquire  in  their 
own  minds^  in  the  light  of  the  testimony  adduced^  what  inquiry 
did  the  defendant  make  to  ascertain  the  truth  or  &lsity  of  the 
apprehended  injury  to  himself  complained  of?  Did  he  make 
inquiry  of  plaintiff  or  any  one  else  ?  Did  he  use  due  dili- 
gence^ before  instituting  the  surety  of  the  peace  prosecution^  in 
making  such  inquiry  ?  These  questions  must  be  determined 
by  you  from  the  testimony^  and  if  you  find  therefirom  that  he 
did  not^  and  that  he  instituted  said  prosecution  maliciously, 
and  without  probable  cause  ascertained  to  exist,  after  due 
inquiry  as  aforesaid,  you  should  find  for  the  plaintiff,  unleds 
such  fitcts  constituting  such  probable  cause  were  known  to  the 
defendant  of  his  own  knowledge;  and  in  that  event  inquiry 
was  not  necessary.'* 

The  objection  urged  to  the  instruction  is,  that  the  jury  were 
charged  that  it  was  the  duty  of  the  appellant  to  inquire  of  the 
appellee,  before  he  instituted  the  prosecution  for  surety  of  the 
peace,  whether  he  had  threatened  him  and  attempted  to  shoot 
him.  We  think  the  jury  must  have  so  understood  the  charge 
of  the  court. 

The  court  propounded  to  the  jury  the  following  question  r 
*'  Did  he  make  inquiry  of  the  plaintiff  or  any  one  else  ?"  In  a 
subsequent  part  of  the  charge,  the  court  said :  ''  And  that  he 
instituted  said  prosecution  maliciously,  and  without  probable 
cause  ascertained  to  exist,  after  due  inquiry  as  aforesaid.''  The 
dueinquiryspokenofnecessarilyincluded  inquiry  oftheplaintiff. 

The  law  is  quite  well  settled,  that  where  a  prosecution  is 
commenced  upon  information,  the  person  instituting  it  should 
use  due  and  reasonable  diligence  to  ascertain  the  truth  of  the 
charge  preferred ;  and  there  are  cases  where  the  law  would 
require  the  person  preferring  the  charge  to  make  inquiry  of 
the  accused  party.  Such  was  the  rule  laid  down  in  Ixtcy  v. 
URtchdl,  23  Ind.  67,  which  was  a  prosecution  for  larceny  of 
com.  But  we  do  not  think  that  such  a  rule  should  be  applied 
in  a  case  like  the  present. 
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The  appellant  and  appellee  had^  some  years  previous  to  the 
commencement  of  the  prosecution  for  surety  of  the  peace^  ^ 
quarrelled  about  a  road,  and  had  not  been  good  friends.  The 
appellant  was  the  president  of  a  turnpike  company  that  was 
engaged  in  the  construction  of  a  road  over  the  land  of  appel- 
lee, who  was  greatly  opposed  to  the  construction  of  such  road. 
The  appellee  had  been  awarded  three  hundred  dollars  dam- 
ages for  the  appropriation  of  his  land.  The  appellant  deliv- 
ered said  sum  of  money  to  Mr.  Davis,  who  had  agreed  to  make 
a  tender  of  it  to  the  appellee.  For  that  purpose,  Davis  went 
to  the  house  of  appellee.  "While  Davis  was  upon  the  prem- 
ises, the  appellant  and  another  gentleman  passed  the  highway 
near  the  house  of  the  appellee.  Davis  afterward  informed 
the  appellant  that  he  came  veiy  near  being  shot ;  that  while 
he  was  passing  near  the  residence  of  appellee,  he  had  a  gun 
pointed  at  appellant,  and  that  he  was  prevented  from  shooting 
by  his  daughter. 

There  was  also  evidence  tending  to  prove  that  the  appellee 
had  said  that  if  he  could  not  prevent  the  construction  of  such 
turnpike  through  his  ferm  by  fair  means,  he  would  by  foul 
means. 

The  prosecution  for  surety  of  the  peace  was  based  upon  the 
grounds  that  appellant  feared  that  appellee  would  injure  him 
by  violence,  and  would  injure  his  property.  While  it  was  the 
duty  of  the  appellant,  by  reasonable  inquiry,  to  satisfy  him- 
self that  he  was  in  danger  of  being  injured  by  violence,  or  of 
having  his  property  injured,  we  think  he  was  not  required  to 
expose  himself  to  danger  by  inquiring  of  the  man  whom  he 
feared  whether  he  had  attempted  to  shoot  him,  and  whether  he 
intended  to  injure  him  by  violence,  or  injure  his  property.  Such 
a  requirement  would  be  unreasonable  and  dangerous.  The  appel- 
lant was  not  thus  required  to  hazard  his  person,  life,  or  prop- 
erty. This  would  render  nugatory  a  prosecution  for  surety  of  the 
peace,  which  is  designed  to  prevent,  and  not  to  incite,  violence. 

Exception  is  taken  to  the  following  portion  of  the  fborth 
charge : 

'^  The  jury  may  infer  malice  when  they  are  satisfied^  from  a 
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&ir  preponderance  of  the  testimony,  that  there  was  a  want  of 
probable  cause  for  the  prosecution  of  the  plaintiff,  but  they 
are  not  bound  to  do  so/' 

The  principal  objection  urged  to  the  above  instruction  is, 
that  the  court  used  the  word  ^'testimony''  instead  of  '^evidence," 
but  we  do  not  think  the  jury  were  misled  by  the  improper  use 
of  the  word  "  testimony/' 

The  twelAh  instructidn  related  to  the  measure  of  damages, 
and  was  as  follows : 

^\  If  the  jury  find,  frdm  a  fiur  preponderance  of  the  evidence 
in  the  case,  that  the  defendant  instituted  the  prosecution  for 
surety  of  the  peace  before  Esquif  e  Hemphill  against  plaintiff, 
as  charged  in  the  complaint,  maliciously  and  without  probable 
cause,  you  should  find  for  the  plaintiff  in  any  sum  you  may 
agree  upon,  not  exceeding  five  thousand  dollars.  The  statute 
provides  that  the  damages  recovered  in  such  cases  shall  not 
exceed  that  sum,  though  it  may  be  as  low  as  one  cent/' 

Objection  is  made  to  the  last  sentence  in  the  instruction. 
There  is  no  statute  limiting  the  amount  of  recovery  in  such  a 
case.  The  amount  of  damages  claimed  in  the  complaint  was 
five  thousand  dollars.  The  recovery  could  not  exceed  the 
amount  claimed.  As  the  jury  were  limited  to  five  thousand 
dollars,  we  cannot  see  how  the  appellant  was  injured  by  the 
use  of  the  word  ^'statute"  instead  of  "complaint." 

The  thirteenth  instruction  is  as  follows : 

'^  In  the  event  you  find  for  the  plaintiff,  in  fixing  the  amount 
of  the  damages,  you  may  take  into  consideration  every  circum- 
stance of  the  acts  of  his  arrest  and  prosecution,  and  also  every 
act  which  injuriously  affected  the  plaintiff  not  only  in  his  per- 
son, but  his  peace  of  mind  and  individual  happiness." 

It  is  claimed  that,  under  the  above  instruction,  the  jury  were 
authorized  and,  in  fiict,  did  take  into  consideration  the  injury 
which  the  plaintiff  had  sustained  by  the  construction  of  the 
gravel  road  through  his  fiurm.  We  do  not  think'it  was  subject 
to  any  such  construction.  The  circumstances  and  acts  which  were 
to  be  taken  into  consideration  were  limited  to  the  arrest  and 
prosecution  of  the  appellee.  We  think  the  charge  was  correct. 
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The  material  and  controlling  question  in  the  case  was,  whether 
the  appellant  had  probable  cause  for  instituting  the  prosecu- 
tion for  surety  of  the  peace.  It  is  very  obvious  that  the  sec- 
ond instruction  injuriously  affected  the  appellant ;  for  by  that 
the  jury  were  told  that  in  determining  the  question  of  whether 
there  was  probable  causC;  they  should  consider  whether  the 
appellant  had  ascertained  by  inquiry  of  plaintiff  whether 
he  had  threatened  to  injure  him  or  his  property^  and  whether 
he  had  attempted  to  shoot  him  and  was  prevented  from  so 
doing  by  the  interference  of  the  daughter  of  the  appellee.  As 
we  have  seen,  the  appellant  was  only  required  to  use  such  dil- 
igence as  a  reasonably  prudent  man  would  use  under  such  cir- 
cumstances, to  ascertain  the  truth  of  his  suspicions,  and  that 
it  would  be  an  act  of  fbolhardiness,  which  means  courage 
without  sense  or  judgment,  and  mad  rashness,  for  a  person 
who  apprehended  personal  violence  from  another  to  go  to  such 
person  and  inquire  what  his  intentions  were.  If  he  should  go 
tmarmed,  he  would  place  himself  at  the  mercy  of  his  enemy, 
and  if  he  went  armed,  the  chances  would  be  that  he  would 
precipitate  a  difficulty,  instead  of  avoiding  one,  as  was  the 
manifest  purpose  of  the  statute.  For  this  error  the  judgment 
must  be  reversed. 

The  judgment  is  reversed,  with  costs;  and  the  cause  ib 
remanded  for  a  new  trial  in  accordance  with  this  opini<m. 


IbWIK,  Adm'B,  ET  Ali.  V.  HUBBABD. 

Statute  ot  Fajluds. — PoBroi  AgreemaU  to  Change  Mortgagej^A.  paiol 
agreement  between  a  mortgagor  and  mortgagee  and  a  third  person  that 
an  indemnifying  mortgage  of  real  estate  held  b j  the  mortgagee  should  b» 
changed  bj  inserting  therein  aproviaion  that  such  third  person  ahoold  also 
be  indfannified,  as  snietj  for  the  mortgagor,  was  eqoiTalent  to  aa 
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mentto  execute  a  new  mortgage,  and  was  within  the  statute  of  frauds,  and 
could  not  be  enforced  bj  such  third  person. 
Same. — Ptxrt  Performamce. — Fraud. — ^The  fact  that  such  third  person,  in  con* 
fiideration  of  the  promise  to  so  change  the  mortgage,  signed  a  bond  as 
surety  for  the  mortgagor,  was  not  such  a  part  performance  of  the  agree- 
ment, nor  was  the  refusal  on  the  part  of  the  mortgagor  to  change  the 
mortgage  such  a  fraud,  as  to  take  the  case  out  of  the  statute  of  frauds. 

From  the  Bartholomew  Circuit  Court. 

8.  StansifeTf  for  appellants. 

i2.  HiU  and  /.  W.  Morgan,  for  appellee. 

WoRDEN^  J. — The  original  action  in  this  case  was  com- 
menced by  William  W.  Herod  against  the  appellants  herein, 
who,  except  Irwin,  were  the  heirs  at  law  of  Milton  Treadway, 
deceased.  The  action  was  brought  to  foreclose  a  mortgage  on 
certain  real  estate,  which  the  deceased  in  his  lifetime  had  exe- 
cuted to  Herod,  to  indemnify  and  save  him  harmless  from  a 
liability  which  he  had  incurred  by  executing  a  certain  prom- 
issory note,  as  the  surely  of  the  deceased,  to  one  Joseph  D. 
fiidener.  «* 

The  appellee,  Hubbard,  on  his  {)etition,  was  made  a  party 
to  the  action,  and  filed  his  cross  complaint  as  follows,  viz. : 

^*  Charles  A.  Hubbard,  having  heretofore  been  by  leave 
of  the  court  admitted  as  a  party  defendant  herein,  for  his 
answer  and  cross  complaint  herein  says  that  after  the  execu- 
tion and  delivery  of  said  mortgage  to  plaintiff,  one  Kendall 
M.  Hord  instituted  an  action  against  said  Milton  Treadway 
before  one  George  W.  Arnold,  a  justice  of  the  peace  of  said 
county,  wherein  such  proceedings  were  had  that,  on  the  24th 
day  of  February,  1873,  said  Hord  obtained  judgment  against 
said  Treadway  for  the  sum  of  one  hundred  and  seventy-seven 
dollars  and  sixty-two  cents,  together  with  costs,  taxed  at  two 
-dollars  and  forty-five  cents,  from  which  judgment  said  Tread- 
way, being  desirous  of  taking  an  appeal  to  this  court,  applied 
to  said  Hubbard  to  become  his  surely  on  an  appeal  bond,  for 
the  purpose  of  so  appealing  from  said  judgment  as  aforesaid^ 
and  informed  said  Hubbard  that  said  Herod  held  the  mortgage 
now  sued  on,  and  that  the  property  covered  bv  said  mortgage 
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was  amply  sufficient  to  secure  the  sum  for  which  said  Herod 
had  taken  the  same^  and  also  the  liability  which  said  Hub- 
bard would  incur  by  becoming  surety  on  said  appeal  bond, 
and  that  if  said  Hubbard  would  become  surety  on  said  appeal 
bond,  he  would  arrange  with  said  Herod  that  said  mortgage 
should  be  so  changed  that  said  Hubbard  should  be  included 
therein ;  and  by  the  terms  thereof,  as  so  changed,  said  Hub- 
bard should  be  fully  indemnified  for  any  loss  he  might  sustain 
by  reason  of  becoming  surety  on  said  appeal  bond,  as  aforesaid. 
And  thereupon  said  Hubbard  and  said  Treadway  went  together 
to  said  Herod,  and  it  was  then  and  there  mutually  agreed 
between  said  Herod,  said  Hubbard,  and  said  Treadway,  that 
said  mortgage  should  be  so  changed  as  to  insert  therein  a  pro- 
vision that  said  Hubbard  should  be  indemnified  for  and  on 
account  of  any  loss  or  damage  that  said  Hubbard  might  sus- 
tain by  reason  of  said  appeal  bond  and  his  connection  there- 
with ;  and  that  such  verbal  changes  should  be  made  in  said 
mortgage  as  would  be  necessary  and  proper  to  set  forth  the 
said  security  and  indemnity  of  said  Hubbard  by  said  morfc- 
gage,  in  fit  and  appropriate  language ;  and  said  Herod  being 
learned  in  the  law,  at  the  earnest  solicitations  and  request  of 
both  said  Treadway  and  said  Hubbard,  undertook  and  prom- 
ised to  make  such  changes  in  said  mortgage  immediately  there- 
after as  would  set  forth  said  security ;  and  said  Hubbard,  rely- 
ing upon  said  promises  and  believing  that  said  change  had 
been  or  immediately  would  be  made  in  said  mortgage,  exe- 
cuted said  appeal  bond  pursuant  to  said  request  of  said  Tread- 
way, and  said  cause  was  appealed  to  this  court,  where  lude- 
mint  was  finally  rendered  Slid  action  in  fevor  of  said  Hoil, 

for  dollars  and  costs,  taxed  at dollars ;  and  by  reason 

of  his  said  suretyship  on  said  bond,  said  Hubbard  was  compelled 
to  and  did  pay  the  sum  of  two  hundred  and  ten  dollars  and  forty 
cents.  Said  Hubbard  avers  that  said  Treadway  departed  this  lifo 
on  the  —  day  of  — ,  1873,  and  that  said  Irwin  is  adminis- 
trator of  his  estate,  and  that  the  other  defendants  herein  are 
heirs  at  law  of  said  Treadway,  and  that  the  estate  of  said  Tread- 
way is  wholly  insolvent;  wherefore  said  Hubbard  prays  that 
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said  mortgage  be  so  reformed  as  to  set  forth  said  agree- 
ment of  said  parties  in  regard  to  the  indemnity  of  said  Hub- 
bard as  aforesaid^  and  that  said  mortgage  when  so  reformed  be 
foreclosed,  and  that  said  premises  be  sold  to  satisfy  the  indebt- 
edness of  said  Herod  and  said  Hubbard,  or  such  pro  rata  part 
thereof  as  the  proceeds  of  such  sale  may  amount  to,  if  insuf- 
ficient to  satisfy  the  whole  of  both  said  claims,  and  for  all  other 
proper  relief." 

To  this  cross  complaint  the  administrator  demurred  for  want 
of  su  fficient  facts,  but  the  demurrer  was  overruled,  and  an  excep- 
tion was  taken.  Such  further  proceedings  were  had  as  that 
the  rhortgage  was  foreclosed  in  favor  of  Herod,  the  original 
plaintiff,  and  changed  in  favor  of  Hubbard,  in  accordance 
with  the  agreement  alleged  in  the  cross  complaint,  and  fore- 
closed in  his  favor,  giving  Herod  priority.  Herod,  therefore, 
has  no  interest  in  this  appeal. 

The  administrator  assigns  for  error  the  overruling  of  his 
demurrer  to  the  cross  complaint,  and  the  heirs  that  the  cross 
complaint  does  not  state  facts  sufficient,  etc.  Thus  the  suffi- 
ciency of  the  cross  complaint  of  Hubbard  is  questioned  here. 

The  agreement  to  so  change  the  mortgage  which  Herod 
held  against  Treadway  as  to  ren<Jer  it  a  security  in  fiivor  of 
Hubbard,  to  indemnify  him  against  the  liability  he  was  about 
to  incur  by  entering  into  the  appeal  bond  was,  so  far  as  the 
statute  of  frauds  is  concerned,  equivalent  to  an  agreement  to 
execute  a  new  mortgage.  That  the  agreement  was  within  the 
statute  of  frauds,  we  think,  admits  of  but  little  controversy. 
Browne  Stat.  Frauds,  sec.  267.  The  author,  at  the  section 
cited,  says :  "  Not  only  is  an  agreement  to  execute  a  mort- 
gage invalid  without  writing,  but  also  an  agreement  to  make 
a  defeasance  to  an  absolute  conveyance,  or  to  convert  a  writ- 
ten mortgage  into  a  conditional  sale.'' 

In  the  case  of  Clabaugh  v.  Byerly,  7  Gill,  364,  it  was  held, 
that  '^  a  mere  parol  agreement  to  execute  a  mortgage  is  one 
of  which  a  court  of  chancery  can  take  no  notice,  and,  of  course^ 
cannot  regard  it  as  performed/' 
Vol.  XLIX.— 23 
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In  3  Powell  Mort.  1050c,  it  is  said:  "To  put  a 
case  of  pure  oral  contract — if  A.  agree  with  B.  in  presence  of 
their  common  solicitor,  to  make  a  mortgage  for  a  sum  which 
B.  advances,  or  for  a  debt  due  from  A.  to  B.,  and  A.  delivers 
to  the  solicitor  title  deeds  to  assist  him  in  preparing  the 
mortgage,  which  is  prepared  accordingly,  yet  A.  may  resist 
specific  performance  of  his  contract,  and  B.  will  have  no  relief 
in  equity." 

In  Curlers  Heirs  v.  Eddy,  24  Mo.  117,  it  was  held,  that  an 
oral  agreement  to  the  effect  that  real  estate,  the  title  to  which 
had  been  previously  taken  as  a  security,  should  stand  as  a 
security  for  further  advances,  is  within  the  statute  of  frauds 
and  consequently  void. 

So,  in  Odstro  v.  IttieSy  13  Texas,  229,  it  was  held,  that  a 
parol  agreement  that  certain  real  estate  should  be  substituted 
in  a  mortgage  for  certain  other  real  estate  described  therein 
is  void  under  the  statute  of  frauds.  See,  also,  WittiamBv.  HiU^ 
19  How.  246,  250. 

We  do  not  understand  that  counsel  for  the  appellee  insist 
that  (the  contract  is  not  within  the  statute ;  but  they  insist  that 
it  has  been  so  far  part  performed  as  to  be  taken  out  by  a  court 
of  equity,  and  that  the  non-performance  is  such  a  moral  fraud 
that  a  court  of  equity  will  not  permit  the  appellants  to  take 
advantage  of  the  statute.  We  are  not  able  to  see  any  legal 
fraud  in  the  case.  Treadway  failed,  perhaps  we  may  say 
refused,  to  comply  with  his  contract.  If  that  is  such  a  fraud 
as  would  prevent  him  or  his  heirs  from  taking  advantage  of 
the  statute,  the  statute  itself,  in  respect  to  this  class  of  con- 
tracts, becomes  a  dead  letter. 

Hubbard,  doubtless,  executed  the  appeal  bond  on  the  &ith 
of  the  agreement  that  the  mortgage  should  be  so  changed  as 
to  furnish  him  indemnity.  He  relied  upon  the  promise,  and 
the  promise  was  broken.  There  was  no  other  fraud  in  the  case 
than  such  as  is  involved  in  all  breaches  of  contract. 

The  case  cannot  be  distinguished  in  principle  from  that  of 
Motdxwuie  v.  MaxweU,  1  P.  Wms.  618.  There,  the  defendant 
had  agreed  with  the  plaintiff,  before  their  intermarriage  and 
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in  consideration  thereof,  that  the  plaintiff  should  enjoy  all  her 
-own  estate  to  her  separate  use,  and  had  agreed  to  execute  writ- 
ings to  that  purpose,  and  had  instructed  counsel  how  to  pre- 
pare the  writings.  When  they  were  to  be  married,  the  writ- 
ings not  being  prepared,  the  defendant  desired  that  this  might 
not  delay  the  match,  and  engaged  upon  his  honor  that  she 
should  have  the  same  advantage  of  the  agreement  as  if  it  were 
writing  drawn  in  form  by  counsel,  and  executed.  On  a  bill 
£led  by  the  wife,  the  defendant  pleaded  the  statute  of  frauds, 
by  which  '^  all  promises  in  consideration  of  marriage,  unless 
signed  in  writing  by  the  party,  are  made  void.*'  The  Lord 
Chancellor  said : 

'^  In  cases  of  fraud,  equity  should  relieve,  even  against  the 
words  of  the  statute ;  as  if  one  agreement  in  writing  should 
be  proposed  and  drawn,  and  another  fraudulently  and  secretly 
brought  in  and  executed  in  lieu  of  the  former,  in  this  or  such 
like  cases  of  fraud,  equity  would  relieve ;  but  where  there  is 
no  fraud,  only  relying  upon  the  honor,  word  or  promise  of 
the  defendant,  the  statute  making  these  promises  void,  equity 
will  not  interfere.'* 

This  case  is  in  point  not  only  upon  the  question  of  fraud, 
lut  also  upon  that  of  part  performance.  We  take  it  that  when 
the  plaintiff  in  that  action  married  the  defendant,  she  quite  as 
effectually  performed  her  part  of  the  contract  as  the  appellee 
in  this  case  did  when  he  signed  the  appeal  bond. 

There  has  been  no  part  performance  of  the  agreement  that 
will  take  the  case  out  of  the  statute.  The  case  is  certainly  no 
stronger  than  where  the  purchase-money  has  been  paid  for 
land,  and  this  has  never,  of  itself,  been  held  sufficient  to  take 
a  case  out  of  the  statute.  See,  on  the  general  subject,  the  case 
of  Sands  v.  Uiompson,  43  Ind.  18. 

We  are  of  opinion  that  the  agreement  set  up  in  the  cross 
•complaint  is  void  by  the  statute  of  frauds,  not  being  in  writ- 
ing, and  that  no  facts  are  averred  that  take  it  out  of  the 

statute. 

The  judgment  below  in  favor  of  Hubbard,  the  appellee,  is 
reversed,  with  costs,  and  the  cause  remanded. 
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,  pany  et  al. 

FbaOtige. — special  and  Oeneral  Finding. — A  finding  which  pniports  to  be 
epecial,  but  which  is  not  made  at  the  request  of  any  of  the  parties,  can 
onl7  be  regarded  as  a  general  finding. 

Sahe. — Assignment  of  Error, — ^An  assignment  of  error  in  rendering  judgment 
for  a  defendant,  and  agaiyst  the  plaintiff,  presents  no  question  to  the 
Supreme  Court. 

Sa^e. — Motion  for  New  l^riaL — ^A  motion  for  a  new  trial  on  the  ground  of  the 
improper  admission  or  exclusion  of  evidence,  without  designating  the  evi- 
denoe  admitted  or  excluded,  is  too  indefinite. 

Same. — ^That  the  court  erred  in  the  conclusions  of  law  stated  upon  the  facts 
found,  is  no  ground  for  a  new  trial. 

Same. —  Venire  de  Novo. — ^That  the  court  did  not  find  its  conclusions  of  law 
upon  the  facts  found,  is  no  reason  for  awarding  a  venire  de  now. 

Same. — Demurrer  to  Evidence. — Assessmeni  of  Damages. — Damages  need  not 
necessarily  be  assessed  before  a  decision  on  the  question  of  law  presented 
by  a  demurrer  to  evidence,  but  may  be  assessed  afterward,  if  necessary. 

Same. — Demtarrer  to  EvideTice  May  be  Withdrawn. — ^After  a  party  has  filed  a 
demurrer  to  evidence,  and  before  any  joinder  therein,  it  is  within  the  dis- 
cretion of  the  court  to  permit  the  demurrer  to  be  withdrawn. 

Same. — ArgumenUUive  General  DeniaL — ^The  sustaining  of  a  demurrer  to  a 
paragraph  of  answer  which  is  merely  an  argumentative  denial,  the  gen*- 
eral  denial  being  also  pleaded,  is  not  an  available  error. 

From  the  Allen  Circait  Court. 

L.  M.  Ninde  and  B.  S.  Taylor,  for  appellant. 

W.  H.  Coomhsy  J.  Morris^  and  12.  0.  Bell,  for  appellees. 

Downey,  J. — Holmes  brought  his  action  against  the  life 
insurance  company,  on  a  policy  dated  the  14th  day  of  June, 
1865,  the  material  facts  of  which,  so  &r  as  this  action  is  con- 
cerned, are  as  follows : 

"  This  policy  of  assurance  witnesseth,  that  the  Phoenix 
Mutual  Life  Insurance  Company,  in  consideration  of  the  rep- 
resentations made  to  them  in  the  application  for  this  policy, 
and  of  the  sum  of  seventy-six  dollars  to  them  paid  by  Joshua 
Holmes,  and  of  the  annual  premium  of  seventy-six  dollars,  to 
be  paid  on  or  before  the  10th  day  of  June  in  every  year  dur- 
ing the  continuance  of  this  policy,  do  assure  the  life  of 
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Alphonso  Benton,  of  Fort  Wayne,  in  the  county  of  Allen, 
State  of  Indiana,  in  the  amount  of  two  thousand  dollars,  for 
the  term  of  his  natural  life.  And  the  company  hereby  prom- 
ise and  agree,  to  and  with  the  said  assured,  well  and  truly  to 
pay  or  cause  to  be  paid  the  sum  assured  to  the  said  assured, 
his  executors,  administrators,  and  assigns,  within  ninety  days 
after  due  notice  and  pi:oof  of  interest,  if  assigned  or  held  as 
security,  and  of  the  death  of  the  said  Alphonso  Benton,  deduct- 
ing therefrom  all  indebtedness  of  the  party  to  the  company." 

Then  follows  the  usual  condition  against  travelling  without 
the  consent  of  the  company,  engaging  in  hazardous  employ- 
ments, intemperance,  and  death  by  suicide,  capital  punish- 
ment, or  duelling. 

^' And  it  is  also  understood  and  agreed  to  be  the  true  intent 
and  meaning  hereof,  that  if  the  proposals,  answers,  and  decla- 
rations made  by  the  said  Joshua  Holmes,  and  bearing  date,'' 
etc.,  ^^  shall  be  found  untrue  in  any  respect,  then  and  in  such 
cases  this  policy  shall  be  nuU  and  void;  or  in  case  the  said 
assured  shall  not  pay  the  said  annual  premiums  on  or  before 
the  several  days  hereinbefore  mentioned  for  the  payment 
thereof,  then  and  in  every  such  case  the  said  company  shall 
not  be  liable  to  the  payment  of  the  sum  insured,  or  any  part 
thereof,  and  this  policy  shall  cease  and  determine." 

It  is  alleged  in  the  complaint,  that  Alphonso  Benton 
departed  this  life  in  June,  1869.  The  action  was  commenced 
in  February,  1871. 

On  her  application,  Harriet  Benton,  widow  of  Alphonso 
Benton,  was  made  a  party  to  the  action,  and  filed  an  answer 
and  cross  complaint,  alleging,  substantially,  that  she  admits 
the  making  of  the  policy  of  insurance ;  that  it  was  in  the  hands 
of  the  plaintiff  at  the  death  of  Alphonso  Benton ;  .that  the 
plaintiff  had  made  the  necessary  proof  of  the  death  of  said 
Alphonso,  but  alleging  that  the  plaintiff  should  not  have  judg- 
ment for  the  amount  of  said  policy,  because  she  says  that 
while  said  policy  was  so  issued  in  plaintiff's  name,  and  was  at 
the  time  of  the  death  of  said  Alphonso  in  the  possession  of  the 
plaintiff,  yet  the  plaintiff  has  no  interest  in  or  right  or  claim 
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to  said  policy^  for  the  reason  that^  on  the  10th  day  of  June, 
1865^  in  consideration  of  the  payment  of  a  certain  premium 
by  said  Alphonso^  the  said  company  made  and  delivered  to 
said  Alphonso  said  policy  of  insurance  upon  his  life ;  that  ho 
directed  the  same  to  be  issued  in  the  name  of  the  plaintiff  ^ 
that  the  plaintiff  was  not  then  a  creditor  of  Benton,  but  he  and 
Benton  had  business  transactions  from  time  to  time,  and  said 
Benton  intended  that  while  said  policy  should  be  for  the  ben- 
efit of  his  wife  in  the  event  of  his  death,  yet  by  having  it  so 
made  out  in  the  name  of  the  plaintiff  he  would  be  able  to  use 
it  as  collateral  security  in  case  he  should  at  any  time  need  the 
indorsement  or  signature  of  said  Holmes ;  that  when  the  policy 
was  issued,  said  Benton  presented  and  deliv^ed  the  same  t^ 
her,  she  being  then  his  wife  and  now  his  widow ;  that  at  the 
designated  dates,  in  1866,  1867,  1868,  and  1869,  Alphonso 
Benton  paid  the  annual  premium  and  received  the  renewal 
receipt  or  certificate  thereof  from  the  company ;  that  in  July, 

1869,  the  plaintiff  became  surety  for  said  Benton  on  a  note  to 
one  Swayne  for  three  hundred  dollars,  and  in  1870  indorsed  a 
note  in  bank  for  him  for  six  hundred  dollars. 

It  is  further  alleged,  that  at  that  time  Benton  was  confined 
to  his  room  from  sickness,  of  which  he  afterward  died ;  that 
he  directed  the  policy  to  be  brought  to  him,  as  well  as  the 
several  certificates  of  renewal,  and  handed  them  to  the  said 
plaintiff,  and  directed  him  to  hold  the  same  as  collateral  secu* 
rity  for  the  liability  assumed  by  him  as  surety  and  indorser^ 
for  him ;  and  further  directed  that  in  the  event  he  should  be 
compelled  to  pay  said  notes,  and  he,  said  Benton,  should  die, 
he,  the  plaintiff,  should  collect  said  policy,  and,  after 
reimbursing  himself,  should  return  the  residue  to  his,  said 
Benton^s,  wife,  the  said  policy  having  been  taken  out  and 
intended  for  her  benefit ;  but  if  said  debts  should  be  otherwise 
paid,  that  he  should  transfer  and  hand  over  to  her  the  policy^ 
and  renewal  certificates;  to  all  of  which  the  plaintiff  then  and 
there  agreed. 

It  is  then  alleged  that  the  company,  on  the  10th  day  of  June, 

1870,  in  consideration  of  fortynseven  dollars  and  twelve  cents 
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paid  by  said  Alphonso  Benton^  execut€dto  him  a  further  cer- 
tificate of  renewal  for  one  year,  and  that,  by  said  policy  of 
insurance  and  said  several  certificates  of  renewal  thereof,  the 
said  insurance  company  insured  the  life  of  said  Benton  in  the 
sum  of  two  thousand  dollars.  She  further  alleges  that  at  the 
time  of  the  issuing  of  said  policy  of  insurance  and  the  several 
certificates  of  renewal,  except  the  last,  she  had  and  held  the 
possession  of  the  same,  and  so  held  them  up  to  the  time  said 
Benton  so  handed  them  to  the  plaintiff  as  collateral,  as  herein- 
before stated,  and  said  plaintiff  had  no  knowledge  of  their 
existence  up  to  that  time ;  that,  in  1870,  said  Benton  fully  paid 
said  note  in  bank,  so  endorsed  by  the  plaintiff,  for  six  hundred 
dollars,  when  the  same  became  due,  and  thereby  released  and 
relieved  said  plaintiff  from  all  liability  by  reason  thereof;  that 
said  Benton  died  in  1870 ;  that  at  the  time  of  the  issuing  of 
said  policy  and  at  the  time  of  his  death,  she,  as  his  wife,  had 
an  insurable  interest  in  his  life,  and  that  after  his  death,  in 
1870,  she  fully  paid  off  the  note  to  said  Swayne,  and  thereby 
released  the  plaintiff  from  all  liability  thereon,  yet  the  plain- 
tiff wrongfully  withholds  from  her  the  said  policy  and  certifi- 
cates, and  refuses  to  deliver  the  same  to  her ;  that  she  and  her 
husband  have  duly  performed  and  fulfilled  all  the  conditions 
of  said  insurance  on  their  part ;  that  no  part  of  the  amount 
of  the  policy  has  been  paid,  and  that  said  sum  of  two  thousand 
dollars  is  now  due  to  her  firom  said  company;  that  the  plain- 
tiff has  no  interest  in  said  policy  and  certificates,  and  now 
withholds  the  same  from  her  with  the  fraudulent  purpose  of 
cheating  and  defrauding  her  by  collecting  the  same  and  appro- 
priating the  proceeds  to  his  own  use ;  wherefore,  etc. 

The  insurance  company  answered  the  original  and  the  cross 
complaint,  admitting  the  making  of  the  policy  and  the  renewal 
certificates  as  alleged,  and  stating  that  it  had  no  knowledge 
of  the  business  relations  between  Holmes  and  Benton,  and 
that  it  had  always  been  ready  to  pay  the  amount  of  the  policy 
to  any  person  legally  authorized  to  receive  the  samq,  and 
praying  an  order  directing  to  whom  they  should  make  pay- 
ment. 
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The  plaintiff  demurred  to  the  answer  and  cross  complaint 
of  Harriet  Benton^  on  the  ground  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  defence^  or  to  entitle  her  to 
recover  on  her  cross  complaint^  and  the  demurrer  was  over- 
ruled. 

The  plaintiff  answered  the  cross  complaint  of  Harriet  Ben- 
ton in  an  answer  of  three  paragraphs : 

1.  A  general  denial. 

2.  That  on  the  15th  day  of  October,  1863,  the  plaintiff  was 
the  lessee  of  the  Pittsburgh,  Fort  Wayne,  and  Chicago  Stock 
Yards,  at  Fort  Wayne,  and  entitled  to  take  possession  of  the 
same,  and  said  Alphonso  Benton  was  then  a  laborer  in  said 
stock  yards,  in  the  city  of  Chicago,  and  applied  to  the  plaintiff 
to  release  his  interest  in  said  stock  yards  first  above  mentioned, 
and  to  use  his  influence  to  procure  a  lease  of  the  same  for  said 
Benton,  and  assist  him  with  the  plaintiff  ^s  credit  to  run  the 
same,  and  .that  he^  said  Benton,  would  pay  the  plaintiff  one 
thousand  dollars  therefor ;  that  plaintiff  released  said  com- 
pany firom  his  said  lease,  promoted  and  assisted  Benton,  who 
procured  a  lease  thereof  from  said  company,  and  held  the  same 
till  the  time  of  his  death ;  that  he  endorsed  the  paper  of  said 
Benton  from  time  to  time ;  that  the  policy  of  insurance  was 
procured  to  be  issued  to  the  plaintiff  by  said  Benton,  to  secure 
the  plaintiff  in  the  payment  of  said  money,  and  to  compensate 
him  for  the  time,  trouble,  and  risk  always  taken  and  run  by 
him  in  and  about  the  contract  and  numerous  endorsements  so 
made  by  the  plaintiff  for  said  Benton,  which  said  policy  was, 
when  issued,  duly  delivered  by  said  Benton  to  plaintiff,  wiA 
the  understanding  and  agreement  that  he,  the  said  Benton, 
would  continue  to  pay  up  the  accruing  premiums  on  the  same 

'  for  the  use  and  benefit  of  the  plaintiff;  for  the  convenience  of 
making  said  payments,  the  plaintiff  handed  said  policy  to  said 
Benton  to  hold  for  him  ;  that  the  policy  was  so  held  by  him 
tmtil  the  1st  day  of  June,  1870,  when  it  was  handed  over  by 
him  to  the  plaintiff,  absolutely  for  his  own  use. 

3.  That  said  Alphonso  Benton,  at  the  timo  said  policy  was 
issued,  was  under  obligation  to  the  plaintiff  for  divers  indorse- 
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ments  and  accommodations  theretofore  rendered  and  done  by 
the  plaintiff  for  him,  said  Benton,  and  it  was  then  and  there 
agreed  by  and  between  said  Benton  and  phiintiff'  to  be  con- 
tinued from  time  to  time  as  the  same  might  be  convenient  or 
accessary  for  the  business  of  said  Benton,  and  which  agree- 
ment to  continue  to  endorse  the  paper  of  said  Benton  the 
plaintiff  faithfully  performed  by  endorsing  all  the  paper  which 
said  Benton  applied  to  him  to  endorse  up  to  his  death ;  and  for 
and  in  consideration  of  the  premises,  the  said  Benton  caused 
the  said  policy  to  issue,  and  delivered  the  same  to  the  plaintiff 
at  the  time,  for  his  own  use,  and  agreed  to  continue  to  pay  the 
accruing  premiums  on  the  same,  and  the  plaintiff  deposited 
the  said  policy  with  said  Benton  for  his  convenience  in  mak- 
ing said  payments,  who  kept  the  same  until  a  short  timq  before 
his  death,  when  the  same  was  delivered  ,over  to  the  plaintifi^ 
lor  his  own  use ;  wherefore,  etc. 

The  defendant  Harriet  Benton  demurred  to  the  second  and 
third  paragraphs  of  the  answer  of  the  plaintiff  to  her  cross 
complaint,  and  the  demurrer  was  overruled  as  to  the  second, 
and  sustained  to  the  third. 

The  record  contains  a  demurrer  to  the  evidence,  which  pur- 
ports to  have  been  filed  by  the  defendant,  but  which  was  after- 
ward, and  before  any  joinder  therein,  withdrawn  by  leave  of 
the  court. 

Following  this  entry  is  a  reply  to  the  second  paragraph  of 
the  answer  of  the  plaintiff  to  the  cross  complaint,  consisting 
of  a  general  denial  thereof. 

There  was  a  trial  by  the  court  and  a  finding  in  favor  of  Har- 
riet Benton,  against  the  insurance  company,  for  two  thousand 
cloUars,  and  also  against  the  claim  of  the  plaintiff  to  the  pro- 
ceeds of  the  policy.  The  finding  is  an  attempted  special  find- 
ing, but  was  not  made  at  the  request  of  any  of  tiie  parties, 
and  cannot  be  regarded  as  a  legal  special  finding. 

The  plaintiff  moved  the  court  to  award  a  venire  de  novo, 
which  was  refused.  He  then  excepted  to  the  conclusions  of 
law,  and  also  moved  the  court  to  grant  him  a  new  trial.  This 
motion  the  court  also  overruled.  He  also  moved  for  judgment 
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in  his  fitvor  on  the  special  findings^  which  was  also  refused^ 
and  final  judgment  rendered  according  to  the  finding. 

We  will  consider  the  errors  as  they  are  assigned  and  num- 
bered: 

It  is  alleged  that  the  court  erred  in  rendering  judgment 
for  Harriet  Benton  and  against  the  plaintiff.  This  assignment 
presents  no  question  to  this  court.  If  the  verdict  of  the  jury 
or  the  finding  of  the  court  is  in  fitvor  of  a  party^  and  it  b  not 
set  aside  by  granting  a  new  trial^  or  in  some  other  legal  man- 
ner^ judgment  follows  as  a  necessary  consequence.  Fall  v. 
Hdzdrigg,  45  Ind.  676 ;  Sanxay  v.  HuTiger,  42  Ind.  44^  and 
cases  cited. 

The  second  alleged  error  is,  that  the  court  improperly 
refused  to  render  judgment  for  the  appellant  on  the  special 
finding  of  the  court.  We  have  already  said  that  there  was 
no  legal  and  proper  special  finding.  We  have  often  decided 
that  when  an  attempted  special  finding  faUs  short  of  the  stat- 
utory requirements^  it  can  be  regarded  as  a  general  finding 
only.     Oonwdl  v.  Clifford,  45  Ind.  392^  and  cases  cited. 

The  third  alleged  error  relates  to  the  refusal  of  the  court  to 
grant  a  new  trial.    The  causes  stated  in  the  motion  for  a  new> 
trial  are  as  follows : 

'^  1.  Because  the  findings  of  the  court  are  contrary  to  the 
evidence^  and  not  supported  by  the  evidence. 

"  2.  Because  the  findings  of  the  court  are  contrary  to  law. 

"  3.  Because  the  court  erred  in  the  admission  of  improper 
testimony  offered  by  the  defendant  Benton^  and  in  the  exclu- 
sion of  proper  testimony  offered  by  the  plaintiff;  to  which 
erroneous  rulings  the  plaintiff  at  the  time  excepted. 

''  4.  Because  the  court  erred  in  the  conclusions  of  law  stated 
upon  said  fiicts.'' 

The  evidence  shows  that  Alphonso  Benton  paid  all  the  pre- 
miums for  the  insurance ;  that  all  the  debts  for  which  the 
appellant  was  liable  as  surety  or  endorser  of  Benton  were  paid, 
without  any  damnification  of  the  appellant,  and,  we  think^ 
fidrly  and  fully  warranted  the  finding  of  the  court.  Indeed^ 
it  seems  to  us,  fix>m  the  &xsta  disclosed  in  the  evidence,  that 
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the  claim  of  the  appellant  to  the  proceeds  of  the  policy  is  des- 
titate  of  any  merit  whatever.  We  do  not  see  any  respect  in 
which  the  finding  is  contrary  to  law^  as  alleged  in  the  second 
cause  for  a  new  trial. 

The  third  ground  for  a  new  trial  is  not  sufficiently  definite 
to  enable  us  to  know  the  action  of  the  circuit  court  to  which 
it  relates.  Causes  for  a  new  trial^  in  this  form,  have  been  repeat- 
edly adjudged  insufficient.  So  often  has  this  been  ruled,  and 
the  reasons  for  the  rule  stated,  that  it  is  unnecessaiy  longer  to 
refer  to  the  cases. 

The  fourth  reason  for  a  new  trial  is,  that  the  court  erred  in 
the  conclusions  of  law  stated  upon  the  facts.  This  is  no  ground 
for  a  new  trial.  Smith  y.  Dcmdson,  45  Ind. .  396,  and  cases 
cited. 

ThQ  court  did  not  err  in  refusing  a  new  trial. 

The  fourth  alleged  error  is  the  refusal  of  the  court  to 
award  a  venire  faciaa  d6  novo.  The  grounds  of  the  motion 
were: 

1.  That  the  court  had  not  found  all  the  &ct8  in  issue  in  the 
cause. 

2.  Had  not  found  the  &cts  in  issue*  but  only  the  evidence 
of  such  &cts. 

3.  Did  not  find  its  conclusions  of  law  upon  the  facts  te 
found. 

4.  Had  not  made  a  conditional  assessment  of  the  damages 
for  or  in  favor  of  the  plainti£El 

As  already  appears,  the  insurance  company  admitted  its  lia- 
bility to  pay  the  money.  The  substantial  and  material  ques- 
tion in  the  case  was,  whether  the  plaintiff  was  entitled  to  the 
money^  or  whether  Mrs.  Benton  should  recover  it.  Treating 
the  finding  of  the  court  as  a  general  finding  for  Mrs.  Benton,. 
on  her  cross  complaint,  we  think  it  was  full  and  complete, 
and  fully  justified  the  judgment  which  was  rendered  in  her 
£tyor. 

The  third  ground  of  the  motion,  if  true,  was  no  reason  for 
awarding  a  venire  de  novo. 

The  fourth  ground  of  the  motion,  that  the  court  had  not 
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made  a  conditional  assessment  of  the  damages  for  or  in  fiivor 
of  the  plaintiff,  was  no  ground,  in  any  view  of  the  case,  for 
awarding  the  new  venire.  If  this  ground  has  reference  to  the 
demurrer  to  the  evidence,  which  was  filed  and  afterward  with- 
drawn, it  cannot  be  sustained.  If  the  demurrer  should  not 
have  been  withdrawn,  still  the  damages  need  not  necessa- 
rily be  assessed  before  a  decision  on  the  question  of  law  pre- 
sented by  the  demurrer,  but  may  be  assessed  afiierward,  if 
necessary.    LiT^dley  v.  KeJIey,  42  Ind.  294. 

The  fifth  alleged  error  is,  that  the  court  erred  in  the  con- 
clusions of  law.  As  there  was  no  valid  special  finding  by  the 
<K)urt,  no  question  can  be  presented  with  reference  to  the  con- 
clusions of  law. 

The  sixth,  seventh,  and  eighth  alleged  errors  may  be  con- 
sidered together.    They  are  as  follows : 

''  6.  The  court  erred  in  sustaining  the  motion  of  the  defend- 
ants below  for  leave  to  withdraw  their  demurrer  to  the  evi- 
dence. 

'^  7.  The  court  erred  in  refusing  the  plaintiff  below  leave  to 
Join  in  the  demurrer  to  the  evidence. 

''  8.  The  court  erred  in  reftising  to  pronounce  judgment 
upon  the  demurrer  of  the  defendants  to  the  plaintiff's  evi- 
clence.'* 

These  assignments  present  the  question  whether  the  court 
may,  aftier  a  pariy  has  filed  a  demurrer  to  evidence  and  before 
any  joinder  therein  by  the  other,  permit  such  party  to  with- 
<lraw  the  demurrer.  No  ground  is  shown  in  the  bill  of  excep- 
tions either  for  or  against  the  allowance  of  the  application  in 
this  case.  We  think  the  allowance  of  such  motion  was  a  mat- 
ter within  the  discretion  of  the  court,  and  there  does  not  appear 
to  have  been  any  abuse  of  the  discretion  of  the  court  in  this 
case. 

The  ninth  alleged  error  is  the  sustaining  of  the  demurrer 
to  the  third  paragraph  of  the  plaintiff's  answer  to  the  cross 
complaint  of  the  defendant  Harriet  Benton. 

We  have  already  set  forth  the  third  paragraph  of  the  answer 
an  question,  and  we  have  come  to  the  conclusion  that  it  amoontet 


NOVEMBER  TERM,  1874.  365 

Holmes  V.  The  Phcenix  Mutual  Life  Ins.  Go.  etal, 

to  no  more  than  an  argomentative  denial  of  the  claim  set  up 
hj  Mrs.  Benton  in  her  cross  complaint,  and  that,  therefore, 
there  was  no  available  error  in  sustaining  the  demurrer 
thereto. 

The  tenth  and  last  alleged  error  is  the  ruling  of  the  court 
in  overruling  the  demurrer  of  the  plaintifiP  to  the  cross  com- 
plaint of  Harriet  Benton.  The  cross  complaint  is  already  set 
£>rth  in  this  opinion.  No  objection  to  it  is  pointed  out  hy 
counsel  fi>r  the  appellaiit,  and  we  have  not  discovered  any. 

The  judgment  is  affirmed,  wiOi  costs. 
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Criminal  Law. — Emdenoe. — Fdbdy  Barsonaimg  Another,— To  sustain  an 
indictment  under  section  26,  2  G.  &  H.  445,  the  evidence  must  show  that 
the  money  or  property  obtained  by  falsely  personating  another  was 
intended  to  be  delivered  to  the  party  personated. 

Same. — Larceny. —  WUl  not  Lie  for  Obtaining  Money  by  False  Eqireeentations, — 
An  indictment  for  larceny  cannot  be  sustained,  under  section  19,  2  G.  &  H. 
442,  where  the  evidence  shows  that  the  defendant  assumed  the  name  of 
another  person  and  falsely  represented  himself  to  be  the  person  whoso 
name  he  assumed,  and  on  the  faith  of  such  representation  obtained  tho 
money  or  property  alleged  to  be  stolen. 

From  the  Warren  Circuit  Court. 

Jl  MeOaAe,  for  appellant. 

(X  A.  Bu8kirk,  Attorney  General^  for  the  State. 

Petttf,  C.  J. — ^The  indictment  in  this  case  was  in  two 
counts.  The  first  count  was  based  on  sec.  26, 2  O.  &  H.  445» 
which  reads  as  follows : 
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''Every  person  who  shall  falsely  personate  or  represent 
another^  and  in  such  assumed  character  shall  receive  any  prop- 
erty intended  to  be  delivered  to  the  party  so  personated^  with 
intent  to  convert  the  same  to  his  own  use^  shall  be  deemed 
guilty  of  larceny^  and  shall  suffer  the  punishment  inflicted  on 
those  guilty  of  grand  or  petit  larceny^  according  to  the  value 
of  the  property  so  received/'  ^ 

The  second  count  was  for  grand  larceny,  in  the  proper  form^ 
under  sec.  19,  2  G.  &  H.  442. 

There  was  a  trial  and  verdict  of  guiliy  of  grand  larceny  on 
the  second  count,  and,  over  a  motion  for  a  new  trial,  judgment 
on  the  verdict. 

The  only  question  properly  before  us  is  as  to  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.  We  set  out  the  whole 
evidence,  which  is  this : 

"  Isaac  N.  Taylor  sworn  testified  as  follows :  My  name  is 
Isaac  N.  Taylor ;  I  reside  two  miles  north  of  Iilarshfield,  War- 
ren county,  Indiana ;  the  defendant,  Henry  Williams,  came 
to  my  house  between  sundown  and  dark  on  the  19th  of  June, 
1874,  and  called  me  out  to  the  fence  and  asked  if  Stephen 
Briggs  had  left  any  money  there  that  day  for  him,  and  I 
answered  that  he  had  not ;  he  seemed  surprised,  and  said  he 
was  to  have  done  so,  and  that  he  did  not  know  how  he  would 
get  along  without  it,  as  he  had  to  pay  some  debts  for  hogs 
purchased,  and  asked  me  to  let  him  have  twenty  dollars ;  I 
said,  *  I  don't  know  you ;  who  are  you  V  and  he  said, '  I  am 
William  Goodwine  f  I  supposed  he  was  William  Goodwine, 
and  took  out  a  twenty  dollar  bill — it  was  so  dark  I  could  not 
see  the  nought — and  handed  it  to  him ;  he  said  it  was  twenty 
dollars ;  I  thought  it  was  William  Goodwine,  when  I  let  him 
have  the  money ;  this  occurred  in  Warren  county,  Indiana, 
on  the  19th  day  of  June,  1874 ;  I  would  not  have  let  him 
have  the  money,  if  I  had  not  thought  at  the  time  that  he  was 
William  Goodwine ;  he  came  there  in  a  buggy,  driving  a  gray 
team,  and  went  away  in  a  south  direction ;  the  money  he  got 
of  me  was  a  twenty  dollar  bill,  called  national  currency  or 
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black-backs,  and  was  of  the  value  of  twenty  dollars,  and  was 
my  property. 

^'  Bayard  Taylor  was  sworn,  and  testified  as  follows :  Am  a 
son  of  Isaac  N.  Taylor;  I  was  in  the  front  door  of  father's, 
house  when  the  defendant  drove  upon  the  19th  of  June,  1874; 
the  defendant  told  my  brother  to  tell  &ther  to  come  out,  and 
my  father  went  out  to  the  fence ;  he  asked  &ther  if  Stephen 
Briggs  had  been  along  there  that  day,  and  left  any  money  for 
him ;  my  fitther  said  he  had  not ;  he  said  he  should  have  done 
so,  and  asked  father  to  let  him  have  twenty  dollars ;  &ther 
then  asked  him  his  name ;  he  said, '  I  am  WiUiam  Goodwine ;' 
he  got  out  of  the  buggy  and  faced  around  so  that  I  could  see 
him  full  in  the  &ce,  and  I  know  the  defendant  there  is  the 
same  man  that  I  saw  at  father's ;  he  drove  a  gray  team ;  father 
let  him  have  twenty  dollars, 

^'  Joab  Taylor  was  sworn,  and  testified  as  follows :  Am  a 
son  of  Isaac  N.  Taylor ;  I  was  at  home  on  the  19th  of  June,. 
1874 ;  defendant  drove  up  and  told  me  to  tell  father  to  come 
but ;  it  was  kind  of  dark ;  I  did  so,  and  he  asked  if  Stephen 
Briggs  had  bpen  there  and  lefl  any  money  for  him  that  day  ; 
and  fiither  told  him  no ;  he  then  asked  &ther  to  let  him  have 
twenty  dollars ;  fiither  asked  him  who  he  was,  and  he  said  he 
was  William  Goodwine ;  fiither  took  the  money  out  of  his 
pocket  and  handed  it  to  him ;  he  took  it  and  drove  off. 

^'  Marshall  Crompton  was  sworn,  and  testified  as  follows  : 
I  live  north  of  Marshfield ;  the  defendant  came  to  my  house 
on  the  19th  of  June,  1874,  and  called  me  out  and  wanted  to 
know  if  I  could  change  a  bill ;  I  know  William  Goodwine ; 
this  defendant  is  not  William  Goodwine. 

*'  Noah  Griner  was  sworn,  and  testified  as  follows :  I  live 
north  of  Marshfield,  in  this  county ;  defendant  came  along 
one  day  last  June,  I  think  on  the  19th,  and  called  me  out, 
and  wanted  to  know  if  my  fiither  was  at  home,  and  I  said  I  had 
no  fiither,  and  he  said, 'Oh, yes,  thin  is  not  the  white  house;' 
and  he  drove  away ;  he  drove  a  gray  team. 

'^  David  Haltz  was  sworn,  and  testified  as  follows :  I  reside 
Vol.  XLES.— 24 


I  49    370 
(148    029 


370        •   SUPREME  OOUET  OF  INDIANA. 

AnnBtrong  «.  McLaughlin. 

in  Marshfield^  in  this  county;  saw  defendant  about  sevea 
o'clock  p.  M.^  on  the  19th  of  June,  1874;  I  changed  a  twenij 
dollar  bill  for  him  then ;  it  was  a  black-back ;  he  told  me  thm 
that  his  name  was  Henry  Williams. 

'^  Jesse  E.  Hedrick  was  sworn,  and  testified  as  follows:  I 
am  acquainted  with  William  Goodwine,  and  this  defendant  is 
not  him ;  I  know  of  but  one  William  Goodwine." 

The  evidence  totally  &ils  to  sustain  or  support  a  finding  of 
guilty  under  the  first  count,  because  it  does  not  show  that  the 
money  obtained  by  the  defendant  from  Taylor  was  intended 
to"  be  delivered  to  Good  wine,  the  party  or  person  personated. 

Does  the  evidence  sustain  the  finding  of  guilty  under  the 
second  count  of  the  indictment  ?  The  evidence  possibly  might 
sustain  an  indictment  for  obtaining  money  by  fisilse  pretences, 
under  sec.  27,  2  G.  &  H.  445,  but^we  do  not  think  it  does  or 
<An  sustain  the  general  charge  of  larceny,  under  sec.  19,  2  G. 
&  H.  442,  which  provides  as  follows :  *  *'  Every  person  who 
shall  feloniously,  steal,  take  and  carry,  lead  or  drive  away 
tiie  personal  goods  of  another.'^  This  section,  we  think,  does 
not  make  it  larceny  to  obtain  the  property  of  another  by  fraud, 
lies,  and  false  representation.  We  think  the  evidence  did  not 
justify  the  verdict  of  the  jury. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial.  The  clerk  will  issue  the  proper  order  for  the  return  of 
the  prisoner. 


Abmstbokg  v.  McLaughlin. 

Wn>ow. — Bed  Estate  of  Deceased  Hutband, — Judgment  Lien  Attached  B^m 
Marriage, — ^The  widow  of  a  judgment  defendant,  who  married  him  after 
the  lien  of  the  judgment  attached,  has  no  claim  by  virtue  of  her  marriage 
to  real  estate  sold  to  satisfy  the  judgment,  and  this  will  be  the  ca«e,  though, 
the  original  judgment  was  revired  by  the  administtfktor  of  the  deceaseil 
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jndgmeot  creditor  after  the  marriage,  and  the  real  estate  sold  after  snch 
judgment  was  revivedy  ten  years  not  having  elapsed  after  the  original 
judgment  was  obtained,  and  before  it  was  revived. 

ADMiNiflfiBATOB. — Deceoatd  Judgment  OredUor, — ExeeiUion, — Beowalt^  Judff^ 
menL — The  administrator  of  a  deceased  judgment  creditor  msj  have  exe- 
cution upon  the  original  judgment  without  a  revivor ;  but  he  may  have 
it  revived. 

.PaAcncE. — Jneading, — WriUen  Jfufrufnetit.-— Where  copies  of  records  or 
written  instruments  which  are  not  the  foundation  of  a  suit  or  defence^ 
but  which  may  be  evidence  on  the  tnal,  are  set  out  and  filed  with  the 
pleadings,  such  copies  or  the  originals  cannot  be  examined  for  the  pur- 
pose of  aiding  or  invalidating  the  pleading. 

From  the  Warrick  Circait  Conrti 

C.  Denby,  D.  B.  KvmUry  J".  Dailey,  and Amutrtmg, 

&r  appellant. 

/.  8.  Moore  and  L.  Wood,  for  appellee. 

WoRDEN^  J: — Complaint  by  the  appellant  against  the  appel- 
lee^ for  the  partition  of  certain  real  estate  situate  in  Wa^ck 
<30unty,  the  appellant  claiming  one-third  thereof  as  the  widow 
of  Buseell  Armstrongs  deceased. 

The  defendant  answered  that^  in  October^  1857,  one  Jona- 
than Floyd  obtained  a  judgment  against  said  Russell  B.  Arm- 
strongs in  the  court  of  common  pleas  of  that  county,  for  the 
jsum  of  two  hundred  and  forty-two  dollars  and  costs ;  that  the 
4^d  Russell  B.  was  at  that  time  unmarried,  and  that  he  did 
not  marry  the  appellant  until  two  months  and  a  half  there- 
after ;  that  aft;erward,  in  October,  1859,  Floyd  departed  thb 
life,  and  thereupon  Simon  P.  Lowe  was  duly  appointed  and 
•qualified  as  his  administrator,  and  that  on  March  28th,  1860, 
Lowe,  as  such  administrator,  obtained  in  said  court  of  com- 
mon pleas  a  judgment  against  said  Bussell  B.  Armstrong, 
reviving  the  original  judgment;  that  aft;erward  an  execution 
was  issued  upon  the  last  named  judgment,  and  the  real  estate 
described  in  the  complaint  was  duly  and  legally  levied  upon 
and  sold,  under  and  by  virtue  of-  said  judgment  and  execution, 
and  William  F.  Parrett,  under  whom  the  defendant  claims, 
purchased  the  same ;  wherefore,  etc., 

A  demurrer  ibr  want  of  sufficient  &cts  was  filed  to  this  par- 
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agraph  of  answer^  but  it  was  overruled,  and  an  exception  wa^ 
taken. 

Final  judgment  for  defendant.  Error  is  assigned  upon  the- 
ruling  on  the  demurrer. 

The  original  judgment  was  a  lien  upon  all  thcT  real  estate  of 
the  defendant  therein  situate,  in  the  county  where  it  was  ren- 
dered, and  the  lien  continued  for  the  space  of  ten  years  from 
the  rendition  thereof.  2  G.  ife  H.  264,  sec.  527  ;  2  G.  &  H.  25^ 
sec.  24. 

If  the  land  is  to  be  regarded  as  having  been  sold  by  virtue 
of  the  original  judgment  revived,  the  purchaser  took  it  free 
from  any  claim  of  the  plaintiff  as  the  widow  of  the  judgment 
defendant,  because  he  took  it  by  virtue  of  a  lien  that  attached 
before  her  marriage  with  the  judgment  defendant.  Her  mar- 
xiage  with  the  judgment  defendant  after  the  lien  of  the  judg- 
ment had  attached  could  not  destroy  or  in  any  way  impair 
the  legal  effect  of  the  lien.  Bobbins  v.  BobbiiiSy  8  Blackfl 
174. 

The  administrator  of  Floyd  might  have  had  execution  upon 
the  original  judgment  without  a  revivor.  2  G.  <&  H.  528,  sec. 
155.  But  notwithstanding  this,  he  was  entitled  to  have  it 
revived.  Wyant  v.  Wyant,  38  Ind.  48.  Upon  these  points, 
the  counsel  for  the  parties  respectively  do  not  seem  to  disagree.. 
But  it  is  insisted  by  counsel  for  the  appellant,  as  we  under- 
stand their  brief,  that  the  second  judgment  mentioned  in  the 
complaint  was  not  a  judgment  of  revivor  of  the  former  one, 
but  a  new  judgment  rendered  upon  the  former  one,  the  original 
judgment  being  the  foundation  of  the  action  in  which  the  new 
one  was  rendered.  And  it  is  insisted  that  the  land  was  sold 
by  virtue  of  the  new  judgment,  rendered  since  the  plaintiff's 
marriage  with  the  judgment  defendant,  and,  therefore,  that  her 
right  to  the  land  was  not  extinguished  by  the  sale  on  execu- 
tion. Copies  of  the  original  judgment  and  that  which  is 
alleged  to  have  been  a  judgment  of  revivor  are  set  out  as  a 
part  of  the  answer.  The  copy  of  the  judgment  allied  ta 
have  been  a  judgment  of  revivor  is  not  such  in  fi>rm,  but  a 
judgment  ^'  that  the  plaintiff  recover  of  and  from  the  defend- 
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ant  the  sum  of  two  hundred  and  forty-two  dollars^  together 
with  the  sum  of  four  dollars  and  fi%  cents  costs  accrued  in  a 
former  suit,  and  the  costs  of  this  suit/'  etc. 

Whether  or  not  this  should  be  regarded  as  substantially  a 
judgment  of  revivor,  though  not  such  in  form,  we  need  not 
determine ;  nor  indeed  can  we  consistently  with  previous  rul- 
ings of  this  court.  It  is  averred  in  the  answer  that  the  judg- 
ment obtained  by  the  administrator  was  a  judgment  reviving 
the  original  judgment.  This  averment  must  be  taken  to  be 
true,  and  as  the  judgments  pleaded  are  not  the  foundation  of 
the  defence  within  the  meaning  of  the  statute  on  the  subject 
of  setting  out  copies  of  written  instruments,  we  cannot  look 
to  the  judgments  set  out,  or  either  of  them,  for  the  purpose  of 
aiding  or  invalidating  the  pleading.  Keller  v.  WUliams,  post, 
p.  504.  We  must  take  the  answer  as  it  stands,  without  refer- 
ence to  the  copy  of  the  judgments  set  out. 

We  are  of  opinion,  that  the  matters  alleged  in  the  answer 
are  a  bar  to  the  plaintiff  ^s  actioQ,  and,  therefore,  that  no  error 
was  committed  in  overruling  the  demurrer  thereto. 

The  judgment  below  is  affirmed,  with  costs. 


■*♦- 


Laoy  t?.  Weaver. 

FBAcncE. — Supreme  Oourtd — Special  Fmdmg. — ^Where  a  special  finding  of 
facts  and  oonclufdons  of  law  is  made  by  the  coort^  the  partj  excepting  to 
the  conclusions  of  law  need  not  move  for  jadgment  on  the  special  finding, 
in  order  to  present  the  questions  arising  thereon  to  the  Supreme  Court. 

Xandlobd  and  Tenant. — Bent  Pa^foble  in  Qrain. — JJg>few«.— "Where  a  ten- 
ant agreed  to  give  his  landlord  one-half  of  the  wheat  raised  on  the  leased 
premises,  to  he  delivered  to  the  landlord  in  the  bushel,  on  the  premises, 
at  threshing  time,  and  the  tenant  onlj  set  apart  and  delivered  one-third 
of  the  wheat,  and  retained  the  remainder  under  a  claim  of  ownership, 
without  separating  the  remainder  of  the  landlord's  share  from  his  own, 
replevin  would  not  lie  for  the  landlord  to  recover  the  remaining  portion 
of  his  half. 
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From  the  Hamilton  Circuit  Comi. 

2).  M088  and  F,  M.  Tri&sal,  for  appellant. 

J.  W.  Eoana  and  22. 12.  Stephenson,  for  appellee. 

BusKiRK^  J. — This  was  an  action  by  appellant  against  appel- 
lee, to  recover  the  possession  of  two  hundred  and  forty  bushels 
of  wheat.  The  complaint  was  in  the  usual  form.  The  appel- 
lee answered  by  a  denial. 

The  cause  was  submitted  to  the  court  for  trial,  who,  at  the 
request  of  the  parties,  rendered  a  special  finding  of  facts,  and 
stated  the  conclusions  of  law  thereon.  The  special  finding  was 
as  follows : 

''  That  in  the  fall  of  1872,  the  plaintiff  leased  by  parol  to 
the  defendant  about  seventy  acres  of  wheat  land,  in  Hamilton 
county,  in  consideration  that  the  defendant  would  pay  him 
one-half  of  the  wheat  as  rent,  the  wheat  to  be  delivered  in  the 
bushel  to  the  plaintiff,  on  the  farm  where  raised,  in  the  sum- 
mer or  fall  of  1873,  at  threshing  time.  In  pursuance  of  the 
contract,  the  defendant  took  possession  of  the  land,  sowed,  har» 
vested,  and  threshed  the  wheat  crop  in  the  &11  of  1873,  and 
delivered  to  the  plaintiff  one-third  of  the  same,  and  refused  to 
deliver  any  more,  under  the  claim  that  that  was  all  the  plain- 
tiff was  to  have  under  the  contract.  The  plaintiff  demanded 
the  residue  of  his  half  of  the  wheat  firom  the  defendant,  and 
on  his  refusal  to  comply  with  the  demand  brought  this  suit. 
The  plaintiff  replevied  fifty-six  bushels  of  the  wheat  out  of  the 
wagon  in  which  the  defendant  was  hauling  it  to  mill.  He 
then,  in  company  with  the  sheriff,  went  to  a  barn  in  which 
several  hundred  bushels  of  defendant's  wheat  was  stored,  and 
took  out  thirty  bushels  under  the  writ,  which,  together  with 
the  fifty-six  bushels  before  taken  under  the  same  writ,  and  the 
one-third  delivered  by  the  defendant  at  the  threshing  machine, 
made  one-half  of  the  said  wheat  crop.  The  court  further  finds 
that  at  the  time  the  wheat  was  threshed,  the  defendant  set 
apart  and  delivered  to  the  plaintiff  one-third  of  the  wheat,  and 
no  more,  and  that  the  wheat  replevied,  some  eighty-six  bush- 
els in  all,  was  never  delivered  or  set  apart  by  the  defendant^ 
or  separated  from  his  own  share  of  the  wheat ;  but  was  retained 
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hj  him  under  a  claim  of  ownership ;  and  that  the  total  value  of 
the  wheat  replevied  is  one  hundred  and  seven  dollars  and  fifty- 
seven  cents^  and  is  now  in  plaintiff's  possession  under  the  writ. 

"  Upon  which  said  facts  the  court  stated  its  conclusions  of 
law  to  be^  that  the  defendant  is  the  owner^  and  entitled  to  the 
possession  of  the  wheat;  and  entitled  to  the  return  of  the  same; 
and  that  he  recover  of  the  plaintiff  one  hundred  and  seven 
dollars  and  fifty,  cents. 

*'  Hakvey  Craven.  [Seal.]" 

The  court  thereupon  rendered  a  judgment  for  the  return  of 
mch  wheat ;  and  if  the  same  cannot  be  returned^  a  judg- 
ment was  rendered  for  the  sum  of  one  hundred  and  seven  dol- 
lars and  fifty  cents^  and  costs. 

The  appellant  excepted  to  the  conclusions  of  law,  and  has 
assigned  for  error  here  that  the  court  erred  in  its  conclusions 
of  law. ' 

Counsel  for  appellee  insist  that  no  question  is  presented  for 
<mr  decision,  because  there  was  no  motion  made  for  judgment 
on  the  special  finding  of  the  court.  The  law  is  otherwise  set- 
tied  by  repeated  decisions  of  this  court. 

In  Oruzan  v.  SmWi,  41  Ind.  288,  the  previous  rulings  of 
this  court  bearing  on  the  point  were  reviewed,  and,  upon  full 
consideration,  the  rule  of  practice  was  stated  thus :  "  When 
a  party  excepts  to  the  decision  of  the  court,  he  admits  that  the 
&ct8  are  correctly  and  fully  found,  but  says  that  the  court 
erred  in  applying  the  law  to  the  facts  found  to  exist.  When 
a  case  is  thus  prepared  for  this  court,  there  is  but  a  single 
question  of  law  presented  for  our  decision,  and  that  is,  whether 
the  court  erred  in  applying  the  law  to  the  facts  found,  and 
such  question  is  presented  for  review  here  by  assigning  for 
error  that  the  court  erred  in  its  conclusions  of  law.''  See  The 
Montmorency  G.  R,  Co.  v.  Rock,  41  Ind.  263. 

The  court  found  that  the  appellant,  by  the  terms  of  the  con- 
tract, was  entitled  to  one-half  of  the  wheat  raised  upon  the 
leased  premises ;  but  the  court  further  found,  that  the  wheat 
was  to  be  delivered  in  the  bushel  to  the  plaintiff,  on  the  farm 
where  raised,  at  threshing  time ;  that  one-third  of  the  wheat 
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was  set  apart  and  delivered  to  the  plaintiff;  that  the  wheat 
which  was  replevied  had  never  been  delivered  or  set  apart  by 
the  defendant^  or  separated  from  his  own  share  of  the  wheat^ 
but  was  retained  by  him  under  a  claim  of  ownership. 

It  is  quite  evident  from  the  &cts  found  that  the  appellee  was 
guilty  of  a  breach  of  his  contract,  and  that  appellant  had  a 
right  of  action  against  him  for  the  value  of  the  wheat  with- 
held ;  but  the  question  which  we  are  required  to  decide  is, 
whether  the  appellant  could  maintain  replevin  for  wheat  which 
had  never  been  delivered  to  him,  and  which  had  never  been 
separated  from  the  other  wheat  belonging  to  the  appellee.  The 
appellant  claimed  to  be  the  owner,  and  entitled  to  the  imme- 
diate possession  of  the  wheat.  Being  the  landlord  and  enti- 
tled to  one-half  of  the  wheat  raised,  the  appellant  had  a  joint 
interest  with  the  appellee  in  the  wheat  raised,  but  as  the  wheat 
was  to  be  harvested,  threshed,  and  delivered  by  the  appellee 
to  the  appellant  in  the  bushel,  and  there  having  been  no  deliv- 
ery of  the  wheat,  the  title  thereto  remained  in  the  appellee, 
and  hence  the  appellant  was  not  the  owner,  and  as  the  wheat 
claimed  by  the  appellant  had  never  been  separated  from  the 
other  wheat  of  the  appellee,  the  appellant  could  not  maintain 
replevin,  because  he  was  not  entitled  to  any  particular  and 
ascertained  portion  of  the  wheat,  the  title  and  possession  of 
which  remained  in  the  appellee.  After  the  wheat  was  har- 
vested, it  remained  the  property  of  the  tenant  until  it  was 
threshed,  measured,  and  one-half  of  it  set  apart  for  the  land- 
lord. So  the  appellant  was  not  the  owner  or  entitled  to  the 
possession  of  any  specific  or  ascertained  wheat.  Williams  v. 
Smith,  7  Ind.  559 ;  Ckmom  v.  Hawhina,  11  Ind.  316  ;  Fowler 
v.  HawMna,  17  Ind.  211 ;  Hart  v.  The  Staie,  ex  rel.  Baker,  29 
Ind.  200 ;  Lindleyv.  Kelley,  42  Ind.  294. 

We  invite  especial  attention  to  the  case  of  Lester  v.  East, 
post,  p.  588,  which  was  an  action  of  replevin,  and  it  was  held 
that  the  plaintiff  could  not  maintain  the  action,  because  there 
had  been  no  delivery  of  the  hogs,  and  hence  the  title  remained 
in  the  vendor,  and  the  vendee  was  not  the  owner  or  entitled 
to  the  possession  of  any  particular  or  ascertained  hogs. 
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CounBel  for  appellant  refer  us  to  the  following  cases :  Ohis-- 
9om  V.  Hawkins,  11  Ind.  316 ;  Matlock  v.  Fry,  15  Ind.  483 ; 
Sands  V.  Taylor,  5  Johns.  395 ;  Hammond  v.  Anderson,  4  Bos. 
&  P.  69 ;  Smith  v.  Surman,  9  B.  &  C.  561 ;  Slubey  v.  Hey- 
ward,  2  H.  Bl.  504. 

In  Oiissom  v.  Hawkins,  supra,  the  tenant  was  to  pay  as  rent 
one  thousand  seven  hundred  bushels  of  corn.  The  tenant  sold 
the  com.  The  landlord  brought  an  action  of  replevin,  and  it 
was  held,  that  the  title  remained  in  the  tenant ;  and,  as  he  had 
sold  it  to  an  innocent  purchaser,  the  title  passed  by  such  sale, 
and  the  action  could  not  be  maintained. 

The  case  of  MaUoek  v.  Fry,  supra,  was  an  action  to  recover 
the  possession  of  standing  com,  and  the  only  question  was, 
whether  standing  com  was  personal  property,  and  it  was  held 
it  was.  It  does  not  appear  from  the  opinion,  by  what  right  or 
title  the  plaintiff  claimed  to  be  the  owner  of  the  com.  There 
was  nothing  decided  in  that  case  that  has  any  bearing  upon 
the  question  involved  here. 

The  case  of  Sands  v.  Taylor,  supra,  was  an  action 
of  assumpsit  for  the  value  of  a  cargo  of  wheat.  The  entire 
cargo  had  been  sold,  and  part  delivered,  when  the  pur- 
chasers refused  to  receive  the  balance,  upon  the  ground  that 
the  wheat  was  unsound.  The  question  in  the  case  was,  whether 
it  was  a  sale  by  sample,  with  warranty  that  the  whole  corro^ 
sponded  with  the  sample,  or  whether  it  was  an  absolute  sale 
of  all  the  wheat  which  had  been  examined  by  the  purchasers 
before  the  sale  in  the  usual  way. 

The  case  oi  Hammond  v.  Anderson,  s/wpra,  involved  the  right 
of  stoppage  in  transitu.  There  a  number  of  bales  of  bacon, 
then  lying  at  a  wharf^  having  been  sold  for  an  entire  sum,  to 
be  paid  for  by  a  bill  at  two  months,  an  order  was  given  to  the 
wharfinger  to  deliver  them  to  the  purchaser,  who  went  to  the 
wharf,  weighed  the  whole,  and  took  away  several  bales,  and 
then  became  bankmpt ;  whereupon  the  vendor,  within  ten 
days  from  the  time  of  sale,  ordered  the  wharfinger  not  to  deliver 
the  remainder.  By  the  custom  of  the  trade,  the  charges  of 
warehousing  were  to  be  paid  by  the  vendor  for  fourteen  days 
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after  the  sale.  It  .was  held^  that  the  vendee  had  taken  pos- 
session of  the  whole^  and  that  the  vendor  had  no  right  to  stop 
what  remained  in  the  hands  of  the  wharfinger. 

The  case  of  Smith  v.  Surman,  supra,  involved  the  question 
of  whether  a  sale  of  timber  was  within  the  statute  of  fiauds. 
The  case  was  fully  reviewed  and  considered  in  the  case  of 
Otoena  v.  Letois,  46  Ind.  488^  and  need  not  be  further  noticed 
here. 

The  case  of  8lubey  v.  Heyward,  wpra,  was  an  action  of  trover, 
toT  a  quantify  of  wheat.  Four  questions  were  considered  and 
decided^  and  they  were : 

1.  What  right  passes  by  the  indorsement  of  a  bill  of  lad- 
ing? 

2.  Whether  the  consignor,  after  the  indorsement  of  the  biU 
of  lading  for  a  valuable  consideration,  may  stop  the  goods  in 
transitu. 

3.  What  shall  be  deemed  the  end  of  the  transUus  t 

4.  Whether^  when  part  of  the  goods  have  been  delivered 
to  the  indorsee  of  the  bill  of  ladings  the  master  of  the  ship  is 
justified  in  delivering  the  residue,  aftier  notice  from  the  con- 
signor not  to  deliver  it. 

It  is  quite  obvious,  that  none  of  these  cases  or  the  questions 
involved  have  any  application  to  the  present  case,  and  need 
not  be  stated  with  greater  particularity. 

We  think  the  court  below  committed  no  error  in  its  ooncln- 
flions  of  the  law  applicable  to  the  &ct3  found. 

The  judgment  is  a£Srmed,  with  costs. 
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Fabert  and  Gbili).— The  father  is  entitled  to  thdeervioes  of  his  minor 
children^  or  to  the  piooeeds  ol  their  lahor,  if  they  work  for  otfaen^  while 
ihej  are  sapported  by  him. 
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Same. — The  mother  has  a  right  to  the  wages  of  her  infant  child,  after  th» 
death  of  the  father,  bo  long  as  it  remains  a  memher  of  her  family  and  i» 
being  provided  for  by  her 

SLiME. — Earnings  of  Child. — Where  the  mother  of  an  infant  daughter  i» 
married  to  a  second  husband,  and  the  daughter  does  not  live  with  the 
mother,  and  is  not  provided  for  by  her,  but  is  allowed  to  receive  and 
appropriate  to  her  own  use  the  wages  she  earns,  the  mother  cannot,  in  the 
■faBenoe  of  an  express  promise  to  pay  her,  recover  such  wages. 

From  the  Tippecanoe  Circuit  Court. 

J9:  W.  Chase,  J.  A.  WOatach,  J.  M.  LaBue,mdS.  E.  Batt, 
£>r  appellant. 

W.  C.  Wibon  and  J.  H.  Adams,  for  appellees. 

Downey,  J.-^ Action  by  the  appellees,  husband  and  wife^ 
against  the  appellant.  The  facte  stated  in  the  complaint  are^ 
that  the  female  plaintiff  was  formerly  the  wife  of  one  Johnson, 
who  died,  leaving  a  daughter  by  the  said  female  plaintiff,  named 
Christena ;  the  widow,  the  female  plaintiff,  then  intermarried 
with  her  co-plaintiff,  Manuel  Swedenborg ;  the  mother  entered 
into  an  agreement  with  the  defendant  that  the  daughter,  then 
a  minor,  should  work  for  the  defendant  for  an  indefinite  time, 
at  two  dollars,  a  week,  which  the  defendant  agreed  to  pay  to 
the  mother ;  the  daughter  worked  for  the  defendant  from  the 
5th  day  of  October,  1867,  until  the  1st  day  of  August,  1870, 
in  all  one  hundred  and  forty-six  weeks  and  five  days ;  that 
the  defendant  refused  to  pay  for  the  same,  and  still  refiises, 
etc. 

Answer,  a  general  denial,  with  an  agreement  that  all  mat- 
ters which  could  be  properly  pleaded  might  be  given  in  evi- 
dence under  that  issue. 

Trial  by  jury  and  verdict  for  the  plaintiffi.  Motion  for  a 
new  trial  overruled,  and  judgment  on  the  verdict. 

Errors  alleged,  overruling  the  motion  fbr  a  new  trial,  and 
that  in  arrest  of  judgment. 

The  daughter  testified,  with  reference  to  the  contract,  aa 
ibllows : 

''  My  mother  and  Mr.  HoUingsworih  agreed  that  I  should 
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•work  for  him  at  two  dollars  per  week ;  I  was  present  at  the 
contract,^^  etc. 

The  evidence  does  not  show  any  express  promise  on  the  part 
of  the  defendant  to  pay  the  wages  to  the  mother,  as  alleged  in 
the  complaint.  The  evidence  shows  that  the  defendant  was 
allowed  for  clothing,  money,  etc.,  famished  to  the  daughter, 
so  that,  although  the  work  would  amount  to  over  two  hun- 
dred and  ninety  dollars,  the  verdict  and  judgment  were  for  only 
one  hundred  and  fourteen  dollars  and  sixty-five  cents.  The 
defendant  testified  that  he  had  paid  the  daughter  the  whole 
amount  due  from  him.    She  had  got  married. 

It  seems  to  be  settled  that  the  father  is  entitled  to  the  ser- 
vices of  his  minor  children,,  or  to  the  proceeds  of  their  labor, 
if  they  work  for  others,  while  they  are  supported  by  him.  1 
Bl.  Com.  453;  Jenison  v.  Oravea,  2  Blackf.  440.  Inde- 
pendent of  statutory  enactment,  there  is  no  legal  obligation  on 
a  parent  to  maintain  his  child.  The  common  law  considered 
the  performance  of  the  moral  obligation  and  duiy,  as  better 
secured  by  the  impulses  of  our  nature  than  by  legal  enact- 
ments. The  duty  is  one  of  imperfect  obligation,  that  is,  a  duty 
for  the  enforcement  of  which  the  law  provided  no  remedy.  In 
England,  except  by  virtue  of  an  act  of  parliament  in  the  reign 
of  Elizabeth,  there  was  no  remedy  provided.  By  that  statute, 
the  duty  was  enforced  by  means  of  an  assessment  by  the  jus- 
tices in  quarter  sessions,  to  be  paid  under  a  penalty  of  twenty 
shillings  for  every  month  that  the  party  refused  to  pay.  *We 
have  no  such  tribunal. 

Mr.  Chitty  says :  ^^  Independently  of  the  express  enactment 
in  the  43  Eliz.  c.  2,  and  other  subsequent  statutes,  there  is  no 
legal  obligation  on  a  parent  to  maintain  his  child,  and  there- 
fore a  third  person,  who  may  relieve  the  latter  even  from  abso- 
lute want,  cannot  sue  the  parent  for  a  reasonable  remuneration, 
unless  he  expressly  or  impliedly  contracted  to  pay.*'  He  fur- 
ther says :  "  Though  independently  of  an  express  contract,  or 
one  implied  from  particular  &cts,  a  father  cannot  be  sued  for 
the  price  of  necessaries  provided  for  his  infant  son,  yet  very 
^slight  circumstances  will  suffice  to  justify  a  jury  in  finding  a 
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contract  on  his  part.'^  Note  1  to  p.  448^  1  Bl.  Com. ;  Kelley 
V.  Davis,  49  N.  H.  187 ;  1  Cooley  Bl.  448,  n.  2,  and  cases 
cited. 

Hence,  we  think  the  statement  of  the  rale,  with  reference 
to  the  right  of  the  fitther  to  the  services  of  his  minor  child,  mak- 
ing it  dependent  upon  the  condition  that  the  child  is  main- 
tained hj  the  fiither,  must  be  correct.  For  if  the  &,ther  does 
not  maintain  the  child,  and  is  under  no  obligation  enforceable 
by  law  to  do  so,  the  child  must^  of  necessity,  be  entitled  to  its 
own  earnings,  or  have  no  means  of  subsistence.  That  the 
ftther's  right  is  thus  conditional  upon  his  maintenance  of  the 
child,  is  expressly  decided  in  Farrell  v.  FarreU,  3  Houst.  DeL 
633.  Gilpin^  C.  J.,  says,  in  delivering  the  opinion : 

"  Whilst  it  is  the  duty  of  a  &ther  to  nourish,  support  and 
maintain  his  minor  child,  it  is  equally  the  duty  of  such  child 
to  obey  and  serve  his  fiither,  in  all  that  may  be  reasonably 
required  of  him.  These  duties  are  reciprocally  binding  upon 
the  parties ;  support  and  maintenance  on  the  one  hand  and 
obedience  and  service  on  the  other,  the  one  being  dependent 
upon,  and  compensatory  of  the  other.  And,  although  the  gen- 
eral principle  is  clear  and  unquestioned,  that  the  father  is  enti- 
tled to  the  services  of  his  minor  child,  and  to  all  that  such 
child  earns  by  his  labor,  yet,  it  seems  to  be  equally  clear,  that, 
as  the  right  of  the  father  to  the  services  of  the  child  is  founded 
upon  his  duty  to  support  and  maintain  his  child,  if  he  should 
feil,  neglect,  or  refuse  to  observe  and  perform  this  duty,  his 
right  to  the  services  of  his  child  should  cease  to  exist.  And 
such  we  hold  to  be  the  law.  I  speak  here  of  the  civil  rights  and 
duties  or  obligations  which  belong  to  the  relation  of  parent 
and  child.  Human  laws  deal  with  these  alone.  *There  are, 
undoubtedly,  other  and  higher  duties  of  a  moral  and  religious 
nature  growing  out  of  this  relation,  which  are  beyond  the  cog- 
niamce  of  any  human  iribunal,  and  with  which  you,  of  course, 
have  nothing  to  do,  so  far  as  this  case  is  concerned.'' 

In  '  Uniied  States  v.  Bainbridgey  1  Mason,  71,  Stoby, 
J.,  *  following  the  language  of  1  Blackstone,  453,  in  sub» 
stance,  says : 
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"  By  the  common  law^  also,  a  fiither  is  entitled  to  the  ben- 
efit of  his  children's  labor,  while  they  live  with  him,  and  are 
maintained  by  him  but  this  (as  has  been  justly  observed)  is 
no  more  than  he  is  entitled  to  from  his  servants/' 

The  right  of  the  mother,  when  left  a  widow,  to  the  services 
and  earnings  of  a  minor  chUd  is  more  donbtfal  than  that  of 
the  father. 

In  The  0.  4b  M.  B.  B.  Co,  v.  TindaU,  13  Ind.  366,  where 
the  mother  had  sued  the  railroad  company  for  the  killing  of 
her  son,  it  was  said :  ''  We  think  the  action  maintainable  in 
her  name.  She  was  the  natural  guardian  of  her  infant  son, 
after  the  death  of  his  father,  and  as  such  had  the  control  of 
his  person ;  and,  as  he  remained  a  member  of  her  family,  she 
had  a  right  to  his  wages.''  Here  her  right  was  conceded,  but 
placed  on  the  ground,  among  others,  that  the  son  remained  a 
member  of  her  family.  Her  right  is  recognized  and  stated  in 
the  same  form  in  MaUhewson  v.  Perry,  37  Conn.  435. 

In  Gray  v.  Durland,  50  Barb.  100,  and  Simpson  v.  Buck, 
5  Lansing,  337,  it  was  decided,  the  latter  case  being  based  on 
the  former,  that  the  mother  of  an  infant  child  whose  &ther  is 
dead,  may'  maintain  an  action  for  the  services  of  the  child, 
in  cases  in  which  the  father,  if  living,  might  have  sued. 

•  On  the  contrary,  in  Fairm<mnt,  etc.,  Co.  v.  StvJUer,  54  Penn. 
8t.  375,  it  was  decided  that  the  mother  was  not  bound  for  the 
maintenance  of  the  minor  son,  and,  in  consequence,  had  no 
implied  right  to  his  services.  The  siune  was  held  in  E.  B.  v. 
E.  a  B.,  28  Barb.  299. 

In  Pray  v.  Gorham,  31  Me.  240,  it  was  said,  by  Shepley, 
O.  J. :  '^  If  it  be  intended  to  declare,  that  the  mother,  after  the 
death  of  the  father,  is  entitled  to  the  earnings  of  a  minor  child, 
in  the  same  manner  as  the  father  while  alive  was  entitled  to 
them,  the  position  cannot  be  sustained."  He  cites,  in  support 
of  his  statement  of  the  law,  1  Bl.  Com.  453;  Oommon-' 
wealth  v.  Murray,  4  Binn.  487 ;  People  v.  Mercein,  3  Hill  N.  Y. 
400;  Morris  V.  Low,  4  Stew.  &  P.  123. 

On  this  point  and  to  the  same  effect  we  cite.  United  Stakx 
Y.Bainbridge,  supra,  and  IVeto  v.  Brown,  4  Mass*  675« 
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It  eeems  to  us,  that,  considering  these  authorities  pro  and 
con,  the  right  of  the  mother,  at  best,  cannot  be  put  on  an^ 
ground  more  favorable  to  her  than  that  stated  in  The  0.  &  M.  JR. 
It,  Co.  V.  Tindall,  supra;  that  is,  that  the  mother  has  a  right 
to  the  wages  of  her  infant  child,  after  the  death  of  the  £ither, 
so  long  as  it  remains  a  member  of  her  family ;  which  implies^ 
we  think,  that  the  child  is  being  provided  for  by  her. 

As,  in  the  case  under  consideration,  the  daughter  was  not  a 
member  of  the  family  of  the  mother,  or  provided  for  by  her, 
but,  on  the  contrary,  appears  from  the  evidence  to  have  been 
allowed  to  receive  and  appropriate  to  her  own  use  the  wages 
which  she  earned,  she  was  entitled  to  such  wages,  and  her 
mother  was  not.  It  may  be  remarked,  also,  that  in  all  the 
cases  which  we  have  found,  where  the  mother  was  held  enti- 
tled tx)  the  services  and  wages  of  the  minor  child,  the  mother 
has  been  a  widow.  We  have  found  no  case  where  the  mother 
after  marrying  again  has  been  held  to  be  entitled  to  the  ser- 
vices and  wages  of  the  minor  children  of  the  former  marriage, 
earned  after  her  marriage. 

The  stepfather  cannot  be  made  liable  for  the  support  of  his 
wife's  children  by  a  former  husband,  and  there  would  seem  to 
be  no  good  reason  why  he  should,  in  an  action  in  her  name 
or  in  both  of  their  names,  recover  the  wages  of  the  child. 

Had  the  minor  daughter  lived  in  the  family  of  the  step- 
father, and  been  supported  by  him,  he  would  have  been  enti- 
tled to  her  services,  unless  a  contract  to  the  contrary  had  been 
made.  WiUiama  v.  Hutchinaony  3  Comst.  312;  S.  C,  5  Barb. 
122. 

Had  there  been  an  express  promise  by  the  defendant  to  pay 
the  wages  to  the  mother  proved,  perhaps  the  rule  would  have 
been  different. 

In  Pray  v.  Gorham,  supra,  it  is  said :  '^  A  minor  child 
may  consent  to  become  the  servant  of  the  mother,  and  she 
may  make  a  contract  with  another  person  for  his  services,  as 
she  would  for  the  services  of  any  other  person,  who  had  for  the 
time  being  become  her  servant,  and  may  in  such  case  recover 
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for  those  services/'  (Xapp  y.  QTeen,  10  Met.  439^  is  cited  in 
support  of  the  statement. 

The  complaint  hardly  brings  the  case  within  the  role  thus 
stated^  and  we  think  it  was  insufficient. 

The  evidence  was  not  sufficient  to  justify  the  verdict  of  the 
jury. 

The  judgment  is  reversed^  with  costs^  and  the  cause  remanded, 
witli  instructions  to  sustain  the  motion  in  aixest  of  judgments 


Habness  ET  Ali.  V.  Habness  ET  Ali. 

PABnTZON.— JVeio  Trial  as  xf  JSi^/U.— -In  a  proceeding  for  partitaon  behreea 
a  widow  and  the  bein  of  her  deceased  hnsband,  where  certain  lands  con* 
yeyed  bj  the  husband  to  two  of  his  sons  are  claimed  by  the  sons  to  have 
been  gifts,  and  by  the  widow  and  other  heirs  to  have  been  advancements^ 
on  a  decision  adverse  to  the  claim  of  the  sons,  they  are  not  entitled  to  a 
new  trial  ss  of  right. 

Same. — JS'vu2efice. — jiefoonoemen/s. — Where  a  f ather,  in  his  lifetime,  conveyed 
lands  to  two  of  his  sons,  and  after  his  death  they  were  claimed  by  the 
widow  and  other  heirs  to  have  been  conveyed  as  advancements,  a  con- 
versation with  the  father  several  months  subsequent  to  the  making  of  the 
conveyances,  concerning  the  alleged  advancements,  is  inadmissible  in  evi- 
dence against  the  sons.  Such  conversation  is  inadmissible  nnless  it 
occurred  before  or  at  the  time  of  the  transaction,  or  so  immediately  sub- 
sequent thereto,  as  to  become  a  part  of  the  res  ^«8to.  TToofery  v.  TTooIei^v 
29Ind.  249,  and  Hamlyn  v.  NabU,S7  Ind.  284^  so  far  as  they  conflict  with 
this  opinion,  are  overruled. 

From  the  Howard  Common  Pleas. 

If.  B.  Idnsday,  M.  Bell,  and  A.  8.  BeU^  for  appellants. 
D.  Twrpie  and  H.  D,  Pierce^  for  appellees. 

BiDDLE^  J. — Petition  for  partition  of  lands.  No  question 
is  raised^  in  error^  on  the  pleadings.  The  cause  was  tried  hj 
the  court^  decree  of  partition  made^  and  land  divided  hj  com* 
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missioners.    A  motion  for  a  new  trial  was  overroled.    Excep- 
tions and  appeal  taken. 

The  parties  to  the  controversy  are  the  widow  and  heirs  of 
Andrew  J.  Harness,  deceased,  intestate,  who,  daring  his  life- 
time, purchased  and  caused  to  be  conveyed  to  two  of  his  sons, 
William  W.  Harness  and  Lewis  H.  Harness,  each  a  farm  of 
the  value  of  four  thousand  dollars.  These  &rms  are  claimed 
as  gifts  by  William  and  Lewis,  and  charged  by  the  widow  and 
remaining  heirs  to  be  advancements. 

A  new  trial  was  claimed  by  the  appellants  as  of  right,  under 
the  statute  (2  G.  &  H.  283,  sec.  601),  but  we  think  they  were 
not  entitled  to  it. 

There  was  no  question  of  title  raised  either  by  the  plead- 
ings or  evidence,  nor  can  we  find  by  the  record  that  the  appel- 
lants paid  the  costs,  upon  which  condition  the  new  trial  as  of 
right  depended. 

A  witness,  A.  J.  Forgy,  called  by  the  appellees,  was  asked 
to  state  what  conversation  he  had  had  with  the  deceased  at 
any  time  about  the  advancements  in  controversy,  and,  over 
the  objection  and  exception  of  the  appellants,  was  allowed  to 
testify  to  conversations  had  with  deceased  several  months  sub- 
sequent to  the  making  of  the  conveyances  to  William  W.  Har- 
ness and  Lewis  H.  Harness  for  the  lands  in  controversy, 
concerning  the  alleged  advancements.  This  was  erroneous. 
Such  a  conversation  was  inadmissible,  unless  it  occurred  before^ 
at  the  time  of,  or  so  immediately  subsequent  to  the  transac- 
tion as  to  become  a  part  of  the  res  gestcB, 

The  case  of  Woolery  v.  Woolery,  29  Ind.  249,  and  of  HaTn- 
lyn  V.  Neabit,  37  Ind.  284,  which  follows  it,  so  far  as  they  con- 
flict with  this  opinion,  are  overruled.  The  rulings  in  those 
two  cases  seem  to  militate  against  a  well  settled  principle  in 
the  law  of  evidence,  and  are  quite  unsupported  by  authority. 
Indeed,  the  current  of  authority  is  against  them,  and  we  think 
they  ought  not  to  be  sustained  as  to  that  point.  We  cannot 
perceive  any  good  reason  why  a  different  rule  of  evidence 
should  be  applied  to  the  rights  of  a  donee  who  takes  by  an 
Voi-.  XLIX.— 26 
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advancement^  from  that  applicable  to  the  rights  of  a  vendee 
who  takes  by  bargain  and  sale.  In  neither  instance  shonld 
the  statements  of  the  grantor^  made  after  he  has  conveyed  the 
property,  and  independent  of  the  transaction,  be  allowed  to 
affect  the  rights  of  the  grantee. 

For  the  security  of  property  and  the  repose  of  titles,  the 
character  of  such  a  conveyance  must  be  held  as  fixed  at  the 
time  it  is  made,  and  not  afterwards  subject  to  the  whim  or 
caprice  of  the  grantor.  Dvling  v.  Johnson,  32  Ind«  155 ;  Sid- 
mouth  V.  SidmoiUh,  2  Beav.  447 ;  Parka  v.  Parks,  19  Md. 
323;  Oca  V.  OeeU,  20  Md.  153. 

Judgment  reversed ;  cause  remanded,  for  further  prooeed- 
ings  according  to  this  opinion. 


MiDDIiEWOBTH   £T  UX.  V.  MoDoWELIi. 

IhvoBCE. — Foreign  JvdgmaU  fir  Aimcny, — Senioe  by  PMiotOioiiL — ^A.  jndg- 
ment  for  alimony  rendered  in  another  state,  where  the  only  notice  to  the 
defendant  was  by  publication,  and  he  did  not  appear,  and  the  record  does 
not  show  that  he  was  a  resident  of  that  state,  can  have  no  force  in  this  State. 

From  the  Knox  Circuit  Court. 

J,  W.  Burton  and  J.  W.  Ogden,  for  appellants. 
F.  TT.  Vtehe,  for  appellee. 

WoRDES,  J. — Complaint  by  the  appellants  against  the 
appellee.  Demurrer  to  the  complaint  for  want  of  sufficient 
£icts  sustained,  and  exception.  Final  judgment  for  the 
defendant. 

The  case  made  by  the  complaii^t  is  this :  The  plaintiff,  Mary 
E.,  was  formerly  the  wife  of  the  defendant,  McDowell,  but 
she  obtained  a  divorce  from  him  in  the  district  court  of 
Wapello  county,  Iowa,  and  has  since  intermarried  with  her 
co-plaintiff,  Archibald  Middleworth.     In  the  proceedings  for 
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4livoroe^  the  defendant  was  notified  by  publication  and  not  by 
personal  service^  and  he  did  not  appear  thereto^  but  made 
default.  In  that  proceedings  the  plaintiff,  Mary  E.,  recovered 
^  judgment  or  decree  for  alimony  in  the  sum  of  five  hundred 
dollaro  against  the  said  McDowell.  The  record  does  not  show 
whether  McDowell  was  a  resident  of  the  State  of  Iowa  at  the 
time  of  the  proceeding  for  divorce  and  alimony,  but  the  infer- 
-ence  is  that  he  was  not;  otherwise  it  would  seem  that  he 
should  have  been  served  with  process.  Nor  is  any  statute  of 
Iowa  shown  authorizing  a  personal  judgment,  as  for  alimony, 
on  publication,  without  other  service  of  process. 

This  action  was  brought  on  the  judgment  for  alimony  thus 
rendered,  and  the  question  arises,  whether,  on  the  facts  above 
stated,  the  plaintiffs  were  entitled  to  recover. 

It  will  be  seen  from  the  statement  of  the  case,  that  the  ques- 
tion does  not  arise,  whether  if  McDowell  had  been  a  resident 
of  Iowa  at  the  time  of  the  proceedings  In  the  divorce  case, 
and  if  there  was  a  statute  of  that  state  authorizing  personal 
judgmente  on  pubUcation,  the  judgment  would  be  re^ed  as 
valid  elsewhere.  We  assume  that  McDowell  was  not  a  resi- 
dent of  Iowa  at  the  time  of  the  proceedings  in  the  divorce 
case,  first,  because  that  may  be  inferred  from  the  fact  that  he 
was  notified  by  publication  only ;  and,  secondly,  if  he  was  then  a 
resident  of  that  state,  the  fact  should  be  made  to  appear  affirm- 
atively, in  order  that  he  be  bound  by  the  judgment  for  ali- 
mony, he  having  been  notified  by  publication  only,  and  not 
having  appeared  to  the  action,  or  otherwise  submitted  to  the 
jurisdiction  of  that  court  If  McDowell  was  not  a  resident 
of  Iowa,  it  is  not  very  material  what  may  have  been  the  stat- 
ute of  that  state  in  respect  to  notifying  parties  by  publication, 
inasmuch  as  non-residents  could  not  be  affected  thereby,  to  the 
extent  of  making  personal  judgments  against  them,  founded 
on  publication  merely,  valid  in  any  other  jurisdiction. 

In  Beard  v.  Beard,  21  Ind.  321,  it  was  held  to  be  compe- 
tent for  the  legislature  to  authorize  the  courts  of  the  State  to 
render  personal  judgments  for  alimony,  in  divorce  cases,  upou 
-constructive  notice,  against  citizens  of  the  State,  but  that  it 
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<x>iild  not  authorize  Buch  judgments,  upon  such  notioe,  against 
the  citizens  of  another  state,  unless  the  latter  submit  to  the 
jurisdiction  of  our  courts  by  voluntarily  appearing  to  such 
action  therein.  See,  also,  upon  this  subject,  the  case  of  Xytir 
T.  Lytte,  48  Ind.  200. 

Whatever  may  be  the  effect  given  to  the  judgment  for  ali- 
mony in  the  state  where  it  was  rendered,  it  can  have  no  force 
out  of  that  state,  for  the  reason  that  the  court,  by  the  publi- 
cation, acquired  no  jurisdiction  of  the  defendant  which  author- 
ized it  to  render  a  personal  judgment  against  him.  This  view 
is  fully  sustained  by  the  cases  of  UArcy  v.  Kdckum^  11 
How.  (U.  S.)  165,  and  Board  of  Public  Works  v.  Cbbmbia 
OoUege,  17  Wal.  521. 

The  court  below  committed  no  error  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  affirmed^  with  costs. 


Jackson  v.  Swope. 

.Affeaii  nu>H  Jusnos  of  the  Peace.-- i4iiieiidiitefit--Trat«er. --Where  » 
caoBe,  commenced  before  a  justice  of  the  peace,  was  appealed  bj  the 
defendant  to  the  circuit  court,  and  he  there  amended  his  answer  of  coun- 
ter-claim, 80  as  to  claim  a  judgment  against  the  plaintiff  for  seven  hun- 
dred dollars  after  satisfying  the  claim  of  the  plaintiff,  the  plaintiff  not 
objecting  to  the  amendment  or  taking  any  steps  in  relation  thereto,  and 
after  issue  joined  upon  the  answer,  the  cause  was,  by  agreement,  referred 
to  arbitrators,  whose  decision  was  to  be  final,  judgment  to  be  rendered 
thereon,  and  the  arbitrators  heard  the  cause,  and  reported  to  the  court  a 
finding  in  favor  of  the  defendant  for  three  hundred  and  ninety-eeven  dol- 
lars and  sixty-eight  cents,  it  was  then  too  late  for  the  plaintiff  to  object^ 
he  having  waived  the  objection  to  the  amount  claimed  by  the  defendant's 
amendment,  which  he  might  have  made  at  the  proper  time,  and  it  was 
error  for  the  court  to  then  dismiss  the  cause. 

From  the  Morgan  Circuit  Court 
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W.  B.  Harrison  and  W.  8.  Shirley,  for  appellant. 
8.  Olaypool,  F.  P.  A.  Phelps,  and  8.  Harriman,  for  appel- 
lee. 

Downey,  J. — Swope  sued  Jackson  before  a  justice  of  the 
peace,  for  the  price  of  goods  sold  and  delivered.  The  com- 
plaint was  in  two  paragraphs,  each  demanding  judgment  for 
eifi:hty-seven  dollars  and  eighty  cents.  The  defendant  pleaded 
» l,^ter-claim,  claiming  judgment  for  two  hundred  dollars, 
after  satisfying  the  plaintiff's  demand. 

The  justice  of  the  peace  rendered  judgment  for  the  plaintiff 
in  the  sum  of  seventy-eight  dollars  and  forty-four  cents.  The 
defendant  appealed  to  the  circuit  court. 

In  the  circuit  court,  the  defendant  amended  his  answer, 
and  demanded  judgment  for  seven  hundred  dollars,  after  sat- 
isfying  the  plaintiff  ^s  claim.  The  plaintiff  replied  by  a  gen- 
eral denial. 

By  an  order  of  the  court,  on  an  agreement  in  writing,  "  the 
-cause,  as  contained  in  the  complaint,  and  answer  and  reply, 
and  the  issues  in  said  cause/^  was  referred  to  Jackson  L.  Jes- 
sup  and  David  George,  arbitrators,  giving  them  the  privilege 
of  choosing  a  third  man  as  an  umpire  in  said  cause. 

It  was  agreed  that  the  decision  should  be  final,  and  should 
be  entered  of  record  in  the  said  Morgan  Circuit  Court,  and 
that  judgment  thereon  should  be  rendered  by  said  court. 

A  time  and  place  were  fixed  for  the  meeting  of  the  arbitra- 
tors. The  parties  each  executed  to  the  other  bond  with  surety 
to  abide  by  and  perform  the  award  and  the  judgment  of  the 
court  thereon.  At  the  time  and  place  agreed  upon,  Jessup, 
one  of  the  arbitrators,  did  not  attend,  and,  by  agreement  of 
the  parties  and  upon  order  of  David  George,  the  other  arbi- 
trator, another  time  and  place  were  fixed  for  the  meeting. 
Afterward,  the  referees  reported  to  the  court,  that  at  the  time 
and  place  agreed  upon  they  met,  the  parties  being  present^ 
and,  in  pursuance  of  the  agreement,  selected  Wesley  Allen  as 
umpire;  that  after  hearing  the  allegations  and  proofs,  George, 
one  of  the  arbitrators,  and  Allen,  the  umpire,  agreed  and 
•awarded  that  Swope  was  indebted  to  Jackson  in  the  sum  of 
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three  hundred  and  ninety-seven  dollars  and  sixty-eight  cents; 
that  Swope  should  pay  that  amount  to  Jackson^  with  interest, 
from  that  date^  and  that  Swope  should  pay  the  costs  of  the 
action. 

It  is  stated  in  the  report,  that  a  disagreement  having  occur- 
red between  the  arbitrators,  the  umpire  was  caUed  upon  and 
did  aid  in  making  the  award.  They  also  reported  an  item- 
ized statement  of  the  costs  of  the  arbitration.  Jessup,  who 
signed  another  report  or  statement,  was  in  favor  of  giving 
Jackson  one  hundred  dollars  only,  and  hence  did  not  agree 
with  the  other  arbitrator. 

The  defendant  moved  the  court  for  judgment  in  his  favor 
on  the  report.  The  plaintiff  moved  the  court  to  strike  the 
cause  from  the  docket.  Afterward,  the  defendant  again  moved 
for  judgment  on  the  report,  and  filed  a  notice  of  such  motion,, 
which  he  had  caused  to  be  served  on  the  plaintiff. 

It  was  then  agreed,  that  ^'  if  the  said  defendant,  Eli  Jack- 
son, shall,  at  the  next  term  of  this  court,  upon  some  day  dur* 
ing  the  first  week  of  the  term,  make  such  proof  as  shall  enti- 
tle him,  the  defendant,  to  a  rule  of  this  court  against  said 
plaintiff,  to  show  cause  why  said  judgment  should  not  be  ren- 
dered by  this  court  upon  the  award  heretofore  filed  in  this  cause,^ 
then  the  said  Samuel  Swope  agrees  to  waive  service  of  notice 
of  said  rule,  and  to  answer  said  rule  without  service  of  notice 
thereof  immediately  during  said  term,  or  upon  any  day  that 
the  court  may  order  and  direct ;  and  the  said  Swope  now 
enters  his  special  appearance  for  the  purpose  of  making  this 
agreement;  and  this  is  to  be  without  prejudice  to  his  right  to 
insist  upon  his  motion  to  have  said  action  dismissed.^' 

It  was  stipulated  by  the  defendant  that  the.execution  of  the 
agreement  should  not  waive  his  ^'  right  to  insist  that  the  case 
was  referred  to  Greorge  and  others  to  report  as  referees.'' 

Under  this  agreement,  the  cause  was  continued  until  the 
next  term  of  the  court. 

At  the  next  term,  the  court  overruled  the  motion  of  the 
plaintiff  to  strike  the  cause  from  the  docket,  and  also  the  motion 
of  the  defendant  for  judgment  on  the  report.     The  court  thei^ 
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entered  a  rule  that  the  plaintiff  show  cause  why  judgment 
should  not  be  rendered  upon  the  award  filed  and  recorded^  to 
which  the  plaintiff  excepted. 

The  plaintiff  then  filed  his  reasons  why  judgment  should 
not  be  rendered  on  the  report. 

The  defendant  demurred  separately  to  the  grounds  of  objec- 
tion to  the  report^  and  his  demurrer  was  overruled.  He  then 
replied  by  a  general  denial. 

There  was  a  trial  by  the  court  and  a  finding  for  the  plain- 
tiff^ and  that  judgment  ought  not  to  bd  rendered  on  the  award. 

The  defendant  moved  for  a  new  trial,  his  motion  was  over- 
ruled, and  final  judgment  rendered  on  the  finding,  that  the 
defendant  take  nothing  upon  the  said  award,  that  the  cause  be 
stricken  from  the  docket,  and  that  the  plaintiff  recover  his 
costs. 

The  errors  assigned  are  the  following : 

1.  Refusing  to  enter  judgment  in  &vor  of  the  appellant 
upon  the  report  of  the  referees. 

2.  Overruling  the  appellant's  demurrer  to  the  answer  set- 
ling  up  reasons  why  judgment  should  not  be  rendered  on  the 
report  of  the  referees. 

3.  Striking  the  cause  from  the  docket  on  motion  of  appel- 
lee. 

4.  In  rendering  judgment  in  favor  of  the  appellee  for  costs. 

5.  In  refusing  to  grant  a  new  trial  on  motion  of  the  appel- 
lant. 

The  first  question  made  is  with  reference  to  the  jurisdiction 
of  the  circuit  court.  It  is  urged  by  counsel  for  appellee,  that 
when  the  answer  was  amended  in  that  court  so  as  to  claim  an 
amount  greater  than  that  of  which  the  justice  of  the  peace 
had  jurisdiction,  the  action  should,  for  that  reason,  have  been 
dismissed.  The  practice  in  appeals  from  justices  of  the  peace 
seems  to  have  been  to  treat  the  case,  for  many  purposes,  as  if 
still  pending  in  that  court.  It  has  accordingly  been  held, 
that  the  plaintiff  cannot  amend  his  complaint  in  the  circuit 
court  so  as  to  claim  an  amount  greater  than  that  of  which  the 
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justice  of  the  peace  had  jurisdiction.  Priiohard  v.  BaaihobH 
mew,  45  Ind.  219. 

If^  in  the  justice^s  court^  the  amount  of  the  plaintiff's  claini 
exceed  the  jurisdiction  of  the  justice^  the  action  should  be  dis- 
missed ;  and  if  the  defendant^  after  crediting  the  plaintiff's 
demand,  claim  a  balance  larger  than  the  amount  of  which  the 
justice  has  jurisdiction,  his  claim  should  be  rejected.  Alexcm- 
der  V.  Peek,  5  Blackf.  308. 

In  the  case  cited,  the  defendant  had  filed  before  the  justice 
of  the  peace  a  claim  larger  than  that  of  which  the  justice 
had  jurisdiction,  and  it  was  decided  that  it  should  have  been 
set  asidQ  and  rejected  on  motion  in  the  circuit  court 

Under  these  rulings,  it  is  evident  that  if  the  plaintiff  had 
moved  the  court  to  reject  the  counter-claim  of  the  defendant 
filed  in  the  circuit  court,  his  motion  should  have  been  sus- 
tained. But  he  did  not  do  this,  but  took  the  chances  of  get- 
ting a  finding  in  his  favor,  and  not  until  he  was  disappointed 
in  this  did  he  make  any  question  as  to  the  jurisdiction  of  the 
court. 

The  circuit  court  had  jurisdiction  of  the  amount  claimed 
by  the  defendant,  had  the  action  originated  in  that  court,  and 
we  are  required,  therefore,  to  decide  the  question  whether, 
when  one  or  both  of  the  parties,  on  appeal  from  the  judgment 
of  a  justice  of  the  peace,  pleads  de  novo,  or  amends  the  plead- 
ings so  as  to  claim  an  amount  greater  than  he  could  have 
claimed  before  the  justice  of  the  peace,  and  no  objection  is 
made  by  his  adversary,  this  is  not  to  be  regarded  as  a  waiver 
of  the  objection  which  might  have  been  made.  We  do  not 
forget  that  it  is  a  well  settled  rule  of  law,  that  consent  of  the 
parties  cannot  confer  upon  a  court  jurisdiction  of  a  subject- 
matter,  where  the  law  does  not  give  it.  But  this  is  not  such 
a  case. 

As  we  have  already  said,  the  circuit  court  had  jurisdiction 
of  the  amount  claimed  by  the  defendant,  had  the  action  origi- 
nated in  that  court.  There  is  no  case,  we  think,  where  it  haa 
been  held  that  the  circuit  court  is  ousted  of  its  jurisdiction 
by  an  amendment  in  that  court  on  appeal,  unless  the  objec* 
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tion  was  made  at  the  time.  We  must  either  hold  that  the 
objection  was  waived  by  not  making  it  at  the  time^  or  we  must 
decide^  as  the  circuit  court  appears  to  have  done^  that  the 
court  was  ousted  of  its  jurisdiction^  and  the  whole  proceeding 
void  after  the  filing  of  the  answer.  "We  think  we  should  hold, 
and  accordingly  we  do  hold,  that  the  objection  was  waived, 
because  it  was  not  made  in  proper  time. 

The  court  must  have  disposed  of  the  case  on  the  ground 
that  there  was  no  longer  any  jurisdiction  of  the  cause  in  the 
court,  on  account  of  the  amendment  of  the  answer;  for  other- 
wise the  court  should  not  have  dismissed  the  action,  but,  if 
the  report  of  the  referees  or  arbitrators  was  set  aside,  should 
have  again  referred  the  cause,  or  proceeded  to  try  it  in  some 
legal  mode.  Even  had  the  plaintiff  chosen  to  dismiss  his  action^ 
in  the  event  that  the  report  was  set  aside,  this  would  not  have 
prevented  the  defendant  from  proceeding  to  judgment  on  his 
counter-claim.     2  G.  &  H.  217,  sec.  865. 

Inasmuch  as  it  seems  clear  that  the  court  erred  in  dismiss- 
ing the  action,  and  that  the  court  did  not  pass  upon  the  valid- 
ity of  the  report  of  the  referees  or  arbitrators,  we  will  proceed 
no  further  in  the  examination  of  the  questions  in  the  case^ 
until  there  has  been  a  decision  upon  them  in  the  circuit  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
toT  further  proceedings. 


OooPEB  ifr  All.  V.  Hah  et  aim 

FRAcnCB. — Motion  for  New  IHaL — ^A  motion  for  a  new  trial  on  the  ground 
of  the  improper  admisBion  or  exclusion  of  evidence,  for  the  character  and 
purport  of  which  reference  is  made  to  a  bUl  of  exceptions  not  then  filed, 
is  too  uncertain  and  indefinite  to  present  anT*  question. 

ILvsBA3mAjn>WiFK.--Bveeedmsf»toSitb^ 
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A.  bought  certain  real  estate  with  a  mill  thereon  of  B.,  and  caused  it  to 
be  conveyed  to  the  wife  of  A.  Certain  real  estate  of  the  wife  of  A.  was 
given  in  part  payment  to  B.,  and  the  notes  of  A.  and  wife  secured  bj 
mortgage  were  given  for  the  residue  of  the  purchase-money.  Before  the 
notes  were  paid,  the  mill  was  burned,  and  thereafter  the  real  estate  was  reoon-- 
veyed  to  B.,  who  accepted  it  as  part  payment  of  the  notes.  A.  and  wife 
bad  no  money  or  property  wherewith  to  pay  the  balance.  C,  a  brother  of 
A.  had  assisted  him  in  running  the  mill  before  it  was  burned,  and  on  cer- 
tain contingencies  was  to  have  become  the  owner  of  a  part  of  it.  The 
citizens  and  neighbors  raised  some  money  to  aid  in  starting  another  mill. 
C.  procured  another  tract  of  real  estate  on  his  own  credit,  and  on  the  sug- 
gestion of  those  proposing  to  aid  in  the  erection  of  the  mill,  conveyed  one- 
half  of  it  to  the  wife  of  A.,  and  the  two  brothers,  with  the  assistance  given 
them  and  on  their  credit,  erected  a  mill,  each  of  them  working  in  the 
erection  and  running  of  the  same. 

Mdd^  that  B.  could  not  subject  the  latter  real  estate  to  (he  payment  of  the 
balance  due  on  his  notes. 

Same. — Agency  <^  Husband, — A  wife  may  employ  her  husband  to  act  as  her 
agent  in  operating  a  mill  owned  by  her,  and  such  employment  is  not  proof 
of  an  attempt  on  her  part  to  defraud  his  creditors. 

Sake. — ^The  husband  in  such  case  has  the  right  to  give  his  personal  services 
and  skill  to  the  management  of  his  wife's  property  without  any  other 
oompensation  than  the  support  and  maintenance  of  himself  and  family. 

From  the  Howard  Circuit  Court. 

N.  iJ.  Overman  and  J.  (yBrien^  for  appellants. 
J".  W.  K&m,  L,  J.  Hackney,  and  N.  R.  Linaday,  for  appel- 
lees. 

BnsKiBE^  J.— The  appellants  by  this  action  sought  the 
recovery  of  a  personal  judgment  against  George  W.  Ham, 
upon  two  notes  executed  by  him  and  his  wife,  and  payable  to 
the  appellants^  and  a  decree  subjecting  certain  real  estate  to 
sale  for  the  payment  of  such  judgment. 

A  demurrer  was  overruled  to  the  complaint  and  sustained 
to  the  second  paragraph  of  the  separate  answers  of  each  of 
the  appellees,  but  no  question  is  made  in  reference  to  such 
ruUngs. 

The  cause  was  tried  by  the  court  and  resulted  in  a  finding 
against  George  W.  Ham  in  the  sum  of  two  thousand  five  hun- 
dred and  ninety-seven  dollars  and  sixty-six  cents,  and  a  find- 
ing in  favor  of  the  other  appellees. 


MAY  TERM,  1875.  39& 

Cooper  c<  oZ.  v.  Ham  el  oL 

There  is  in  the  record  what  purports  to  be  a  special  find- 
ing of  facts  and  conclusions  of  law  thereon^  but  such  special 
finding  is  not  signed  by  the  judge^  and  does  not  appear  to  have 
been  rendered  at  the  request  of  either  of  the  parties^  and  con- 
sequently  no  question  is  presented  for  our  decision  in  reference 
to  the  conclusions  of  law  announced. 

The  only  assignment  of  error  which  presents  any  question 
here  is  based  upon  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial^  and  that  only  presents  the  question 
whether  the  finding  is  sustained  by  the  evidence.  The  appel- 
lants assigned  as  reasons  for  a  new  trial  the  admission  of  ^ 
improper  and  the  exclusion  of  proper  evidence,  as  to  the 
character  and  purport  of  which  reference  is  made  to  the  bill 
of  exceptions,  which  was  not  then  in  existence,  and  was  not 
signed  and  filed  until  long  after  the  adjournment  of  thecourt. 
It  is  settled  by  repeated  decisions  of  this  court,  that  such  rea- 
sons are  too  uncertain  and  indefinite  to  present  any  question 
for  the  decision  of  the  lower  court,  and  hence  cannot  be  con- 
sidered here. 

The  evidence  is  quite  voluminous,  but  the  facts  proved  can 
be  so  summarized  as  to  present  the  questions  of  law  arising 
thereon. 

1.  That  on  the  2d  clay  of  July,  1868,  George  W.  Ham  pur- 
chased of  the  appellants  six  acres  of  land  with  a  mill  thereon^ 
for  the  sum  of  sixty-five  hundred  dollars,  and  caused  the  same 
to  be  conveyed  to  his  wife,  Frances  A.  Ham ;  that  in  payment 
of  twenty-five  hundred  dollars  of  such  purchase-money.  Ham 
and  wife  conveyed  to  appellants  sixty  acres  of  land,  which 
Frances  A.  had  inherited  firom  her  fether,  and  held  as  her  sep- 
arate estate;  that  for  the  balance  of  such  purchase-money^ 
Creorge  W.  and  Frances  A.  gave  their  notes  and  a  mortgage 
on  the  property  so  purchased ;  that  George  "W.,  being  a  prac- 
tical miller,  took  charge  of  such  mill  and  operated  the  same 
until  the  15th  day  of  June,  1870,  when  such  mill  was  entirely 
consumed  by  fire ;  that  during  the  time  the  said  mill  was  se 
operated,  George  W.  paid  the  appellants,  out  of  the  earnings 
of  such  mill,  the  sum  of  eleven  hundred  and  fifty  dollars  ; 
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that  after  the  mill  bamed^  George  W.  and  Franees  A.  reoon- 
vcyed  to  appellants  the  six  acres  of  land,  and  received  a  credit 
therefor  in  the  sum  of  twelve  hundred  and  sixty  dollars,  which 
left  unpaid  of  such  purchase-money  the  two  notes  sued  on  for 
one  thousand  dollars  each,  due  respectively  the  Ist  days  of 
January,  1872  and  1873,  with  six  per  cent  interest ;  that  the 
said  George  W.  had  no  money  or  property  of  his  own  when 
such  property  was  purchased ;  that  Martin  G.  Ham,  a  brother 
of  George  W.,  and  appellee,  had  no  interest  in  such  mill,  but 
aided  and  assisted  in  running  and  operating  the  same  under 
an  agreement  that  when  the  purchase-money  was  paid  to  appel- 
lants, he  was  to  have  a  one-third  interest  therein,  but  such 
arrangement  was  never  consummated. 

2.  After  the  mill  was  burned,  the  citizens  in  and  about 
Bussiaville,  where  such  mill  had  been  situated,  held  several 
public  meetings,  and  means  were  adopted  to  induce  George 
W.  and  Martin  G.  Ham  to  build  another  mill  in  said  town ; 
that  the  sum  of  about  sixteen  hundred  dollars  in  money,  mate- 
rials, and  labor,  were  subscribed,  to  be  expended  under  the 
eontrol  and  management  of  a  committee,  about  eighty  per 
oent.  of  which  was  afterward  paid ;  that  such  citizens  were 
actuated  mainly  by  a  desire  to  have  a  mill  in  their  vicinity, 
and  secondarily  to  aid  the  Hams,  who  liad  lost  everything  by 
the  fire ;  that  while  they  desired  George  W.  Ham  to  superin- 
tend the  erection  and  operate  the  mill  after  its  completion, 
they  were  unwilling  that  the  title  to  such  mill  and  necessary 
ground  should  be  in  him,  because  the  appellants  would  sell 
die  same  on  execution  to  satisfy  their  claims  against  him ;  that 
it  was  at  first  supposed  that  the  fact  that  Frances  A.  Ham  had 
signed  the  notes  to  appellants  would  render  her  liable,  and 
that  such  property  could  be  reached  in  her  hands ;  that  to 
avoid  these  dangers,  Martin  G.  Ham  purchased  of  Dr.  Shir- 
ley certain  ground  as  a  site  for  such  mill,  and  took  a  deed  in 
his  own  name,  and  executed  his  own  note  iEbr  one  hundred 
and  fifty  dollars  in  payment  therefor ;  the  money  subscribed  by 
the  citizens  being  insufficient  to  erect  such  mill,  the  enterprise 
waa  about  to  be  abandoned,  when  it  was  aaoertained  that  & 
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mill  ooold  be  parchased  in  Miami  county  and  removed  io 
Suasiaville ;  the  Hams  went  and  examined  die  mill^  and  ascer- 
tained that  it  could  be  purchased  for  two  thousand  three  hun- 
dred dollars ;  that  to  aid  in  the  purchase  of  said  mill,  one 
Thomas  Batcliff  conveyed  to  Martin  G.  Ham  forty  acres  of 
land,  and  took  his  note  therefor  and  a  mortgage  on  the  mill 
when  put  up  at  Russiaville ;  the  mill  purchased  as  aforesaid 
was  paid  for  as  follows :  one  thousand  dollars  in  the  land  con- 
veyed by  Batcliff;  two  hundred  dollars  cash,  of  money  sub- 
scribed by  citizens ;  two  notes  for  two  hundred  and  fifly  dol- 
lars each,  which  were  signed  by  the  Hams  and  the  committee 
of  citizens ;  that  there  was  an  incumbrance  on  said  mill  of  six 
hundred  dollars,  which  was  assumed  by  the  purchasers ;  that 
the  mill-site  and  mill  were  conveyed  to  Martin  6.  and  Fran- 
ces A.  Ham ;  that  after  such  mill  was  removed  to  Bussia- 
ville,  the  said  committee,  having  ascertained  that  Mrs.  Fran-  ^ 
ces  A.  Ham  had  not  rendered  herself  personally  liable  by  sign- 
ing the  notes  sued  on,  and  having  great  sympathy  for  her  in 
her  loss  by  the  fire,  required  of  Martin  G.  Ham,  as  a  condi- 
tion on  which  they  would  aid  in  the  construction  of  such  mill, 
that  he  should  convey  to  her  one  undivided  half  of  said  real 
estate  purchased  as  a  site  for  said  mill ;  and  such  conveyance 
was  made  to  her  without  the  knowledge  of  herself  or  husband; 
that  George  W.  and  Martin  G.  Ham  superintended  and 
directed  the  erection  of  said  mill,  and  aided,  by  their  own  labor 
and  the  use  of  a  wagon  and  team  which  belonged  to  them,  in 
its  construction ;  that  after  the  mill  was  completed,  George 
W.  and  Martin  G.  ran  and  operated  such  mill  until  the  7th 
day  of  March,  1872,  when  Martin  G.  sold  and  conveyed  to 
Melvin  Seward  one  undivided  half  of  such  mill  for  twenty- 
seven  hundred  dollars,  which  was  to  be  paid  as  follows :  six 
hundred  dollars,  paid  in  cash ;  two  notes  for  three  hundred 
and  ninety-eight  dollars  each,  payable  in  eighteen  and  thirty 
months;  and  Seward  assumed  the  payment  of  one-half  of  the 
debts  of  the  mill,  which  were  estimated  at  about  fourteen  hun- 
dred dollars ;  that  after  the  mill  commenced  running,  the 
Hams  erected  on  the  lots  purchased  of  Dr.  Shirley  a  small 
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frame  house^  at  a  cost  of  about  three  hundred  and  fifty  dol- 
lars^ which  was  paid  for  out  of  the  earnings  of  the  mill, 
and  was  used  by  George  W.  Ham  and  his  wife  as  a  residence; 
the  lots  purchased  of  Dr.  Shirley  were  paid  for  out  of  the 
earnings  of  the  mill^  and  the  two  notes  given  for  the  mill  pur- 
<;hased  in  Miami  county  were  paid  out  of  the  earnings  of  the 
mill ;  that  after  Seward  became  the  owner  of  one-half  of  such 
mill;  he  paid  out  of  the  earnings  of  the  mill  six  hundred  and 
twenty-eight  dollars  to  BatclifiP^  and  he  and  George  W.  Ham 
executed  a  new  note  for  four  hundred  dollars  for  the  balance 
<lue;  and  secured  the  same  by  mortgage  on  mill^  executed 
by  Seward  and  wife  and  George  W.  Ham  and  wife; 
that  there  had  been  a  foreclosure  of  the  note  for  six  hundred 
dollars^  which  was  on  the  mill  in  Miami  county  when  pur- 
chased;  and  the  payment  of  which  was  assumed^  which  judg- 
ment was  against  Seward  and  George  W.  and  Frances  A. 
Ham ;  that  George  W.  Ham  had  continuously  worked  and 
superintended  the  said  mill  from  the  time  of  its  completioa 
down  to  the  commencement  of  the  action ;  and  that,  when 
Seward  purchased  the  interest  of  Martin  G.  Ham,  he  knew 
that  George  W.  Ham  was  indebted  to  the  appellants  on  the 
notes  in  suit  for  the  old  mill,  which  was  burned,  and  he  also 
knew  of  the  donations  made  by  the  citizens,  and  how  the  mill 
was  purchased  and  paid  for  as  above  stated,  and  made  the 
purchase  in  good  &ith,  and,  as  he  swears,  without  any  knowl-* 
edge  that  the  title  had  been  taken  in  the  name  of  Martin  G. 
and  Frances  A.,  for  the  purpose  of  defrauding  the  appellants. 

It  is  very  earnestly  insisted  by  counsel  for  appellants,  that, 
upon  the  facts  stated,  George  "W.  Ham  was  the  owner  of 
the  entire  mill,  and  that  the  court  erred  in  refusing  to  decree 
its  sale  for  the  payment  of  the  judgment  rendered  against  him 
and  in  favor  of  appellants. 

The  acquisition  of  the  property  in  controversy  is  very  pecu- 
liarand  unusual.  Afler  the  destruction  of  the  mill  purchased  of 
appellants,  neither  of  the  Hams  possessed  any  money  or  prop* 
erty,  and  had  it  not  been  for  the  action  of  the  citizens  tho 
present  mill  would  not  have  been  erected.    It  very  clearly 
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sppears,  from  the  evidence,  that  Martin  G.  Ham  purchased 
the  site  for  the  present  mill  from  Dr.  Shirley  in  his  own  name 
And  upon  his  individual  credit,  and  he  afterward,  upon  the 
requirement  of  the  committee  of  the  donors,  conveyed  one 
undivided  half  thereof  to  Mrs.  Frances  A.  Ham.  After  the 
old  mill  was  purchased  in  Miami  county,  Mr.  Batcliff  con- 
veyed to  Martin  G.  Ham  forty  acres  of  land,  which  was  used 
in  part  payment  therefor.  Martin  G.  Ham  devoted  his  entire 
time,  labor,  and  skill  in  the  erection  and  operation  of  the  null, 
and  was  the  recipient  of  the  donation  on  the  part  of  the  cita- 
sens.  We  are  unable  to  discover  any  fraud  on  his  part  or 
any  attempt  to  cover  up  the  property  of  his  brother  George. 
He  was  the  absolute  owner  in  fee  of  the  site  of  the  mill,  and 
•contributed  as  much  to  the  erection  of  the  mill  as  his  brother, 
and,  in  our  opinion,  was  legally,  fidrly,  and  equitably  the 
owner  of  one-half,  and  had  lawful  right  to  sell  his  undivided' 
half  to  Mr.  Seward,  who  holds  the  same  free  from  any  claim 
on  behalf  of.  the  creditors  of  George  Ham. 

We  next  inquire  who  was  the  legal  and  equitable  owner  of 
the  other  moiety  of  the  mill.  The  means  of  Mrs.  Ham  were 
invested  in  the  purchase  of  the  mill  &om  appellants,  and  with 
its  destruction  she  and  her  husband  were  left  destitute  of 
money  or  property.  The  primary  object  with  the  citizens  was 
to  procure  the  erection  of  another  mill,  and  they  had  the  clear 
and  undoubted  right  to  have  the  title  to  such  mill  so  vested  as 
to  secure  its  perpetuation.  They  were  unwilling  to  contribute 
to  the  erection  of  a  mill  which  would  be  sold  upon  ^execution 
to  pay  the  debts  of  George  W.Ham.  They  were  under  neither 
a  legal  nor  moral  obligation  to  provide  for  the  payment  of  the 
debts  of  George  W.  Ham  to  appellants,  and,  hence,  it  was  not 
£raudulent  for  them  to  have  the  title  so  vested  as  to  defeat  the 
payment  of  appellants'  debt.  The  &ct  that  Mrs.  Ham  was  a 
married  woman  did  not  deprive  her  of  the  right  and  power 
to  acquire  a  valid  and  legal  title  to  either  real  or  personal 
property  by  gift.  The  citizens  required  that  the  title  to  one- 
half  of  the  property  should  be  vested  in  her,  and  made  this  a 
condition  upon  which  they  would  make  a  donation  to  aid  in 
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the  erectioii  of  the  mill.  We  think  that  Mrs.  Ham  became 
the  legal  and  equitable  owner  of  one-half  of  the  property  in 
dispute^  and,  being  the  owner,  she  had  the  right  to  appoint  her 
husband  her  agent  to  cany'on  the  business  for  her,  provided 
such  employment  was  in  good  fidth  and  not  merely  colorable. 

We  make  an  extended  quotation  from  the  recent  work  of 
Bump  on  Fraudulent  Conveyances,  p.  269.    He  says : 

'^  Creditors  have  no  power  to  compel  a  debtor  to  labor,  and 
earn  the  means  to  pay  their  demands.  He  may  resign  him- 
self to  hopeless  and  endless  want,  or  he  may  limit  his  exer- 
tions to  just  such  an  extent  as  may  be  adequate  to  fiimish  him 
the  means  of  a  scanty  subsistence,  and  in  all  this  he  violates 
no  legal  right  of  his  creditors.  The  law  allows  even  more 
tiian  this.  HIb  first  and  most  imperative  duty  is  to  support 
and  maintain  himself  and  family,  from  the  proceeds  of  his 
labor.  He  is  under  no  legal  or  moral  obligation  to  appropriate 
those  to  the  benefit  of  his  creditors,  and  leave  himself  and  his 
family  to  suffer  hunger  and  want.  Consequently  he  has  thd 
right  to  enter  into  a  contract  to  labor  for  another  in  considera- 
tion of  the  support  and  maintenance  of  himself  and  fiimilv. 
If  an  attachment  is  laid«in  the  hands  of  his  employer,  after  a 
contract  has  been  partially  performed,  he  may  refuse  to  com- 
plete it,  and  a  new  arrangement  may  be  made  for  the  purpose 
of  protecting  his  subsequent  earnings  from  the  effect  of  suck 
attachment.  He  is  not  permitted,  however,  to  make  an  assign- 
ment of  his  future  earnings  with  the  intent  to  delay,  hinder 
or  defraud  his  creditors. 

"  Not  Apply  Labob  to  AcJCUMuiiATioN  op  Propeett. — 
Although  the  law  will  not  compel  a  debtor  to  labor  and  earn 
money  to  pay  his  debts,  yet  there  is  a  strong  moral  obligation 
resting  upon  him  to  use  the  strength,  skill  and  talents  with  which 
he  is  endowed  for  that  purpose,  and  this  obligation  is  one  which 
the  law  to  a  certain  extent  recognizes  and  enforces.  He  has 
an  election  to  labor  or  not  as  he  may  please,  with  which  the 
law  will  not  interfere.  He  is  also  countenanced  by  the  law  in 
the  proper  discharge  of  his  duty  to  provide  a  maintenance  and 
support  for  himself  and  his  fiusily.    But  beyond  the  necessaiy 
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wants  of  himself  and  his  family,  there  is  a  limit  which  the  law 
does  not  allow  him  to  transcend.  He  is  not  pennitted  to  treas- 
ure up  a  fund  accruing  from  his  labor  or  vocation,  whatever 
it  may  be,  and  claim  that  it  shall  be  protected  for  the  benefit 
of  himself  or  his  fiunily,  against  the  demands  of  creditors. 
Every  agreement  or  contrivance  entered  into  with  a  view  to 
deprive  his  creditors  of  his  future  earnings,  and  enable  him 
to  retain  and  use  them  for  his  own  benefit  and  advantage,  or 
to  make  a  permanent  provision  for  his  family,  is  fraudulent 
and  void.  Although  his  creditors  cannot  compel  him  to  labor 
£)r  the  purpose  of  satisfying  their  demands,  yet  they  have  a 
just  claim  in  law  upon  the  fruits  of  his  hxbor  performed. 

"  Business  in  Wife's  Name. — ^The  law  does  not  permit  him 
to  carry  on  a  business  in  the  name  of  his  wife,  so  as  to  invest 
the  proceeds  of  his  skill  and  labor  in  her  name.  If  she  has  a 
separate  estate  she  may  employ  him  and  compensate  him  for 
his  services.  Such  employment,  however,  must  be  in  good 
faith,  and  not  merely  colorable.  If  the  character  of  an  agent 
is  assumed  in  an  improper  case,  the  law  disregards  it.  An 
arrangement  by  which  the  husband  acts  as  his  wife's  agent 
without  any  compensation,  or  for  a  compensation  that  is  insuf- 
ficient, is,  in  effect,  an  attempt  to  make  a  voluntary  convey- 
ance of  the  products  of  his  skill  and  labor  in  her  favor,  and 
is  void  as  against  his  creditors.  She  is  entitled  to  her  money 
with  interest,  and  the  balance  will  be  appropriated  to  the  pay- 
ments of  his  debts.'' 

The  foregoing  propositions  of  law  are  not  entirely  accurate, 
and  the  text  is  not  fully  supported  by  the  cases  cited.  In 
support  of  the  first  paragraph  of  the  above  quotation,  the  fol- 
lowing authorities  are  cited:  Leslie  v.  Joyner,  2  Head,  514; 
Oriffin  v.  Cranston,  -1  Bosw.  281 ;  Holdehip  v.  Patterson,  7 
Watts,  647 ;  Tcder  v.  Williams,  3  B.  Mon.  562 ;  Abbey  v. 
Deyo,  44  Barb.  374 ;  Tripp  v.  ChUds,  14  Barb.  85 ;  Gragg  v. 
Martin,  12  Allen,  498. 

The  ruling  in  Leslie  v.  Joyner,  supra,  was  based  upon  the 
ruling  in  HamiUon  v.  Zimmerman^  5  Sneed,  39,  where  the  court 
Vol.  XLIX.— 26 
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said :  '^  The  debtor  is  certainly  under  a  moral  obligation  to 
use  all  reasonable  exertions  to  satisfy  the  jnst  claims  of  cred- 
itors ;  but  he  is  under  a  positive  obligation^  in  law  as  well  as 
morals^  to  support  and  maintain  his  wife  and  infimt  chil- 
dren. This  is  his  first  and  most  imperative  duty.  But  while 
this  is  so.  and  while  he  will  be  countenanced  by  the  law  in  its 
proper  dicharge,  he  cannotmakeitthe  pretext  for  covering  up 
and  protecting  from  the  just  claims  of  creditors^  any  surplus 
fund  accruing  from  his  labor  or  vocation,  whatever  it  may 
be.'* 

In  Oriffin  v.  OransUm,  supra,  one  partner  sold  and  trans- 
ferred to  the  other  his  interest  in  the  business,  on  the  condi- 
tion that  the  latter  should  pay  all  the  firm  debts  and  the  indi- 
vidual debts  of  the  assigning  partner  created  in  the  name  of 
the  firm,  and  the  interest  was  worth  less  than  the  debts 
assumed ;  and  it  was  also  agreed  that  the  retiring  partner  and 
his  wife  were  to  work  for  the  other  for  their  board,  unless 
future  profits  were  earned ;  and  it  was  held  that  the  assignment 
was  not  firaudulent,  and  the  agreement  for  labor  was  valid. 

In  Holdship  v.  PaUeraon,  supra,  it  was  held,  that  a  bene- 
fiictor  may  provide  for  a  friend  the  means  of  subsistence  for 
himself  and  family  without  exposing  his  bounty  to  the  debts 
or  improvidence  of  the  beneficiary.  He  has  an  individual 
right  of  property  in  the  execution  of  the  trust,  of  which  he 
cannot  be  deprived  by  an  execution  against  the  trustee.  The 
court  say  :  '^  Though  a  right  to  the  debtor's  labor  was  given 
to  an  execution  creditor  by  a  provisional  statute  long  since 
repealed,  it  exists  not  at  the  common  law ;  and  the  defendant 
was  therefore  at  liberty  to  dispose  of  his  services  for  his  own 
purposes  and  on  his  own  terms.  His  tangible  earnings  would 
become  liable  to  execution  for  his  debts ;  but  he  was  not  under 
even  a  moral  obligation  to  restrict  his  efforts  exclusively  to 
the  liquidation  of  them.  He  might  lawfully  devote  himself 
to  the  maintenance  of  his  &mily  only.'' 

In  Teeter  v.  Williams^  supra,  it  was  held,  that  a  creditor 
cannot  have  a  decree  against  one  to  whom  his  deotor  has  con* 
tracted  for  work  and  labor  beyond  the  sum  due ;  nor  can  the 
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"Chancellor  compel  the  debtor  to  perform  a  contract  for  labor, 
ihat  the  creditor  may  have  the  benefit  of  the  price.  This  was 
V,  proceeding  by  attachment,  and  it  was  held,  that  a  som  actu- 
ally dae  for  labor  might  be  attached.  It  was  fmrther  held, 
that  the  Chancellor  possessed  no  power  to  compel  a  person  to 
perform  a  contract  for  labor ;  but  that  if  the  Chancellor  could 
exercisesuch  power  of  compulsion  at  all,  he  certainly  would  not 
&il  to  allow  to  the  debtor,  out  of  the  proceeds  of  his  labor,  so 
much  as  was  necessary  for  the  support  of  himself  and  family, 
and  would  give  the  net  balance  only  to  the  creditor. 

The  case  of  Alley  v.  Deyo,  44  Barb.  374,  is  reported  in  44 
^.  Y.  343,  and  will  be  hereafter  noticed. 

The  case  of  Tripp  v.  Childa,  supra^  was  decided  upon  the 
^ground  of  positive  firaud,  and  need  not  be  further  noticed. 

In  Oragg  v.  Martin,  supra,  it  was  held,  that  an  assignment 
of  future  wages,  to  be  earned  under  an  existing  contract,  if 
made  for  the  purpose  of  preventing  them  from  being  attached 
by  trustee  process,  is  void;  and  the  &ct  that  it  was  made 
openly  and  for  a  good  consideration  is  immaterial,  if  an  actual 
intent  to  defraud  is  established. 

In  support  of  the  second  paragraph  above  quoted,  the  fol- 
lowing authorities  are  cited :  Patterson  v.  Campbell,  9  Ala* 
^33 ;  WaddinghamCa  Eafrs  v.  Loher,  44  Mo.  132 ;  Ishjam  v. 
Scha/er,  60  Barb.  317. 

The  case  of  Patterson  v.  Campbell,  supra,  was  where  the 
parent  invested  the  proceeds  of  his  labor  in  the  purchase  of 
jeal  estate,  and  took  the  title  in  the  name  of  his  in&nt  daugh- 
ter. The  court  say :  ''  The  question  then  resolves  itself  into  one 
of  right,  not  of  jurisdiction,  and  it  is  said  the  debtor  has  the 
moral  right  to  appropriate  the  proceeds  of  his  labor  to  the 
advancement  of  his  children  in  preference  to  his  creditors.  Of 
the  moral  duty  of  the  parent  to  provide  for  the  support  and 
education  of  his  children,  there  can  be  no  doubt,  and  perhape 
as  little,  that  it  is  paramount  to  the  obligation  to  creditors ;  but 
the  providing  for  support  is  quite  a  different  thing  from, 
investing  them  with  the  title  to  property,  which  in  most,  if 
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not  all  csises,  must  necessarily  be  a  secret  trust  enuring  to  the 
benefit  of  the  parent." 

In  Waddingham'a  Ea^rav.  Lohery  ^upra,  it  was  held  that  the 
law  will  not  permit  a  man  to  withdraw  his  property  from  his 
creditors.  Nor  can  a  man  owing  debts  be  permitted  to  devote 
bis  capital;  industry^  or  credit  to  the  accumulation  of  property^ 
to  be  held  by  some  third  person  for  his  own  use  or  that  of  his 
fitmily^  to  the  exclusion  of  his  creditors.  In  all  such  cases^  the 
law  intervenes  and  goes  behind  the  fraudulent  and  secret  trans* 
action^  and  subjects  the  property  or  trust  funds  to  the  payment 
of  just  and  legal  demands ;  and  it  was  also  held  that  the  prop- 
erty in  controversy  had  been  donated  to  the  wife  and  daughters 
of  the  debtor  by  a  benefactor,  and  that  consequently  the  debtor 
had  no  interest  therein  which  could  be  reached  by  his  cred« 
itors. 

The  case  of  laham  v.  Schafer,  supra,  has  an  important  bear- 
ing upon  the  present  case.  The  facts  were^  that  Mrs.  Isham 
inherited  a  tract  of  land  upon  which  she  and  her  husband 
resided ;  that  a  brick  dwelling-house  was  erected  upon  the 
premises,  Mrs.  Schafer  furnishing  a  portion  of  the  money  to  ' 
build  the  same,  and  the  defendant,  Henry  Schafer,  furnished 
the  balance  and  contributed  his  labor  as  a  gift  to  his  wife.  The 
object  of  the  suit  was  to  subject  such  property  to  sale  for  the 
payment  of  a  judgment  which  had  been  rendered  against  Heniy 
Schafer,  in  part,  for  materials  which  had  been  used  in  the  con- 
struction of  said  house.  The  court  say :  ''  In  every  such  case, 
however,  it  must  appear  that  the  debtor  has  contributed  some- 
thing in  the  nature  of  property  to  the  real  estate  of  another. 
Something  which  the  creditor  had  the  right  to  claim  as  prop- 
erty, and  which  could  be  approfpriated  and  converted  into 
money,  by  legal  process,  to  satisfy  a  debt  or  demand.  If  it 
was  something  else,  for  instance,  the  mere  labor,  or  skill,  of  the 
debtor  gratuitously  bestowed,  no  such  relief  could  be  had  on 
account  of  it.  The  htw  gives  the  creditor  a  lien  and  claim 
upon  the  property  of  his  debtor — ^upon  the  fruits  of  his  labor 
and  skill,  when  received  or  earned — ^but  no  lien  or  claim  upon 
his  capacity  to  labor^  or  upon  his  skill  and  ingenuity.  His  labor 
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and  skilly  upon  which  a  creditor  has  no  lien^  or  claim  of  any 
kind^  the  debtor  may^  if  he  sees  fit^  give  away  to  another,  and 
^he  creditor  can  have  no  remedy  against  the  recipient,  if  it  is 
in  fact  a  mere  gift.  And  so  it  has  been  held  that  a  husband, 
ivho  acts  as  agent  for  his  wife,  and  oversees  her  afiairs 
gratuitously,  does  not  thereby  render  his  wife  liable  to  his 
creditors  for  what  such  services  might  be  worth,  if  compensa- 
tion were  to  be  made.    Biickley  v.  WellB,  33  N.  Y.  518,'' 

In  support  of  the  above  quoted  third  paragraph,  the  follow- 
ing authorities  are  cited :  National  Bank  v.  Sprague,  5  C.  E. 
Green,  13 ;  QuidorCs  AdmW  v.  PergeauXy  3  C.  E.  Green,  472 ; 
Keeney  v.  Goody  21  Penn.  St.  349 ;  Pawley  v.  Vogel,  42  Mo. 
291 ;  Glidden  v.  Taylor,  16  Ohio  St.  509 ;  Feller  v.  Alden,  23 
Wis.  301 ;  Shackleford  v.  Collier,  6  Bush,  149 ;  Aakhurst  v- 
Qiveuy  6  Watts  &  S.  323 ;  Knapp  v.  Smithy  27  N.  Y.  277 ;  Buck- 
ley V.  WeUa,  33  N.  Y.  518 ;  Gage  v.  Dauchy,  34  N.  Y.  293 ; 
JSavage  v.  aNeil,  44  N.  Y.  298 ;  Abbey  v.  Deyo,  44  N.  Y.  343. 

In  National  Bank  v.  Sprague,  mpra,  the  following  proposi- 
tions of  law  were  laid  down  by  the  court : 

1.  Although  a  husband  may  give  to  the  wife  her  services 
and  earnings  as  against  his  creditors,  when  she  carries  on  a 
separate  business,  without  his  assistance,  with  her  own  means 
and  on  her  own  account,  yet  in  all  cases  where  a  business  is 
carried  on  by  a  husband  and  wife  in  co-operation,  and  the 
labor  and  skill  of  the  husband  are  contributed  and  united  with 
those  of  the  wife,  the  business  will  be  considered  as  that  of  the 
husband,  and  not  that  of  the  wife,  and  the  proceeds  will  not 
be  protected  for  her  as  against  his  creditors. 

2.  The  fruits  of  the  wife's  labor  and  skill,  under  such  cir- 
cumstances, are  not  her  separate  property  within  the  terms  or 
intention  of  the  act  for  the  better  securing  the  property  of 
married  women.'' 

3.  Even  if  that  act  gave  a  wife  the  capacity  to  accept  a 
gift  of  property  from  her  husband,  she  could  not  be  allowed 
to  retain  such  gift  as  against  his  creditors,  when  made  under 
circumstances  which  would  prevent  it  from  being  sustained 
in  favor  of  a  stranger. 
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4.  That  the  circumstances  proved  an  intent  on  the  part 
ot  the  husband  and  wife  to  take  the  title  in  her  name  for  the- 
purpose  of  defrauding  his  creditors^  and  that  in  such  case  the- 
husband  could  not  by  assuming  to  act  as  the  agent  of  his  wife 
prevent  such  property  from  being  subjected  to  sale  for  the 
payment  of  his  debts. 

In  Quidorfa  AdmW  v.  Fergeaux,  aupra,  the  property  in  ques- 
tion was  purchased  by  and  in  the  name  of  Mrs.  Pergeaux  for  five 
thousand  dollars^  of  which  she  paid  in  cash  of  her  own  money 
five  hundred  dollars^  and  there  had  been  subsequently  paid  about 
three  thousand  dollars,  the  proceeds  of  a  business  which  had 
been  jointly  carried  on  by  and  in  the  name  of  Mr.  and  Mrs. 
Pergeaux.  The  object  of  the  suit  was  to  subject  the  property 
to  sale  for  the  payment  of  the  debts  of  Mr.  Pergeaux.  The 
Chancellor  says :  "  If  a  married  woman  cannot  carry  on  trade 
or  business  in  her  own  name  so  that  she  can  bind  herself  per- 
sonally in  reference  thereto,  but  such  power  is  confined  to  con- 
tracts relating  to  such  separate  estate  as  she  may  legally  hold^ 
then  it  follows,  as  a  necessary  consequence,  that  the  business 
is  the  business  of  her  husband,  and  the  profits  are  his  prop- 
erty. And,  while  a  husband  may,  as  against  his  creditors^ 
allow  his  wife  to  have  for  her  separate  use  the  earnings  of  her- 
self and  the  labor  of  their  minor  children,  he  may  not  give  to 
her,  to  be  invested  in  her  own  name,  the  proceeds  of  his  own 
business^  skill,  and  labor.  Else  it  would  follow  that  any  mar- 
ried man  who  became  embarrassed,  could  transfer  his  business 
to  his  wife,  and  continue  it  himself  in  her  name,  with  all 
his  skill  and  ability,  and  if  she  only  took,  or  seemed  to  take^ 
some  part  in  the  transaction  of  it,  might  invest  the  proceeds 
of  his  labor  and  management  in  the  name  of  his  wife,  and  set 
his  creditors  at  defiance.^' 

The  facts  in  the  case  of  Keeney  v.  Oood,  mpra,  were  these : 
The  plaintiff  below  was  the  wife  of  John  M.  Good,  who  owned 
certain  lands  on  which  a  distillery  was  built.  Becoming  insol* 
vent,  Grood  made  an  assignment  for  the  benefit  of  his  credit- 
ors. The  assignee  sold  the  land  to  one  Bheem  for  elevea 
hundred  dollars,  and  by  Kheem  it  was  subsequently  conveyed 
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to  Mrs.  Good^  the  present  plaintifi^  for  the  consideration  of 
fifteen  hundred  dollars.  Of  this  sam  fifty  dollars  were  paid 
at  the  time  the  deed  was  made^  and  the  bonds  and  mortgage 
of  both  the  hnsband  and  wife  were  aft;erward  given  for  the 
balance.  About  one  thousand  dollars  of  principal  and  inter* 
est  peems  to  have  been  paid  on  the  lands.  Immediately  after 
the  deed  to  Mrs.  Good^  she  and  her  husband  made  a  written 
agreement  that  the  husband  should  carry  on  the  business  of 
&rming  and  distilling  in  her  name^  accounting  to  her  for  the 
profits  and  receiving  from  her  wages  at  the  rate  of  twenty 
dollars  per  month.  While  he  was  doing  business  under  this 
agreement^  he  bought  a  lot  of  hogs^  brought  them  to  the  dis- 
tillery, and  fed  them  there  for  a  time.  The  defendant  levied 
on  them  as  the  husband's  property,  and  the  wife  brought  this 
action  of  trespass.  Black,  C.  J.,  speaking  for  the  court,  said : 
"  An  insolvent  man  is  well  protected  in  Pennsylvania.  The 
barbarous  system  of  imprisonment  for  debt  is  totally  abol- 
ished, and  thrown  aside  among  the  rubbish  of  the  dark  ages. 
He  can  retain  real  property  or  goods  to  the  value  of  three 
hundred  dollars,  which  his  creditors  may  not  touch.  He  can- 
not be  prevented  from  applying  the  fruits  of  his  personal 
industry  to  the  maintenance  and  education  of  his  fiimily ;  for 
the  wages  of  his  labor  are  not  liable  to  attachment.  But  after 
supporting  his  family,  he  must  give  the  best  exertions  of  his 
mind  and  body  to  his  creditors.  This  is  but  his  reasonable 
duty — ^a  duty  sanctioned  by  all  laws,  moral,  civil,  and  divine. 
No  effectual  mode  of  evading  it  has  yet  been  invented.  The 
usual  device  of  covering  the  property  of  the  debtor  under  the 
name  of  some  friend,  or  a  member  of  his  family,  will  only 
answer  the  purpose  as  long  as  it  remains  undiscovered.  I 
need  not  say  how  deeply  all  such  shams  are  branded  by  the 
law  with  the  marks  of  its  detestation.^' 

In  Pawley  v.  Vogely  mpra,  it  was  held  that  the  doctrines  of 
equity  touching  settlements  of  money  or  property  in  trust  for 
the  sole  and  separate  use  of  the  wife  relate  purely  to  property 
that  belongs  to  the  wife  before  marriage,  or  which  may  have 
been  given  or  bequeathed  to  her  afler  marriage  and  expressly 
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to  her  sole  and  separate  use  by  tbe  creation  of  a  trust  for  thai 
purpose.  In  such  case,  a  proper  instrument,  based  upon  a 
valuable  consideration,  to  the  effect  that  she  may  carry  on  a 
separate  trade  on  her  sole  account  in  the  name  of  her  trustee, 
may  be  protected  at  law  and  •  may  be  enforced  in  equity,  for 
the  benefit  of  her  husband,  against  him  and  his  creditors ;  bat 
a  voluntary  agreement  of  this  kind  will  not  be  good  against 
his  creditors.  And  neither  law  nor  equity  will  permit  an  insol- 
vent person,  in  the  absence  of  any  instrument  like  that  men- 
tioned, to  carry  on  his  own  trade,  with  his  own  money,  or  with 
moneys  that  were  donated  by  himself,  in  the  name  and  under 
the  cover  of  being  his  wife's  trustee,  for  their  common  advan- 
tage. *  As  between  the  parties  themselves,  a  voluntary  settle- 
ment upon  the  wife  may  be  upheld  in  equity,  and  where  the 
husband  is  not  indebted  at  the  time  of  making  it,  such  settle- 
ment cannot  be  impeached  by  subsequent  creditors  merely  on 
the  ground  of  its  being  voluntary.  But  if  he  were  indebted 
at  the  time,  or  if  it  were  made  with  a  view  of  being  indebted 
at  a  future  time,  it  will  be  void  against  creditors  prior  andsub- 
sequent. 

The  facts  upon  which  the  ruling  in  Glidden  v.  Taylor,  supra, 
was  based  were  briefly  these :  A  husband,  who  had  failed  in 
manufacturing  business,  commenced  business  anew  with  the 
money  of  his  wife,  with  her  consent,  and  carried  on  the  busi- 
ness, professedly  as  her  agent,  for  years,  making  large  profits 
therefrom.  A  principal  source  of  the  profits  w^  the  personal 
services  and  skill  of  the  husband.  The  wife,  gave  no  personal 
attention  to  the  business.  There  was  no  contract  between  her 
and  her  husband  as  to  his  compensation,  and  no  accounts  were 
kept  between  the  parties.  Part  of  the  proceeds  of  the  business 
was  applied  to  the  support  of  the  family,  part  used  by  the 
husband,  and  part  invested  in  real  estate  and  personal  prop- 
erty in  the  name  of  the  wife.  In  a  suit  by  the  creditors  of 
the  husband,  to  subject  the  property  so  purchased  to  the  pay- 
ment of  his  debts,  it  was  held :  1.  The  wife  cannot  claim  the 
whole  of  the  property  as  profits  arising  from  her  separate 
money.     2.  Where  she  thus  suffers  her  money  to  be  employed 
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hj  the  husband  and  blended  with  his  earnings  so  that  it  cannot 
be  separated,  the  most  favorable  position  she  can  be  allowed 
to  assame,  is  that  of  a  preferred  creditor  in  equity,  and,  as 
such,  entitled  to  her  money  and  interest.     The  court  say : 

'^  It  is  further  to  be  noted  that  the  difficulty  of  making  a 
division  is  in  no  way  attributable  to  the  creditors.  They  are 
entitled  to  have  the  property  of  the  husband  appropriated  to 
the  payment  of  his  debts,  and  if  the  wife  authorizes  or  permits 
her  money  to  be  so  mixed  with  the  products  of  the  business 
and  industry  of  her  husband  that  it  cannot  be  separated,  this 
furnishes  no  reason  why  she  should  gain  and  the  creditors  lose 
thereby. 

''  Without  entering  into  an  exposition  of  the  consequences 
that  would  follow  the  adoption  of  a  rule  sustaining  the  pres- 
ent claim  of  Mrs.  Taylor,  it  is  sufficient  to  say  that  we  are 
satisfied  that  sound  public  policy  and  the  settled  principles  of 
law  and  equity  alike  forbid  its  adoption ;  and  that  where  a 
wife  thus  suffers  her  own  money  to  be  employed  by  her  hus- 
band, and  blended  with  his  earnings  so  that  it  cannot  be  sep- 
arated, though  the  business  may  be  conducted  in  her  name, 
the  most  favorable  attitude  she  can  be  allowed  to  assume,  in  a 
controversy  with  his  creditors,  is  that  of  a  creditor  in  equity. 
At  law,  she  can,  of  course,  have  no  standing  as  a  creditor. 

"  The  arrangement  between  the  husband  and  wife,  whereby 
he  undertook  to  carry  on  business  in  her  name  and  for  her 
exclusive  benefit,  was,  in  effect,  an  attempt  to  mak^  a  volun- 
tary settlement  of  the  products  of  his  skill  and  industry  in 
fitvor  of  his  wife ;  and  the  purchase  of  the  property,  and  its 
conveyance  to  her  was  but  the  carrying  out  of  th^  arrange- 
ment. 

*^  The  principle  of  the  arrangement  would  be  the  same 
whether  it  embraced  property  which  he  had  already  acquired, 
or  only  his  future  acquisitions ;  and,  if  the  arrangement  be 
valid  as  against  creditors  for  the  period  of  about  four  years 
that  elapsed  from  the  time  of  its  date  to  the  time  of  the  trial, 
it  may  be  continued  during  the  joint  lives  of  the  parties,  if 
they  so  elect ;  and  if  the  husband  should  survive  the  wife,  no 
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good  reason  is  perceived  why^  if  he  should  choose  to  do  so,  hd 
might  not  prolong  the  arrangement  for  the  benefit  of  her  legal 
representatives.'' 

In  Feller  v.  Alden,  supra,  it  was  held :  1.  A  wife  own- 
ing land  as  her  separate  estate  may  cultivate!  the  same  by 
means  of  the  labor  of  her  husband  and  minor  children^  and 
the  legal  title  to  the  products  and  proceeds  thereof  will  still 
be  in  her^  so  that  they  cannot  be  levied  upon  under  an  execu- 
tion against  the  husband.  2.  Whether  a  court,  in  a 
proper  proceeding  in  equity,  will  apportion  such  proceeds  and 
products  with  reference  to  the  proportionate  value  of  the  wife's 
capital,  and  the  labor  and  services  of  the  husband  and  minor 
children,  and  subject  a  due  portion  thereof  to  the  payment  of 
the  husband's  debts,  is  a  question  not  raised  in  this  action. 
3.  The  mere  &ct  that  the  wife  employs  the  husband's 
services  in  cultivating  her  land  is  not  proof  of  an  attempt  to 
defraud  his  creditors.  4.  Money  placed  by  a  wife  in  her 
husband's  hands  to  be  invested  for  her  does  not  thereby 
Income  his  property. 

The  court,  in  speaking  of  the  rights  of  the  wife,  say :  ''  For, 
if  the  &rm  were  really  the  separate  estate  of  the  wife,  as  we 
have  already  said,  the  statute  expressly  declares  that  she  may 
hold  and  enjoy  it,  with  the  rents  and  profits,  in  the  same  maD- 
ner  and  with  the  like  effect  as  though  she  were  unmarried.  It 
would  seem  to  follow  from  this,  that  she  might  cultivate  the 
fiurm,  and  manage  the  personal  property,  by  means  of  any 
agency  which  any  other  owner  of  such  property  might  employ, 
and  the  produce  thereof,  with  the  increase  of  stock,  would 
belong  to  her." 

In  Shackleford  v.  OoUier,  supra,  it  was  decided  that,  although 
9k  feme  covert  may  acquire  the  possession  of  property  as  separate 
estate,  yet  if  its  acquisition  was  in  consideration  of  the  money  or 
property  of  the  husband,  which  was  subject  to  the  claims  of  hia 
antecedent  creditors,  the  wife's  claim  will  generally  be  made  to 
yield  to  those  of  the  creditors ;  and  the  real  and  personal 
estate  in  controversy  in  this  case  being  in  part  the  separate 
estate  of  the  wife,  and  the  remainder  subject  to  the  husband's 
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creditors^  it  was  held  that  bo  &r  as  the  separate  estate  of  the  wife- 
entered  into  the  purchase  or  production  of  the  real  and  per- 
sonal property  in  controversy,  her  title  thereto  was  valid  and 
sustained ;  and  as  the  savings  by  the/eme  covert  out  of  her  sep* 
arate  property  are  hers,  the  products  and  accumulations  of  her 
separate  estate  must  be  included  in  estimating  her  present 
interest  in  said  property;  and  that  after  securing  the  title  and 
possession  of  the  wife  as  her  separate  estate,  the  residue  was 
subject  to  the  claim  of  the  husband's  creditors. 

The  case  of  Ashhurst  v.  Given,  supra,  involved  the  rights  of 
a  testator,  trustee,  and  cestui  que  use.  A  large  estate  was  devised 
to  Samuel  Given,  in  trust  for  various  persons,  and  it  was  pro- 
vided that  the  trustee,  as  compensation  for  his  services,  was  to 
be  allowed  a  reasonable  support  out  of  the  trust  Amds  for  his^ 
personal  services  rendered  in  conducting  and  managing  the- 
trust  estate.  The  reason  given  by  the  testator  for  not  devis- 
ing any  part  of  his  estate  to  his  son  Samuel  was  to  prevent 
the  estate  devised  to  his  children  and  heirs  from  being  appro- 
priated to  those  debts  which  he  contracted  in  an  unfortunate- 
business. 

The  estate  was  so  managed  by  the  trustee  that  it  greatly 
increased  in  value.  The  creditors  of  Samuel,  by  this  suit^ 
sought  to  reach  the  estate  devised  to  his  children,  and  if  this 
could  not  be  done,  then  that  the  value  of  his  services  should 
be  subjected  to  the  payment  of  his  debts.  It  was  held  that,, 
as  the  testator  was  under  neither  a  legal  nor  moral  obligation 
to  pay  his  son^s  debts,  he  had  the  right  to  devise  property  to> 
his  children  in  such  a  manner  as  to  prevent  the  creditors  of 
his  son  from  subjecting  the  same  to  the  payment  of  their  debts.. 
In  reference  to  the  services  of  Samuel  as  such  trustee,  the 
court  say: 

"  Neither  can  it  advance  such  claim  on  the  part  of  Samuel's 
creditors,  that  the  trust  estate  may  be  greatly  enhanced  by  his 
personal  services,  and  that  his  services  may  be  worth  much 
more  than  his  support  or  maintenance.  A  man,  though 
indebted  and  wholly  unable  to  pay  anything,  may  dispose  of 
iiis  personal  services  at  what  price  he  pleases,  and  his  creditors 


412  SUPREME  COURT  OF  INDIANA- 

Cooper  ei  al.  v.  Ham  et  dL 

cannot  object  to  his  doing  so.  If  he  be  content  to  give  them 
for  his  mere  support  and  maintenance^  without  more,  he  has 
unquestionably  the  right  to  do  so ;  though  I  would  say,  if  he 
has  it  in  his  power  by  means  of  his  personal  services,  even 
when  he  is  destitute  of  all  other  means,  to  support  himself  and 
at  the  same  time  to  pay  his  creditors,  he  ought  to  do  so.  A 
proper  sense  of  moral  obligation  requires  it  of  him.  But  if 
he  does  not  choose  to  do  so,  it  cannot  be  tolerated  for  a  moment 
that  his  creditors  shall  be  permitted  to  seize  upon  whatever  has 
been  committed  to  his  possession  and  care,  to  be  managed 
expressly  for  the  use  and  benefitof  others,  and  not  for  himself." 

In  Knapp  v.  Smith,  27  N.  Y.  277,  the  court  say :  "  Where 
the  husband  is  indebted  and  insolvent,  as  was  the  case  here, 
there  is  generally  more  or  less  reason  to  suspect  that  such 
arrangements  are  adopted  as  a  (^over  to  disguise  the  substan- 
tial ownership  of  the  husband  and  to  defraud  the  creditoi& 
Whether,  in  a  given  case,  the  transaction  is  sincere  and  b(ma 
fde,  or  a  colorable  device  to  cheat  the  creditors  of  the  hus- 
band, Ls  a  question  of  fact,  to  be  determined  by  the  jury  or 
other  forum  entrusted  with  the  decision  of  such  questions.  In 
this  case,  the  referee  has  found  the  facts  necessary  to  show  title 
in  the  plaintiff  to  the  property  in  question,  and  he  has  omit- 
ted to  find  that  her  title  was  infected  with  fraud.  On  the  con- 
trary, by  stating  that  the  acts  of  the  husband  were  done  in  the 
character  of  the  agent  of  the  plaintiff,  and  that  she  was  the 
owner  of  the  cattle  which  were  seized  on  the  execution,  he  has 
virtually  negatived  the  allegation  of  fraud.  It  is  not  our  duly 
or  right  to  review  the  testimony,  with  a  view  to  pass  upon  the 
correctness  of  his  conclusion,  and  we,  therefore,  express  no 
opinion  upon  the  evidence  in  this  case.'' 

In  the  case  of  Buckley  v.  WdU,  33  N.  Y.  518,  tie 
court  say :  "  The  referee  does  not  find  that  there  was  any 
fraud  in  the  transaction.  Indeed,  it  would  be  difficult  to  pred- 
icate fraud  upon  such  an  arrangement.  The  wife  of  an  insol- 
vent man,  having  a  small  separate  property,  derived  from  her 
mother,  is  naturally  desirous  that  her  husband  may  be  engaged 
in  some  business,  by  which,  in  connection  with  her  estate,  l^ 
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support  may  be  provided  for  a  large  &inily  of  children.  •  Tha 
husband  has  been  a  merchant.  The  wife  is  willing  to  embark 
her  property  in  that  business  with  which  her  husband  waa 
fiuniliar^  hazardous  though  it  may  be;  and  she  empowers  and 
authorizes  him  to  carry  on  business  for  her  and  on  her  money 
and  ctedit;  holding  himself  out  to  the  world  as  her  agent. 
There  was  nothing  fraudulent  in  that.  There  is  no  law  iu 
this  State  which  mortgages  to  the  creditor  either  the  person 
or  the  labors  of  his  debtor — ^no  longer  a  law  which  consigns 
the  innocent  and  unfortunate  to  confinement  within  prison 
walls.  The  duty  rests  upon  him  to  use  his  best  efforts  for  the 
payment  of  his  debts;  but  there  is  a  duty  which  he  owes  alike 
to  the  public  and  to  his  family  which  is  sacred,  and  that  duty 
is,  to  provide  for  the  nurture,  education  and  support  of  hia 
children.  He  is  said  to  be  worse  than  an  infidel,  who  n^- 
lects  it.  In  seeking  employment  for  that  purpose,  he  may 
apply  to  the  wife,  if  she  have  a  separate  estate,  as  well  as  to  a 
stranger.  If  the  law  allows  her  to  hold  property — ^her  own 
at  her  marriage,  or  coming  from  others  besides  her  husband 
and  free  from  his  control— of  necessity,  she  must  be  permitted 
to  manage  it  herself,  or  she  may  employ  others  to  act  for  her» 
As  to  that  separate  estate,  she  and  her  husband  areas  distinct 
before  the  law  as  if  the  marital  relation  did  not  exist.  As  to 
that  property  she  acts  as  a  feme  aole,  and  may  deal  with  her 
husband  as  with  a  stranger,  and  may,  therefore,  necessarily 
•employ  him  and  compensate  him  for  its  management.^' 

In  Gage  v.  DatuJiy,  34  N.  Y.  273,  the  court  say :  "  While 
the  legislature  leaves  the  husband  the  right  and  makes  it  hia 
duty  to  live  with  his  wife,  he  must  necessarily  live  upon  her 
farm,  if  they  have  no  other  place  to  live.  Surely  it  could  not 
have  been  the  object  of  the  legislature  to  deprive  tho  wife  of 
the  benefit  of  his  services.  The  idea  that  there  should  be  an 
agreement  between  them  as  to  wages  is  absurd ;  for  the  legis- 
lature has  not  yet  changed  the  common  law  so  as  to  allow 
them  to  make  a  business  contract  with  each  other.  Certainly^ 
there  is  no  way  provided  to  enforce  it.  But,  even  upon  grounds 
^f  equity,  there  is  ho  reason  why  the  husband  should  be  enti* 
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tied  to  the  growing  crops  which  he  helps  to  cultivate  on  her 
farm.  The  law  still  requires  him  to  support  his  wife  and  fiua- 
ily .  If  it  was  competent  for  the  husband  and  wife  to  make 
:an  agreement  in  respect  to  his  labor^  they  might  agree  that  he 
should  bring  the  amount  of  his  wages  into  the  house  to  be 
expended  in  providing  them  with  food  and  clothing.  As  he 
is,  by  law,  bound  to  provide  for  his  wife  and  family,  the  whole 
support  of  the  family  might  be  cast  upon  him,  while  she  used 
the  rents,  issues  and  profits  of  her  separate  estate  to  enlarge  her 
wardrobe,  or  to  engage  in  some  new  business  which  the  law 
allows  her  to  carry  on,  on  her  sole  and  separate  account,  without 
interference  of  her  husband. 

'^  If  I  am  not  mistaken,  this  case  is  controlled  by  the  author- 
ity of  Kriapp  V.  Smithy  in  this  court,  already  referred  to.  There 
is  no  difficulty  in  holding  that,  at  law,  a  married  woman  may 
now  own  personal  property,  as  against  her  husband.  But  h^ 
title  is  always  open  to  inspection,  and  may  be  set  aside  by  the 
•court  or  jury  in  &vor  of  those  who  have  a  right  to  challenge 
it  for  £rau4-  The  creditors  cannot  reach  it  upon  the  ground 
that  it  is  the  husband's,  as  against  his  wife,  but  only  upon  the 
ground  of  fraud.'* 

In  the  case  of  Abbey  v.  Deyo,  44  'N.  Y.  343,  the  courfe 
say :  '^  In  BucMey  v.  Welb,  33  N.  Y.  518,  it  was  decided  that 
a  married  woman  could  manage  her  separate  property  through 
the  agency  of  her  husband,  and  was  entitled  to  the  profits  of 
a  mercantile  business,  conducted  by  her  husband  in  her  name^ 
when  the  capital  was  furnished  by  her,  and  he  had  no  interest 
but  that  of  an  agent.  It  was  further  held  that  the  applicatioa 
of  an  indefinite  portion  of  the  income  to  the  support  of  her 
husband  did  not  impair  the  wife's  title  to  the  property. 
While  the  law  does  not  prohibit  her  from  doing  so,  and  where 
the  property  which  is  the  subject  of  dispute  does  not  come 
from  him,  this  circumstance  furnishes  no  evidence  of  fraud* 
In  arguing  this  point,  the  appellant's  counsel  insists  that  the 
services,  the  time*  and  talents  of  the  husband  are  valuable, 
and  he  has  no  more  right  to  give  them  to  his  wife,  as  against 
his  creditors^  than  to  give  to  her  his  property  to  their  pie]a« 
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-dice.  The  one^  he  eays^  is  as  much  their  property  as  the  other. 
This  argament  is  entirely  ansound.  The  property  of  a  debtor, 
by  the  laws  of  all  commercial  countries,  belongs  to  his  cred- 
itors. He  must  be  just  before  he  is  generous.  He  must  pay 
before  he  gives.  Not  so  with  his  talents  and  his  industry. 
Whether  he  has  much,  or  little,  or  nothing,  his  first  duly  is  the 
43upport  of  his  family.  The  instinctive  impulse  of  every  just 
man  holds  this  to  be  the  first  purpose  of  his  industry.  The 
application  of  the  debtor's  property  is  rigidly  directed  to  the 
payments  of  his  debts.  He  cannot  transport  it  to  another 
country,  transfer  it  to  his  friend,  or  conceal  it  firom  his  cred- 
itor. Any  or  all  of  these  things  he  may  do  with  his  industry. 
He  is  at  liberty  to  transfer  his  person  to  a  foreign  land.  He 
may  bury  his  talent  in  the  earthy  or  he  may  give  it  to  his  wife 
or  firiend.  No  law,  ancient  or  modem,  of  which  I  am  aware, 
has  ever  held  to  the  contrary.  No  country,  unless  both  bar- 
barous and  heathen,  has  ever  authorized  the  sale  of  the  person 
of  a  debtor  for  the  satisfaction  of  his  debts.'' 

We  proceed  to  make  an  application  of  the  doctrines  laid 
down  in  the  foregoing  authorities  to  the  present  case,  but 
before  doing  so,  we  will  renstate  the  positions  assumed  by  coun- 
sel for  appellants. 

It  is  claimed  that  the  entire  mill  property  belongs  to  George 
Ham,  and  that  the  same  should  be  subjected  to  sale  for  the 
payment  of  appellants'  judgment.  When  the  mill  was  pur- 
chased and  put  up,  George  Ham  was  destitute  of  property 
and  means.  He  did  not  put  into  the  mill  anything  that  was 
subject  to  sale  upon  execution,  or  which  could  be  reached  by 
attachment  or  proceedings  supplementary  to  execution.  It  is 
abundantly  established  by  the  foregoing  authorities  that  the 
citizens  had  the  right  to  impose,  as  a  condition  upon  which 
they  would  aid  in  the  construction  of  such  mill,  that  the  title 
thereto  should  be  vested  in  such  manner  as  would  prevent  the 
appellants  from  subjecting  the  same  to  sale  for  the  payment 
of  their  debt  against  George  Ham.  They  chose  to  have  it 
vested  in  Martin  G.  Ham  and  Mrs.  Frances  A.  Ham.  Such 
arrangement  constitutes  no  evidence  of  fraud.      If  George 
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Ham  liad  possessed  money  or  property  which  had  been  put 
into  the  mill^  his  creditors  would  have  the  right  to  compluiL 
We  think  it  is  very  clear,  both  on  principle  and  by  authority, 
that  the  legal  title  to  such  property  was  in  Martin  6.  Ham 
and  Mrs.  Frances  A.  Ham. 

But  it  is  argued  that  the  &ct  that  George  Ham  acted  as 
the  agent  of  his  wife  in  the  purchase,  erection,  and  operating  of 
the  mill,  affords  very  strong  if  not  conclusive  evidence,  that 
the  transaction  is  fraudulent.  The  position  is  wholly  unfounded* 
Mrs.  Ham  had  the  undoubted  right  to  employ  her  husband  to 
act  as  her  agent  in  operating  the  mill,  and  such  employment 
is  not  proof  of  an  attempt  on  her  part  to  defraud  his  credit- 
ors. It  is  equally  well  settled,  that  she  is  entitled  to  the  pro- 
ceeds and  profits  of  the  mill. 

It  is  further  insisted  that  George  Ham  has  no  legal  right 
to  give  his  services  and  skill  to  the  management  of  the  busi- 
ness and  property  of  his  wife ;  in  other  words,  that  his  per- 
sonal services  and  skill,  and  the  products  thereof,  belong  to  hia 
creditors. 

It  is  firmly  settled  by  the  foregoing  authorities,  that  the  first 
and  highest  obligation  of  a  husband  is  to  provide  for  the  sap- 
port,  maintenance,  and  education  of  hb  family,  and  that  after 
this  has  been  accomplished,  he  should  give  the  best  exer- 
tions of  his  mind  and  body  to  accumulate  means  for  the  pay- 
ment of  his  debts.  But^  while  this  moral  obligation  rests  upon 
a  married  man,  there  is  no  means  known  to  the  law  by  which 
it  can  be  enforced. 

George  Ham  has  the  right  to  give  his  personal  services  and 
skill  to  the  management  of  his  wife's  property,  without  any 
other  compensation  than  the  support  and  maintenance  of  him- 
self and  family.  In  the  present  case,  there  has  been  no  accu- 
mulation of  other  property  resulting  from  the  profits  of  the 
mill,  nor  has  the  mill  been  paid  for ;  but  there  are  debts 
against  it,  and  liens  resting  upon  it.  If  these  debts  are  paid, 
and  the  liens  discharged,  the  question  which  is  considered  in 
several  of  the  foregoing  cases  may  arise,  and  that  is,  whether 
the  husband  can,  by  his  labor  and  skilly  add  to  and  increase 
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the  separate  property  of  his  wife^  without  giving  his  creditors 
the  right  to  have  the  proceeds  and  profits  apportioned  between 
themselves  and  the  wife.  Or^  if  the  earnings  of  the  husband 
should  be  invested  in  other  property,  in  the  name  of  his  wife, 
or  if  there  should  be  money  coming  to  him  for  his  services  and 
skill,  which  could  be  reached  by  a  proceeding  in  attachment 
or  supplementary  to  execution,  the  question  discussed  in  many 
of  the  above  cases  would  arise;  but  these  questions  are  not 
now  before  us,  and  we  decide  nothing  in  reference  thereto. 

We  have  been  very  greatly  aided  in  the  examination  of  the 
important  questions  presented  in  the  record  by  the  very  elab- 
orate and  able  brie&  with  which  we  have  been  furnished. 

We  are  entirely  satisfied  with  the  ruling  of  the  court  below. 
We  think  the  appellants  have  no  right  to  subject  the  property 
in  question  to  sale  for  the  payment  of  their  judgment.  Inas- 
much as  George  Ham  did  not  put  into  the  mill  anything  which 
could  have  been  sold  upon  execution  in  satisfaction  of  their 
judgment,  they  have  not  been  defrauded ;  and  as  there  is  no 
accumulated  fund  resulting  from  his  labor,  and  as  the  proceeds 
of  his  personal  services  and  skill  have  been  applied  to  the  sup- 
port of  the  fitmily  and  the  payment  of  the  debts  contracted  in 
erecting  and  operating  the  mill,  there  is  no  tangible  property 
which  is  subject  to  sale  upon  execution. 

The  judgment  is  affirmed,  with  costs. 


Green  v.  Gbeen. 

WlLii. — DemM  in  Sati^aeticn  <f  Obligation  to  Convey, — ^A  father,  owning  cer- 
isin  real  estate  with  a  site  for  a  water  mill  thereon,  formed  a  contract  of 
partnership  with  his  son  A.,  by  which  a  mill  waa  to  be  erected  and  A. 
was  to  become  the  owner  of  one-half  of  the  mill  and  mill-site,  and  the 
contract  was  executed  in  all  respects^  except  that  the  father  died  without 
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conveying  one-half  of  the  mill-site  to  A.,  but  left  a  will,  hy  wliidi 
lie  gave  one-half  of  the  mill  and  mill-aite  to  A.  and  the  tract  of  real 
estate  on  which  the  mill-site  was  located  to  his  widow  for  life,  and  after 
her  death  to  his  son  B.,  excepting  In  each  of  the  latter  deyises  one-half 
of  the  mill-site  before  devised  to  A. 
JTdd,  that  the  testator  intended  the  devise  to  his  son  A.  as  a  satisfaction  of  - 
his  obligation  to  convey  to  him  one-half  of  the  mill-site ;  and  he  could 
not  claim  the  whole,  one-half  by  contract  and  the  other  half  by  devise. 

From  the  Monroe  Circuit  Court. 

J.  T.  Ooxy  J.  F.  Pitman,  W.  R.  Harrison,  and  W.  S.  Shirky, 
for  appellant. 

P.  C.  Dunning  and  J.  8.  Hester,  for  appellee. 

WoBDEK^  J. — Complaint  by  the  appellant  against  the  appel- 
lee, alleging,  ''  that  heretofore,  to  wit,  on  the  day  of 

^ ,  1839,  at  said  county,  one  Solomon  Green,  Sr.,  the 

£ither  of  the  plaintiff  and  defendant,  was  the  fee  simple  owner 
in  his  own  right,  and  in  possession  of  the  following  lands,  to 
wit :  the  north-east  quarter  of  section  25,  in  township  8,  north 
of  range  2  west ;  which  said  tract  of  land  was  traversed  by  a 
stream  of  water,  and  had  thereon  a  site  suitable  for  a  water 
grist-mill ;  and  said  Solomon  Green,  Sr.,  and  plaintiff  then 
and  there  entered  into  and  formed  a  partnership,  for  the  pur- 
pose of  erecting  and  operating  on  said  land  and  stream  of 
water  and  site  a  water  grist-mill ;  and  in  pursuance  of  said 
partnership,  it  was  agreed  between  said  Solomon,  Sr.,  and 
plaintiff,  that  said  Solomon  should,  and  he  then  did,  sell  and 
deliver  to  plaintiff,  for  the  purposes  of  said  partnership  and 
said  mill,  the  said  mill-site,  to  wit,  five  acres  in  extent  and 
amount  of  said  tract  of  land,  to  be  so  laid  off  and  bounded  as 
to  embrace  the  dam,  race,  yard,  and  building  site  for  said  mill 
edifice,  at  the  price  of  one  hundred  dollars ;  and  plaintiff  did 
then  proceed,  in  pursuance  of  said  agreement  as  to  said  part- 
nership, to  build,  finish,  and  furnish  with  all  necessary  machin- 
ery said  grist-mill  on  said  land,  stream,  and  site ;  and,  in 
money,  work,  labor,  and  materials,  in  the  construction  of  said 
mill,  did  pay  to  said  Solomon,  Sr.,  the  sum  of  one  hundred  dollars 
as  the  price  of  said  five  acres  of  said  land;  that  by  the  tenna 
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of  said  partnership  agreement^  said  Solomon^  Sr.,  and  plaintiflT 
«ach  of  them  became  entitled  tOy  and  were  the  owners  of^  one- 
half  thereof;  and  said  Solomon  then  and  there  agreed  to  make 
to  plaintiff  a  good  and  sufficient  title  to  one-half  thereof;  that 
in  pursuance  of  said  partnership  agreement,  plaintiff  expended 
and  laid  out  in  Constructing  said  mill  and  the  dam  and  the 
xace,  and  machinery  therefor,  and  in  repairs  thereon,  and  in 
labor  in  operating  the  same,  the  amount  and  value  of  three 

thousand  dollars ;  that  from  the  time  aforesaid  until  the 

•day  of ,  1849,  said  plaintiff,  on  behalf  of  said  partner- 

fihip,  continued  in  possession  of  said  mill-site  and  mill, 
and  to  operate  said  mill  for  the  benefit  of  said  Solomon, 
Sr.,  and  himself;  at  which  time  and  at  said  county, 
fiaid  Solomon,  Sr.,  departed  this  life  without  having  exe- 
<nited  to  plaintiff  the  deed  of  conveyance  for  said  mill-site; 
ihat  said  Solomon,  Sr.,  before  his  death,  made  and  published 
his  last  will  and  testament,  which  was  duly  proven  and  entered 
of  probate  in  this  court,  a  copy  of  which  is  filed  herewith  and 
hereof  made  a  part^  wherein  and  whereby  he  bequeathed  to 
plaintiff  his  half  of  said  mill,  with  said  site,  embracing  said 
five  acres  of  said  tract  of  land,  to  be  so  laid  out  as  to  include 
said  mill,  mill-race,  and  mill-pond,  and  therein  and  thereby 
also  bequeathed  to  said  defendant  the  said  tract  and  quarter 
section  of  land,  after  the  death  of  his  widow,  subject  to  the 
43aid  bequest  of  said  mill  and  mill-site  to  plaintiff;  that  said 
defendant  acquired  possession  of  said  tract  and  quarter  section 

of  land  on  the day  of ,  1854,  upon  the  death  of 

ihe  widow  of  said  Solomon,  Sr.,  except  the  said  mill  and 
mill-site,  as  set  forth  herein,  but  plaintiff  retained  and  still 
holds  and  retains  the  possession  and  ownership  of  said  mill 
and  site,  and  has  so  retained,  held,  and  owned  the  same  and 
the  possession  thereof  from  the  year  1839  to  the  present;  that 
said  defendant  has  had  full  and  perfect  notice  and  knowledge 
of  each  and  all  of  the  facts  herein  alleged  from  the  time  of  the 
formation  of  said  partnership,  in  1839,  down  to  the  present; 
that  defendant  now,  and  for  three  years  and  more  last  past, 
has  pretended  and  given  out  that  the  plaintiff  is  the  owner  of 
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Int  one-half  of  said  mill  and  but  one-half  of  the  said  mill* 
fiite^  dam^  race^  and  yard,  and  that  the  said  Laban  is  the  owner 
of  the  other  half  thereof,  and  has  threatened  to  oust  and 
deprive  plaintiff  of  the  use,  possession,  and  ownership  of  one* 
half  thereof,  and  thereby  has  created  a  cloud  upon  plaintiff's 
title  thereto,  and  greatly  diminished  the  value  thereof  to  plain- 
tiff; wherefore  plaintiff  prays  that  he  may  be  adjudged  the 
absolute  6wner  in  fee  simple  of  said  mill,  mill-site,  dam,  pond^ 
ajid  yard,  and  of  the  said  five  acres  of  land,"  etc. 

The  portions  of  the  will  set  out  in  the  complaint,  necessary 
to  an  understanding  of  the  question  involved,  are  as  follows: 

"As  to  such  worldly  estate  as  it  has  pleased  God  to  entrust 
me  with,  I  dispose  of  the  same  in  the  following  manner :    * 

*  *  I  also  give  and  bequeath  to  my  son  Solomon,  his 
heirs  and  assigns  forever,  the  following  parcel  of  land,  as  fol- 
lows :  The  west  half  of  the  north-west  quarter  of  section  19, 
in  township  8,  range  1  west ;  also  one-half  of  the  grist-mill, 
with  five  acres  of  land,  laid  out  in  such  manner  so  as  to  include 
the  mill,  mill-race,  and  mill-pond,  which  parcel  of  land  lies 
in  the  north'-east  quarter  of  section  25,  township  8,  range  2 
west.  *  *  *  I  also  give  and  bequeath  to  my  wife  Rachel 
the  following  parcel  of  land  her  lifetime,  or  during  her  widow- 
hood, to  wit :  The  north-east  quarter  of  section  25,  in  town- 
ship 8,  range  2  west,  with  the  exception  of  the  one-half  of  the 
five  acres  bequeathed  to  my  son  Solomon.  *  *  *  I  also 
give  and  bequeath  to  my  son  Laban,  his  heirs  and  assigns 
forever,  the  following  parcel  of  land  after  the  death  of  his 
mother,  to  wit :  The  north-east  quarter  of  section  25,  in  town- 
ship 8,  north  of  range  2  west,  with  the  exception  of  the  one- 
half  of  the  five  acres  bequeathed  to  my  son  Solomon.'' 

A  demurrer  was  sustained  to  the  complaint,  for  the  want  of 
a  statement  of  sufficient  facts,  to  which  exception  was  taken, 
and  final  judgment  was  rendered  for  the  defendant. 

The  error  assigned  is  that  supposed  to  have  been  committed 
in  sustaining  the  demurrer. 

The  question  involved  is,  whether  the  plaintifi^  on  the  fitcts 
stated^  is  entitled  to  one-half  only  of  the  five-cicre  tract  of 
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land,  or  to  the  whole  of  it— one-half  by  virtue  of  his  purchase 
from  his  &ther  and  the  other  by  virtue  of  the  will. 

It  may  be  observed,  in  a  preliminary  way,  that  there  is  no 
question  in  the  case  as  to  the  partnership  accounts  between  the 
plaintiff  and  his  &ther.  It  is  alleged  that  the  plaintiff,  in  the 
construction  and  operation  of  the  mill,  etc.,  expended  the  sum 
of  three  thousand  dollars.  But  how  much  his  &ther  expended, 
or  whether  anything,  does  not  appear;  nor  does  it  appear  how 
much  the  plaintiff  had  been  reimbursed  from  the  proceeds  of 
the  mill.  It  does  not  appear,  even  if  that  would  be  material 
in  the  cause,  that  anything  would  have  been  due  the  plaintiff 
from  his  &ther  on  a  full  settlement  of  their  partnership 
accounts,  and  taking  into  consideration  the  disbursements  of 
each. 

Another  matter  preliminary  to  the  main  question  may  be 
noticed.  What  did  the  plaintiff  buy,  and  what  did  his  &ther 
fiell  to  him  ?  In  one  part  of  the  complaint,  it  is  alleged  to 
have  been  the  five  acres ;  but  it  is  subsequently  alleged  that 
the  plaintiff  and  his  father  ^^each  of  them  became  entitled  to 
and  were  the  owners  of  one-half  thereof;  and  said  Solomon 
then  and  there  agreed  to  make  to  plaintiff  a  good  and  suffi- 
cient title  to  one-half  thereof." 

It  appears  clearly  enough,  therefore,  that  the  plaintiff  bought 
of  his  fiither  the  half  only  of  the  five-acre  tract,  and  his  father 
ajgreed  to  convey  to  him  that  half.  The  payment  for  the  same 
is  alleged  to  have  been  made,  and  we  assume  that  there  was 
such  part  performance  as  took  the  contract  out  of  the  statute 
of  frauds.  The  father  was  under  obligation  to  convey  to  the 
plaintiff  the  half  of  the  tract,  but  died  without  having  done 
60,  the  legal  title  to  the  whole  of  it  remaining  in  himself  up 
to  the  time  of  his  death.  Though  the  property  was  partner- 
ship property,  and  for  many  purposes  might  be  regarded  as 
personal  property,  yet  the  legal  title  remained  in  the  father  up 
to  the  time  of  his  death,  and  upon  his  dying  intestate  it  would 
liave  descended  to  his  heirs,  subject  to  any  rights  growing  out 
of  the  partnership  and  to  any  rights  of  the  plaintiff  as  pur- 
chaser.   Parsons  Par.,  373 ;  Story  Par.,  sec.  92. 
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We  have  seen  that  the  plaintiff's  father  died  under  an  obli- 
gation to  convey  to  the  plaintiff  one-half  of  the  property.  We- 
now  inquire  what  he  did  by  his  will.  He  gave  to  the  plaintLBT 
*'  one-half  of  the  grist-mill,  with  five  acres  of  land,  laid  out 
in  such  manner  as  to  include  the  mill,  mill-race,  and  mill* 
pond,  which  parcel  of  land  lies  in  the  north-east  quarter  of 
section  25,  township  8,  range  2  west.*'  The  will  immediately 
proceeds  to  devise  the  same  quarter  section  of  land  to  his  wife 
for  life  or  during  her  widowhood, ''  with  the  exception  of  the 
one-half  of  the  five  acres  bequeathed  to  my  son  Solomon,''  with 
remainder  over  in  fee  to  Laban,  subject  to  the  same  precise 
exception.  In  construing  a  will,  all  its  parts  must  be  con- 
sidered in  order  to  arrive  at  the  true  meaning  and  intent  of 
the  testator.  There  is  first  given  to  the  plaintiff  '^  one-half 
of  the  grist-mill,  with  five  acres  of  land,"  etc.  But  the  same 
land  is  subsequently  devised  to  the  widow  for  life,  with 
remainder  in  fee  to  Laban,  except  "  the  one-half  of  the  five  acres 
bequeathed  to  my  son  Solomon."  This  renders  it  very  clear 
that  in  the  devise  to  Solomon  it  was  intended  to  give  him  the 
one-half  of  the  mill  and  one-half  of  the  five  acres  of  land 
only,  instead  of  the  whole  of  the  five  acres.  An  argument  is 
based  by  the  appellant  upon  the  fact  that,  in  the  clause  making 
the  devise  to  the  plaintiff,  one-half  of  the  mill  is  mentioned, 
but  is  not  in  either  of  the  exceptions  which  are  contained  in 
the  devises  to  the  widow  and  to  Laban. 

We  have  seen  that,  by  the  terms  of  the  will,  the  clear  and 
undoubted  intention  was  to  give  the  plaintiff  one-half  of  the 
five  acres  only,  and  not  the  whole.  The  devise  to  him  of  one- 
half  of  the  five  acres  would  have  carried  with  it  one-half  of 
the  mill  thereon,  without  any  express  mention  thereof.  So, 
the  exceptions  to  the  devises  of  the  quarter  section,  of  ''  the 
one-half  of  the  five  acres  bequeathed  to  my  son  Solomon,"  will 
save  firom  the  devise  the  one-half  of  the  mill.  ^^  The  grant 
of  land  carries  houses,  trees,  and  everything  standing  or  grow- 
ing upon  the  sur&ce."    3  Washb.  Seal  Prop.  338,  side  p.  625* 

The  will  of  the  testator  seems  to  give  to  the  plaintiff  just 
what  he  was  bound  by  contract  to  convey  to  him.   And  if  the: 
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plaintiff  is  entitled  to  one-half  of  the  five  acres  by  virtue  of 
the  contract,  and  the  other  half  by  virtue  of  the  will,  then  the 
clause  in  the  will  giving  to  the  widow  and  to  Laban  the  whole 
quarter  section,  except  the  half  of  the  five  acres  bequeathed  to 
Solomon,  must  be  nugatory  so  far  as  the  other  half  of  the  five 
acres  not  excepted  out  of  those  devises  is  concerned. 

This  would  be  contrary  to  the  expressed  intention  of  the 
testator.  He  expressly  provided,  that  the  widow  and  Laban 
should  have  the  entire  quarter  section,  except  the  one-half  of 
the  five  acres  bequeathed  to  Solomon.  This  could  not  be,  if 
Solomon  is  entitled  to  one-half  by  contract  and  the  other  ha]f 
by  the  devise. 

Under  these  circumstances,  it  must  be  h^ld  that  the  testa- 
tor intended  the  devise  to  the  plaintiff  as  a  satis&ction  of  his 
obligation  to  convey  to  him  the  half  of  the  five  acres  of  land^ 
and  that  the  plaintiff  cannot  claim  one-half  by  contract  and 
the  other  half  by  devise. 

*'  Satis&ction,''  says  Story, ''  may  be  defined  in  equity  to  be 
the  donation  of  a  thing,  with  the  intention  expressed  or  implied^ 
that  it  is  to  be  an  extinguishment  of  some  existing  right  or 
claim  of  the  donee.  It  usually  arises  in  a  court  of  equity  as 
a  matter  of  presumption,  where  a  man,  being  under  an  obli- 
gation to  do  an  act  (as  to  pay  money),  does  that  by  will, 
which  is  capable  of  being  considered  as  a  performance  or  sat- 
isfiiction  of  it,  the  thing  performed  being  ejuadem  generis  with 
that  which  he  has  engaged  to  perform.  Under  such  circum- 
stances, and  in  the  absence  of  all  countervailing  circumstan- 
ces,  the  ordinary  presumption  in  courts  of  equity  is,  that  the 
testator  has  done  the  act  in  satisfaction  of  his  obligation." 
Story  Eq.  Jur.,  sec.  1099.  See,  also,  on  this  subject,  1  Powell 
Devises,  433,  and  note  4;  Boper  Leg.  1028;  Blandy  v. 
Widmore,  1  Peere  Williams,  324, and  note;  ChxmiGejfa  Case,  1 
Peere  Williams,  408,  and  note ;  2  Redf.  Wills,  185,  and  note  ; 
EaUm  V.  Benton,  2  ffiU  N.  Y.  576. 

Whatever  doubts  there  may  be  as  to  the  propriety  of  indulg- 
ing in  the  presumption  that  the  bequest  or  legacy  was  intended 
by  the  testator  as  a  satisfaction  of  his  obligation,  in  the  absence 
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of  anTthing  in  the  will  evincing  such  intent,  such  doubts  can* 
not  affect  the  question  involved  here.  Here  it  is  manifest,  as 
has  already  been  shown,  that  the  testator  intended  that  the 
plaintiff  should  have  only  one-half  of  the  five  acres,  for  he 
devised  the  other  half  to  his  widow  and  Laban.  Hence  the 
will,  on  its  face,  shows  that  he  intended  the  devise  of  the  half 
of  the  five  acres  to  the  plaintiff  to  be  a  satisfaction  of  his  obli- 
gation to  convey  it  to  him. 

For  these  reasons,  we  are  of  opinion  that  the  ruling  below 
was  right,  and  that  the 'judgment  must  be  affirmed. 

The  question  is  not  involved  here,  nor  do  we  decide,  whether 
the  appellant  cannot  protect  his  possession  under  the  statatfr 
of  limitations  against  an  action  brought  to  recover  or  part  the 
the  property.  See,  however,  the  case  of  Vanduyn  v.  Hepner, 
45  Ind.  589. 

The  judgment  below  is  affirmed^  with  costs. 

BnSKiBK,  J.,  having  been  of  counsel  in  the  cause,  did  not 
participate  in  the  decision. 


Golden*  «.  The  State. 

Crimikaii  Law. — Corrupt  Agreement — ^Wheretwo  or  more  informations  a» 
pending  against  the  same  pexson  for  unlawful  sales  of  intozicatiDg 
liquors,  an  agreement  between  the  defendant  and  the  prosecuting  attor- 
ney, that  if  the  defendant  will  plead  guilty  to  one  of  the  informations,  the 
fine  shall  only  be  of  a  certain  amount,  and  the  other  information  shall  be 
dismissed,  and  the  defendant's  permit  shall  not  be  forfeited,  is  a  corrupt 
agreement,  and  the  defendant  who  is  misled  by  thus  corruptly  purchas- 
ing his  indulgence,  is  not  entitled  to  lelieL 

!From  the  Elkhart  Circuit  Court. 

JS.  M.  Johnson  and  Z.  D.  Osbom,  for  appellant. 
C.  A.  Buddrky  Attorney  General,  W.  C  Olasgaw,  Prose- 
cuting Attorney,  and  J,  A,  Simmons,  for  the  State. 
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BiDBLE;  J. — Prosecution  by  the  State  against  the  appellant^ 
by  affidavit  and  information^  for  selling  intoxicating  liquor  to 
a  minor.  Motion  to  quash  overruled;  exception;  plea^ 
guilty;  fine. 

The  appellant  afterward  appeared  in  open  court  and  filed 
the  following  affidavit : 

^'  Elza  Golden^  being  duly  swom^  upon  oath  says,  that  he 
is  the  defendant  in  the  above  entitled  cause ;  that  on  the  25th 
day  of  April,  1874,  one  John  M.  Vanfleet,  who  was  then  and 
there  deputy  prosecuting  attorney  for  Wesley  C.  Glasgow,  the 
prosecuting  attorney  of  the  thirty-fourth  judicial  circuit  of 
Indiana,  of,  in,  and  for  the  township  of  Concord,  Elkhart 
<;ounty,  Indiana,  the  same  being  within  said  thirty-fourth  judi- 
cial circuit,  filed  in  the  office  of  the  clerk  of  this  court  an 
affidavit  and  information,  charging  this  defendant  with  having 
unlawfully  sold,  bartered,  and  given  to  one  Charles  E.  Jessup, 
a  minor  under  the  age  of  twenty-one  years,  one  glass  of  intox- 
icating liquor,  to  be  drunk  at  and  in  the  house  where  sold^ 
in  violation  of  law,  and  which  said  affidavit  and  information 
are  attached  hereto  and  made  a  part  hereof,  and  marked  ^  A '  and 
^B '  respectively ;  that  a  warrant  was  duly  issued  on  said  affidavit 
and  information,  on  said  day,  by  the  clerk  of  this  court,  and  duly 
Berved  on  this  defendant  by  John  W.  Egbert,  sheriff  of  this 
county  and  of  this  court,  and  by  means  of  which  this  defend- 
ant was  brought  before  this  court  under  arrest,  and  compelled 
to  give  bail  for  his  appearance  herein  from  day  to  day ;  that 
said  cause  was  regularly  placed  on  the  trial  docket  of  this 
court  for  trial,  and  numbered  on  the  criminal  docket  of  this 
court  83 ;  that  while  so  on  the  docket  of  said  court 
and  pending  herein,  to  wit,  on  the  6th  of  May,  1874,  the  said 
John  M.  Vanfleet,  who  was  then  and  there  acting  as  an  officer 
of  this  court,  and  recognized  as  such  by  the  court,  and  per- 
mitted to  prosecute  the  pleas  of  the  State  in  said  cause,  in  said 
court,  by  the  judge  of  said  court,  stated,  and  represented,  and 
affirmed  to  this  affiant  that  if  affiant  would  plead  guilty  in  said 
cause,  the  fine  should  only  be  ten  dollars  and  costs,  and  that 
he,  the  said  Vanfleet,  would  dismiss  and  enter  a  nolh  prosequi 
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in  other  similar  prosecutions  then  pending  in  said  court  against 
affiant^  for  another  alleged  violation  of  the  liquor  law,  viz.^ 
cause  84  on  the  criminal  docket  of  this  court,  and  also 
dismiss  another  similar  cause  against  Sylvester  W.  Shu- 
mard,  then  pending  in  said  court,  viz.,  cause  numbered 
85  on  the  criminal  docket  of  this  court ;  and  said  Vanfleet 
further  represented  then  and  there  to  affiant  that  such  plea  of 
guilty  in  said  cause  would  not  invalidate  or  forfeit  affianfa 
permit  to  sell  intoxicating  liquors,  which  had  theretofore  been 
duly  granted  to  affiant,  and  that  he,  said  Vanfleet,  would  give 
affiant  his  word  and  honor  that  his  said  permit  would  not  be 
forfeited,  and  that  affiant  should  not  be  disturbed  in  his  busi- 
ness of  selling  intoxicating  liquors  under  said  permit  until  a 
judgment  of  forfeiture  should  be  regularly  obtained,  which 
could  not  be  done  until  the  next  term  of  the  court  in  Septem- 
ber next,  and  upon  an  action  regularly  instituted  against 
affiant  for  that  purpose ;  that  affiant  being  ignorant  of  the  law 
in  this  respect,  and  believing  that  said  Vanfleet  knew  and  cor- 
rectly stated  the  law  to  him,  and  fully  relying  upon  such  belief 
and  upon  said  Vanfleet's  words,  so  pledged,  that  affiant  should 
not  be  disturbed  in  his  said  business,  consented  to  and  did 
thereafter  plead  guilty  in  said  first-named  cause,  and  submit 
to  a  judgment  of  ten  dollars  and  costs  therein  against  him> 
and  did  pay  to  said  Vanfleet  his  fee  as  prosecuting  attorney^ 
viz.,  five  dollars,  and  also  the  other  costs  taxed  in  said  other 
cause,  number  84,  and  so  dismissed,  amounting  in  all  to 
twelve  dollars  and  fifty  cents,  which  said  Vanfleet  received  ; 
and  affiant  further  says,  that  he  was  not  and  is  not  guilty  of 
the  oflence  charged  against  him  in  said  information  and  affi-* 
davit  filed  in  said  cause  number  83 ;  that  he  did  not  so  sell 
any  intoxicating  liquor  to  said  Charles  E.  Jessup  in  violation 
of  law  as  therein  charged,  but  that  he  so  pleaded  guilty  in 
said  causes  solely  for  the  reason  that  he  believed  the  cost  to 
him,  in  time  and  money  expended,  would  be  greater  to  defend 
said  causes,  than  to  plead  guilty  and  pay  said  judgment,  and 
because  of  such  statements  so  made  by  said  Vanfleet ;  that 
afterward,  viz.,  on  the  13th  of  May,  1874,  the  said  Vanfleet 
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formally  notified  affiant  by  letter  that  if  affiant  sold  any  more 
intoxicating  liquor,  he,  Vanfleet,  as  such  prosecuting  attorney, 
-would  prosecute  affiant  for  all  such  sales,  as  for  selling  intox- 
icating liquor  without  a  permit,  and  that  said  affiant  should 
be  so  prosecuted,  and  his  place  of  business  should  and  would 
be  abated  as  a  nuisance  by  reason  of  such  sales ;  and  affiant 
further  says,  that  he  had  theretofore  duly  obtained  a  permit  to 
sell  intoxicating  liquor  at  his  said  place  of  business,  and  had 
then,  and  yet  has,  a  large  sum  of  money  invested  in  said  busi- 
ness on  the  faith  of  such  permit,  and  relying  thereon  for  author- 
ity to  continue  such  business;  that  he  would  not  so  have 
pleaded  guilty  in  said  cause  but  for  said  representations  and 
inducements  so  made  and  held  out  by  said  Vanfleet,  and  that 
he  will  be  greatly  injured  in  loss  of  time,  expenses,  defence^ 
and  otherwise,  if  said  Vanfleet  so  prosecutes  him  as  he  threat- 
ens to  do ;  and  that  to  avoid  such  prosecution,  affiant  believes 
be  will  be  compelled  to  close  his  said  place  of  business,  to  his 
great  injury  and  damage,  unless  the  judgment  in  this  cause^ 
number  83,  be  set  aside,  and  he  be  allowed  to  defend  said 
cause.  Elza  Golden. 

"  Subscribed  and  sworn  to  before  me,  this  3d  day  of  June^ 
1874.  LaPort  Hefner,  Clerk." 

The  affidavit  of  Sylvester  W.  Shumard  was  also  filed  in 
support  of  the  appellant's  affidavit.  Upon  these  affidavits,  the 
appellant  moved  the  court  to  set  aside  the  judgment  and  allow 
him  to  plead  not  guilty  to  the  information.  The  court  denied 
his  motion ;  he  excepted,  and  appeals  to  this  court. 

The  appellant,  having  shown  us  by  his  own  affidavit  that  he 
accepted  a  corrupt  proposition  and  corruptly  purchased  his 
indulgence,  is  not  entitled  to  relie£ 

The  judgment  is  affirmed 
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PXiEADiNa. — Written  InsbrtmenL—Jii  an  action  to  set  aside  a  deed  and  htye 
it  declared  void,  on  the  gronnd  of  fraud  or  nndue  inflaence  in  procnriog 
its  execution,  or  unsoundness  of  mind  of  the  grantor,  the  deed  is  not  the 
foundation  of  the  suit,  and  need  not  be  made  a  part  of  the  complunt. 

Pbaud. — Falae  BepreBentatiana  to  Indvce  Execution  of  Deed. — HuAand  <md 
Wife, — Representations  made  by  a  second  wife  to  her  husband,  who  was 
of  sound  though  feeble  mind,  that  a  certain  person  intended  to  bring  t 
slander  suit  against  him,  and  that  his  property^  would  be  swept  away, 
that  his  children  had  turned  against  him,  and  were  conspiring  to  deprive 
him  of  his  property,  and  that  she  alone  was  true  to  him,  and  that  hifl 
granddaughters  were  of  bad  character  and  not  fit  to  be  entrusted  with 
his  property,  were  not  sufficient  to  set  aside  a  deed  made  by  the  hnsband, 
by  which  his  property  was  vested  in  said  wife. 

8ame. — Misrepresentations  that  will  constitute  fraud  must  be  coift^eniing  & 
material  fact,  and  not  merely  the  expression  of  an  opinion  or  a  repie* 
sentation  concerning  matters  equally  within  the  knowledge  of  both  partkb 

From  the  Switzerland  Circuit  Court. 

G  K  Walker,  H.  W.  Harrington,  C.  A.  Korhly,  and  W.  & 
MoheriSy  for  appellants. 

J".  A.  Works  and  J.  D.  Works,  for  appellee. 

Pbttit,  J. — This  suit  was  brought  hj  the  appellee^  Thomas 
Jagers^  and  Joseph  Jagers^  against  the  appellants^  Hamiah 
Jagers,  William  Hall,  and  Sarah  Hall^  his  wife,  and  the  fol- 
lowing is  the  complaint  in  full : 

^'  Thomas  Jagers  and  Joseph  Jagers  complain  of  Haanah 
Jagers,  "William  Hall,  and  Sarah  Hall,  and  say  that  on  the 
10th  day  of  February,  1870,  Thomas  Jagers,  Sr.,  was  the 
owner  in  fee  simple,  and  had  been  for  years,  of  the  foDowing 
described  real  estate  in  Switzerland  county,  in  the  State  of 
Indiana,  to  wit :"  (here  is  described  the  real  property) ;  "  that 
he  was  also  the  owner  of  a  great  amount  of  personal  property, 
horses,  wagons,  and  farming  implements,  and  other  property; 
that  on  the  10th  day  of  February,  1870,  he  and  the  defend- 
ant Hannah  Jagers  conveyed  the  above  described  real  estate 
and  all  the  personal  property  they  or  either  of  them  owned  to 
the  defendant  William  Hall,  by  deed,  a  copy  of  which  is  filed. 
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herewith,  marked  '  Exhibit  B/  and  made  a  part  of  the  com* 
plaint ;  that  at  the  time  of  making  said  conveyance,  the  said 
Thomas  was  seventy  years  of  age,  greatly  debilitated  and 
enfeebled  in  body  and  mind,  to  such  an  extent  that  he  was 
easily  influenced  by  the  said  Hannah  Jagers ;  and  pflaintifib 
allege  that  said  deed  was  procured  to  be  made  by  the  fraud, 
misrepresentation,  and  undue  influence  of  the  said  Hannah 
Jagers ;  that  the  said  Hannah  Jagers  &lsely  and  fraudulently 
represented  to  the  deceased,  that  one  Charles  H.  Thiebaud 
intended  bringing  suit  against  him  for  slander,  and  that  all  of 
said  property  would  be  swept  away,  and  pass  into  the  hands 
of  strangers ;  «and  further  represented  to  said  deceased,  that 
his  children  had  all  turned  against  him,  and  were  conspiring 
againsir  him  to  deprive  him  of  his  property,  and  that  she  alone 
was  true  to  him,  and  that  the  daughters  of  the  plaintiff  Thomas 
Jagers,  Jr.,  were  of  bad  character,  and  not  fit  persons  to  be 
entrusted  with  his  property ;  and  plaintiff  allege,  that  said 
Hannah  Jagers  made  said  representations,  knowing  them  to* 
be  wholly  without  foundation  and  &lse ;  and  that  she  made 
them  for  the  sole  purpose  of  inducing  the  said  Thomas  Jagers, 
Sr.,  to  make  said  cpnveyance ;  and  that  the  said  deceased 
believed  that  the  said  representations  so  made  by  her  were 
true ;  and  that  he  was  thereby  induced  to  make  said  convey- 
ance ;  and  that  he  would  not  have  made  the  same,  had  not 
such  representations  been  made ;  that  said  deed  was  wholly 
without  consideration,  and  that  the  consideration  named  in 
said  deed  was  never  paid  either  in  whole  or  in  part,  but  that 
said  conveyance  was  procured  to  be  made  by  the  said  defend- 
ant Hannah  Jagers,  wrongfully  and  fraudulently  and  to  the 
injury  of  the  plaintifib  herein,  by  the  false  and  fraudulent  rep- 
resentations aforesaid,  for  the  purpose  of  having  said  land  and 
personal  property  conveyed  back  to  herself.  And  plainti& 
further  allege,  that  on  the  14th  day  of  February,  1870,  the 
defendants  William  Hall  and  Sarah  Hall,  his  wife,  conveyed 
said  land  and  personal  property  to  the  defendant  Hannah 
Jagers  by  deed,  a  copy  of  which  is  filed  herewith  and  made  a 
part  of  this  complaint^  marked  ' Exhibit  C;'  that  said  deed 
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was  wholly  without  coiisideration ;  that  the  consideratioa 
therein  named  was  never  paid,  either  in  whole  or  in  part,  but 
was  made  to  said  defendant  for  the  purpose  of  carrying  oat  the 
fraudulent  and  wrongful  purpose  of  possessing  herself  of  said 
property,  and  for  no  other  or  different  consideration. 

^^  Plainti£&  further  allege,  that  said  Thomas  Jagers,  &., 

•departed  this  life  on  the day  of ,  leaving  as  his 

heirs  at  law  the  plaintiffi,  Thomas  Jagers  and  Joseph  Jageis, 
^nd  the  defendant  Hannah  Jagers ;  that  the  said  Thomas  and 
Joseph  are  entitled  to  one-half  of  said  property  each,  subject 
to  the  interest  of  the  said  Hannah  Jagers,  whicbis  a  life  inter- 
•est  in  the  one-third  thereof;  wherefore  they 'ask  that  said' 
^eeds  of  conveyance  be  set  aside,  and  that  said  real  estate  be 
partitioned,  and  for  all  other  proper  relief. 

'^Par.  2.  For  second  paragraph,  plaintiff  say  that  oa 
the  10th  day  of  February,  1870,  Thomas  Jagers,  Sr.,  was  the 
owner  of  the  real  estate  and  personal  property  described  in  the 
.first  paragraph  of  this  complaint,  and  that  on  said  day  he  con- 
veyed the  same  to  the  defendant  William  Hall  by  deed,  a 
•copy  of  which  is  filed  herewith  and  made  a  part  of  this  para- 
graph, marked  'Exhibit  B/  and  plaintiffi  say  that  at  the 
time  of  making  said  deed,  the  said  Thomas  Jagers,  Sr.,  y^ 
of  unsound  mind  and  wholly  incapable  of  making  a  valid 
contract.  And  they  say  further,  tiiat  on  the  14th  day  of 
February,  1870,  the  defendants  William  Hall  and  Sarah 
Hall,  his  wife,  conveyed  said  real  estate  and  personal  prop- 
erty to  the  defendant  Hannah  Jagers ;  and  they  further  allege, 

that  the  said  Thomas  Jagers,  Sr.,  died  on  the day  of 

,  and  that  he  left  as  his  heirs  at  law  the  defendant 

Hannah  Jagers,  who  is  entitled  to  a  life  interest  in  the  one- 
third  of  said  real  estate,  and  the  plaintifi^,  Thomas  Jagers  and 
Joseph  Jagers,  who  are  each  entitled  to  the  one-half  thereof 
subject  to  said  life  interest ;  wherefore  they  ask  that  said  deeds 
be  set  aside  and  declared  void,  and  that  said  real  estate  be 
partitioned,  and  for  all  proper  relief 

A  separate  demurrer,  for  want  of  sufficient  fiicts,  to  each 
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paragraph  of  the  complaint  was  overruled^  exception  taken^ 
and  this  ruling  is  assigned  for  error. 

The  deeds^  which  are  filed  with  and  said  to  be  made  a  part 
of  the  complaint,  were  not  legally  a  part  of  the  complaint, 
because  they  were  not  the  foundation  of  the  action.  The 
£)nndation  of  the  action  was  the  alleged  &aud,  misrepresenta- 
tion, and  undue  influence  of  Hannah  Jagers,  in  procuring  the 
execution  of  the  deed  from  Thomas  Jagers,  Sr.,  to  Hall,  and 
the  imsoundness  of  mind  of  the  grantor  at  the  time  of  making 
the  deed  by  Thomas  Jagers,  Sn 

On  the  trial  of  the  cause,  the  jury  expressly  found,  that  at 
the  time  of  the  execution  of  the  deed  to  Hall,  Thomas  Jagers, 
St.,  was  of  sound  mind.  This  effectually  disposes  of  the  sec- 
ond paragraph  of  the  complaint,  which  only  charges  unsound- 
ness of  mind  at  the  time  of  executing  the  deed,  and  brings  us 
to  the  consideration  of  the  sufficiency  of  the  first  paragraph 
of  the  complaint.    The  material  allegations  of  it  are  these : 

"  That  at  the  time  of  making  said  conveyance,  the  said 
Thomas  Jagers  was  seventy  years  of  age,  greatly  debilitated 
and  enfeebled  in  body  and  mind,  to  such  an  extent  that  he 
was  easily  influenced  by  the  said  Hannah  Jagers.  And  plain- 
tiff allege  that  the  said  deed  was  procured  to  be  made  by  the 
iraud,  misrepresentation,  and  undue  influence  of  the  said  Han- 
nah Jagers ;  that  the  said  Hannah  Jagers  falsely  and  fraudu- 
lently represented  to  the  deceased  that  one  Charles  H.  Thie- 
baud  intended  bringing  suit  against  him  for  slander,  and  that 
all  of  said  property  would  be  swept  away  and  pass  into  the 
hands  of  strangers;  and  further  represented  to  said  deceased, 
that  his  children  had  turned  against  him  and  were  conspiring 
against  him  to  deprive  him  of  his  property,  and  that  she  alone 
was  true  to  him ;  and  that  the  daughters  of  the  plaintiff, 
Thomas  Jagers,  Jr.,  were  of  bad  character,  and  not  fit  persons 
to  be  entrusted  with  his  property.^' 

As  we  have  held  above  that  the  deeds  filed  with  the  com- 
plaint formed  no  part  of  it,  as  the  action  was  not  based  upon 
them,  there  is  no  allegation  in  the  complaint  that  she  held  any 
relation  whatever  to  him.  It  does  not  show  that  she  was  a  first 
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or  second  wife,  mother,  sister,  daughter,  or  servant,  or  had  or 
held  any  close  or  conjGidential  relation  to  him  that  would  be 
likely  to  give  her  an  influence  over  him.  Nor  does  the  alle- 
gation that  she  was  entitled  to  a  life  estate  in  one-third  of  the 
lands  show  any  such  relation  or  confidential  position;  for  she 
might  have  had  this  interest  in  the  lands  by  other  means  or 
ways  than  being  a  second  wife,  without  a  child  by  him.  Bat 
if  we  concede  that  she  was  his  second  wife  and  had  no  child 
by  him,  do  the  &cts  charged  show  such  fraud,  nusrepresenta* 
tion,  or  undue  influence  as  would  enable  him  to  set  aside  the 
deed  ?  If  he  could  not  do  it  in  his  lifetime,  his  heirs  cannot 
after  his  death,  for  they  can  have  no  more  rights  than  he  had 
to,  and  did  leave  them  at  his  death. 

He  was  of  sound  though  feeble  mind.  Feebleness  of 
mind  has  never  been  held  sufficient  to  set  aside  a  deed,  where 
the  grantor  was  of  sound  mind,  though  some  of  the  authorities 
hold  that  it  may  be  taken  into  consideration,  in  connection 
with  other  circumstances,  for  that  purpose ;  but  no  otheic  cir- 
cumstances are  stated  in  the  complaint. 

Some  of  the  authorities,  while  they  admit  that  undue  influ* 
ence  is  generally  fraud,  hold  that  there  may  be  undue  infla- 
once  without  fraud,  as  in  the  case  of  great  fondness,  friend- 
ship, flattery,  and  persuasion.  If  these  pretences,  however, 
are  false,  they  constitute  fraud. 

In  this  case,  there  is  no  such  pretence  or  allegation.  All  the 
charges  of  fraud,  misrepresentation,  and  undue  influence  in 
the  complaint  must  be  held  as  intending  to  charge  fraud. 
Were  they  such  representations  as  a  man  of  sound  though 
feeble  mind  had  a  right  to  rely  on  ?  and  could  he  set  aside 
his  deed  for  or  on  account  of  them?  We  think  not.  She  told 
him  that  Thicbaud  intended  to  bring  a  slander  suit  against 
him,  and  that  his  property  would  be  swept  away ;  that  his 
children  had  turned  against  him,  and  were  conspiring  against 
him  to  deprive  him  of  his  property,  and  that  she  alone  was 
true  to  him;  that  his  granddaughters  (children  of  one  of  the 
plaintiffs)  were  of  bad  character,  and  not  fit  persons  to  be 
entrusted  with  his  property.    These  are  all  the  acts  that  she 
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is  charged  with  doings  and  we  think  they  are  not  enough  to 
set  aside  a  deed  made  by  a  man  of  sound  though  weak 
mind.  Misrepresentation  must  be  concerning  a  material  fact^ 
and  not  merely  the  expression  of  a  matter  of  opinion  or  repre- 
sentation concerning  matters  equally  within  the  knowledge  of 
both  parties.  Foley  v.  Chwgill,  5  Blackf.  18 ;  Barton  v.  Sim" 
monSy  14  Ind.  49 ;  Cronk  v.  Oole,  10  Ind.  485 ;  Kerr  Fraud 
&  Mistake^  77^  note  1.  There  is  nothing  to  show  that  he 
could  not  or  did  not  know  the  truth  or  &lsity  of  these  matters 
as  well  as  she.    Bouv.  Law  Diet.,  vol.  1,  613,  says: 

^'  While,  on  the  one  hand,  the  courts  have  aimed  to  repress 
the  practice  of  fraud,  on  the  other,  they  have  required  that 
before  relieving  a  party  from  a  contract  on  the  ground  of 
fraud,  it  should  be  made  to  appear  that  on  entering  into  such 
contract  he  exercised  a  due  degree  of  caution.  VigUardUms, 
non  dormientUms,  suocurrunt  leges.  A  misrepresentation  as  to 
a  &ct,  the  truth  or  falsehood  of  which  the  other  party  has  an 
opportuniiy  of  ascertaining,  or  the  concealment  of  a  matter 
which  a  perso^i  of  ordinary  sense,  vigilance,  or  skill  might 
discover,  does  not  in  law  constitute  fraud.  Misrepresentation 
as  to  the  legal  effect  of  an  agreement  does  not  avoid  it  as 
against  a  party  whom  such  misrepresentation  has  induced  to 
enter  into  it — every  man  being  presumed  to  know  the  legal 
effect  of  an  instrument  which  he  signs  or  of  an  act  which  he 
performs." 

The  case  was  dismissed  as  to  Joseph  Jagers,  and  was  prose- 
cuted by  Thomas  Jagers,  and  is,  therefore,  properly  here  in 
his  name  only. 

The  first  paragraph  of  the  complaint  was  insufficient,  and 
the  demurrer  should  have  been  sustained  to  it. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  sustain  the  demurrer  to  the  first  paragraph  of 
the  complaint,  and  for  further  proceedings. 
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Heayekbidge  v.  Moin>Y  et  al. 

pBOMiaBOBT  Note.— ZVustoe  of  an  Eci^presB  JhiO.—'Edoppdr-'Vniexe  the 
payee  of  a  promiasorj  note  brought  suit  upon  it  in  his  own  name,  and 
the  note  on  its  face  showed  that  it  was  for  the  use  and  benefit  of  another, 
and  it  was  objected  that  the  plaintiff  was  not  the  real  party  in  interest^ 
and  he  failed  to  amend  his  complaint  by  showing  that  he  was  the  real 
owner  of  the  note,  and  on  appeal  to  the  Supreme  Court  it  was  held  that 
he  was  the  trustee  of  an  express  trust,  and  in  that  capacity  had  a  right  to 
maintain  the  action,  he  could  not  afterward,  in  a  proceeding  to  set  oft, 
against  the  judgment  on  the  note,  a  judgment  held  by  the  maker  of  the 
note  against  the  person  for  whose  use  and  benefit  the  note  was  given  to 
said  payee,  be  allowed  to  plead  that  the  note*  Tras  really  his  own  and 
free  from  any  trust 

Same. — B^ormation  of  Note  After  Judgrmejit — ^Af  ter  judgment  upon  a  prom- 
issory note,  it  cannot  be  reformed. 

Weitten  Instbument. — Beformation  of— To  entitle  a  party  to  the  reforma- 
tion of  a  written  instrument,  it  must  be  clearly  and  satisfactorily  shown 
that  there  was  a  mistake  of  fact,  and  not  of  law.  It  must  be  shown  that 
words  were  inserted  which  were  intended  to  be  left  out,  or  that  words  weie 
omitted  which  were  intended  to  be  inserted. 

8ahe. — ^A  mistake  as  to  the  legal  effect  of  words  inserted  designedly  in  a 
written  instrument  gives  no  right  to  a  reformation  of  sdch  instrument. 

Set-Off. — JudffmeiU  Against  JudgmenL — A  judgment  in  one  court  may  be 
set  off  against  a  judgment  in  another  court. 

Same. — ^Against  a  judgment  obtained  by  the  trustee  of  an  express  trostmay 
be  set  off  a  judgment  against  the  person  for  whom  the  trust  is  held. 

From  the  Hendricks  Circuit  Court. 

W.  A.  McKenzie,  for  appellant. 
X.  3L  Campbell,  for  appellee. 

BusKiBK^  J. — The  voluminoos  character  of  the  pleadings 
and  the  evidence  renders  it  necessary  that  we  should  sonuna- 
rize  the  facts  and  condense  the  pleadings. 

On  the  21st  day  of  April,  1869,  Alfred  Mondy  recovered  a 
judgment  in  the  Hendricks  Circuit  Court  against  Allen  Heav* 
enridge,  for  the  sum  of  two  hundred  and  fifty-four  dollars  and 
seventy  cents,  upon  a  note,  in  the  words  and  figures  as  fol- 
lows: 

''  Stilesville,  Sept.  1st,  1867. 

"  Six  months  after  date,  I  promise  to  pay  A.  Mondy  (for 
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Wm.  Mondy)  or  order,  two  hundred  and  twenty  dollars,  with, 
interest  at  ten  per  centum  per  annum.  Value  received,  with- 
out any  relief  whatever  from  valuation  or  appraisement  laws. 

"  A.  Heavenbiikje." 

Heavenridge  appealed  to  this  court,  and  asked  for  a  rever- 
sal of  the  judgment,  mainly  upon  the  ground  that  William 
Mondy  was  the  real  party  in  interest,  and  that  he  alone  could 
maintain  an  action  on  the  note.  After  careful  consideration, 
it  was  held,  that  "  as  the  note  sued  upon  was  made  for  the  use 
of  William  Mondy,  this  action  might  have  been  prosecuted  in 
his  name  under  the  third  section  of  article  2  of  our  code ; 
but  as  it  is  payable  to  Alfred  Mondy,  for  the  use  and  benefit 
of  William  Mondy,  it  thereby  makes  Alfred  Mondy  the  '  trustee 
of  |in  express  trust,'  and  the  suit  is  properly  prosecuted  in  his 
name  under  the  fourth  section  above  quoted.'^  34  Ind.  28. 

The  judgment  was  in  all  things  affirmed^  and  after  a  re-ex- 
amination of  the  question,  a  petition  for  a  rehearing  was 
overruled. 

On  the  —  day  of  October,  1871,  AUen  Heavenridge 
obtained,  in  the  Hendricks  Common  Pleas,  a  judgment  against 
William  Mondy,  in  the  sum  of  six  hundred  and  eighty-five 
dollars  and  twenty  cents. 

After  the  judgment  of  affirmance  in  the  case  of  Heavenridge 
V.  Mondy f  eupra,  was  filed  in  the  court  below,  Heavenridge 
proceeded  by  motion  and  notice  to  have  his  judgment  against 
William  Mondy,  or  so  much  thereof  as  might  be  necessary, 
set  off  against  the  above  mentioned  judgment  in  fiivor  of 
Alfred  Mondy  against  him. 

William  Mondy  made  de&ult.  Alfired  Mondy  appeared  and 
filed  an  answer  in  three  paragraphs  and  a  cross  complaint.  A 
demurrer  was  sustained'  to  the  first  and  second  and  overruled 
to  the  third  and  cross  complaint,  to  the  overruling  of  which  the 
appellant  excepted,  and  has  assigned  such  ruling  for  error  here. 

The  plaintiff  filed  an  answer  to  the  cross  complaint,  consist- 
ing of  six  paragraphs,  and  a  reply  in  denial  of  the  third  para-* 
^graph  of  the  answer.  , 

The  first  paragraph  of  the  answer  to  the  cross  complaint 
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will  be  noticed  hereafter.  The  other  paragraphs  were,  in  sub- 
stance, the  same  as  the  answers  filed  in  the  original  action  of 
Alfred  Mondj  against  Heavenridge,  and  being  wholly  imma* 
terial  and  irrelevant  in  this  action,  need  not  be  farther 
noticed. 

Alfred  Mondy  filed  a  reply,  in  two  paragraphs,  to  the  answer 
to  the  cross  complaint.  The  first  was  in  denial.  The  second 
was  to  all  the  paragraphs  of  the  answer  except  the  first,  and 
alleged,  in  substance,  that  all  the  matters  and  things  therein 
averred  and  set  forth  had  been  fully  tried  and  determined  in 
the  original  action  between  Alfi^d  Mondy  and  Heavenridge^ 
as  would  fully  appear  by  the  record  thereof^  etc. 

The  cause  was  submitted  to  the  court  for  trial,  and  resulted 
in  a  finding  in  favor  of  the  appellees.  The  court,  over  a 
motion  for  a  new  trial,  rendered  judgment  on  the  finding,  and 
this  ruling  is  assigned  for  error  here. 

The  substance  of  the  third  paragraph  of  the  answer  is,  that 
Alfred  Mondy,  long  before  the  rendition  of  said  judgment  of 
Heavenridge  against  William  Mondy,  and  before  the  execu- 
tion of  the  note  on  which  it  was  rendered,  and  without  any 
notice  or  knowledge  of  said  note  or  judgment,  or  the  existence 
of  any  debt  of  the  said  William  Mondy  to  the  said  Heaven* 
ridge,  had,  as  between  himself  and  said  William  Mondy,  exe- 
<;uted  his  supposed  trust,  and  had  paid  and  advanced  to  said 
William  Mondy  all  sums  of  money  which  might  become  or 
were  due  fromhim^  as  said  supposed  trustee,  to  the  said  William 
Mondy. 

The  cross  complaint  was  against  appellant  and  William 
Mondy,  and  alleged,  in  substance,  that  the  said  William 
Mondy  had  not  then,  nor  had  he  had  at  any  time  since  the 
execution  of  the  note  of  the  said  Heavenridge  to  Alfred 
Mondy  for  two  hundred  and  twenty  dollars,  any  right  or  inter- 
est therein  or  in  the  debt  or  judgment  of  him  the  said  Alfred 
against  the  said  Heavenridge ;  but  the  said  Alfred  Mondy,  on 
the  contrary,  averred  and  charged  the  truth  to  be,  that  by 
agreement  between  himself  and  the  said  William  Mondy  and 
ihe  said  Heavenridge,  at  the  time  of  the  execution  of  the  note 
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ibr  two  hundred  and  twenty  dollars^  the  said  Heavenridge 
tifisumed  and  agreed  to  pay  to  him  the  said  Alfred  the  said 
49um  of  money^  being  the  amount  then  due  from  said  William 
to  said  Alfred;  that  the  said  Alfred  released  the  said 
William  for  said  sum,  and  said  William  gave  Heavenridge 
credit  for  said  sum  in  their  dealings ;  that  at  the  special 
instance  and  request  of  the  said  Heavenridge^  who  desired  to 
have  time  for  the  payment  of  the  same^  said  Alfred  Mondy 
agreed  to  take  said  note  to  himself,  and  to  extend  time  for  the 
accommodation  of  said  Heavenridge;  that  said  Heavenridge 
wrote  said  note,  and  inserted  the  wor^  "  for  William  Mondy," 
Jis  he  said,  as  a  memorandum  to  show,  when  taken  up,  that  he 
had  settled  that  amount  for  said  William,  and  not  to  consti- 
tute the  said  Alfred  a  trustee,  or  to  show  that  William  had 
any  interest  therein ;  that  it  was  for  said  reason  and  by  mis- 
take of  said  parties  as  to  the  legal  effect  thereof  that  the  name 
of  William  Mondy  was  embraced  therein  ;  and  not  knowing 
the  legal  effect  of  said  note  as  written  by  the  said  Heavenridge, 
the  ^d  Alfred  Mondy  accepted  the  same  in  its  present  form 
and  released  the  said  William,  and  relied  solely  upon  the  col- 
lection of  said  sum  from  said  Heavenridge;  all  of  which  was 
before  the  existence  of  the  indebtedness  of  said  William  to 
eaid  Heavenridge,  which  is  asked  to  be  set  off.  The  prayer 
was,  that  the  said  William  and  Heavenridge  be  required  to 
make  full  answer,  and  that  the  said  note  be  reformed  to  cor- 
respond with  the  real  transaction  between  said  parties,  and  for 
general  relief. 

The  third  paragraph  of  the  answer  and  the  cross  complaint 
are  subject  to  the  same  objection,  and  on  such  point  will  be 
considered  together. 

It  is  to  be  noted  that  the  application  to  set  off  the  judg- 
ments was  made  in  the  circuit  court,  in  the  case  of  Mondy  v. 
Heavenridge,  after  it  had  been  remanded,  and  before  the  opinion 
of  this  court  had  been  spread  upon  the  record.  The  obvious 
purpose  of  the  answer  and  cross  complaint  under  examination 
^as  to  show  that  the  note,  on  which  the  judgment  in  favor  of 
Mondy  against  Heavenridge  was  fbunded,  belonged  to  Alfired 
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l/Londj,  and  hence  that  he  was  the  real  party  in  interest.  This 
could  not  be  done  in  the  face  of  the  record  in  said  cause* 
Alfred  Mondy  accepted  of  a  note  which,  on  its  &ce,  showed 
that  he  was  the  trustee  of  an  express  trust ;  in  other  words, 
that  the  note  was  payable  to  him  for  the  use  and  benefit  of 
William  Mondy.  He  held  the  legal  title,  while  the  beneficial 
interest  was  in  William.  He  instituted  suit  on  such  note  in 
his  own  name,  and  when  it  was  objected  that  he  was  not  the 
real  party  in  interest,  he  failed  to  amend  his  complaint  by 
showing  that  he  was  in  &ct  the  real  owner  of  the  note,  but 
took  judgment  in  his  own  name.  On  appeal  to  this  court,  the 
judgment  was  aflSrmed,  upon  the  ground  that  he  was  the  trus- 
tee of  an  express  trust,  and  that,  in  that^capacity,  he  had  the  right 
to  maintain  the  action.  By  that  decision,  it  was  settled  that 
William  Mondy  was  the  real  party  in  interest,  and  conse* 
quently  was  the  beneficial  owner  of  the  note  and  judgment 
rendered  thereon.    That  is  the  law  of  the  case. 

It  was  held  by  this  court,  in  Hawley  v.  Smith,  45  Ind.  183, 
that  when  the  Supreme  Court  has  laid  down  a  rule  of  law,  it 
will  adhere  to  it  in  a  subsequent  action  between  the  same  par* 
ties,  where  a  different  decision  would  leave  one  party  without 
remedy,  even  though  doubtful  of  the  correctness  of  the  rule 
when  applied  to  other  cases.  We,  however,  entertain  no  doubt 
as  to  the  correctness  of  our  ruling  in  such  case.  It  is  fully 
supported  by  authority  and  on  principle,  and  was  unquestion- 
ably demanded  by  the  express  language  of  the  statute,  on 
which  it  was  mainly  grounded.  The  ruling  in  that  case  has 
been  adhered  to  in  several  subsequent  cases :  The  North^Wedr 
em  Conference,  etc.,  v.  Myers,  36  Ind.  375 ;  Brooks  v.  Harris, 
42  Ind.  177;  WU^\.  Starbuck,U  Ind.  298;  WaMngton 
Tovmship  v.  Bonney,  45  Ind.  77. 

The  cross  complaint  was  fatally  defective  upon  another 
ground.  It  sought  a  reformation  of  the  note,  which  was  the 
foundation  of  the  action.  The  application  came  too  late.  The 
note  was  merged  in  the  judgment,  and  hence  could  not  be 
reformed. 

Besides,  the  averments  of  the  cross  complaint  were  wholly 
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insufficient  to  entitle  the  appellee  to  a  reformation  of  the  note^ 
if  it  had  not  been  merged  in  the  judgment.  It  is  settled  law, 
that  to  entitle  a  party  to  the  reformation  of  a  written  instru- 
ment^ it  must  be  flearly  and  satis&ctorily  shown  that  there 
was  a  mistake  of  fact^  and  not  of  law.  It  must  be  shown  that 
words  were  inserted  that  were  intended  to  be  left  out,  or  that 
words  were  omitted  which  were  intended  to  be  inserted.  Nel-- 
son  V.  Davis,  40  Ind.  366 ;  AUen  v.  Anderson,  44  Ind.  395 ; 
BdUtwin  v.  Kerlin,  46  Ind.  426. 

It  is  expressly  averred  in  the  cross  complaint,  that  the  said 
note  was  accepted  "  by  mistake  of  said  parties  as  to  the  legal 
effect  of  said  note.''  A  mistake  &s  to  the  legal  effect  of  words 
inserted  designedly  in  a  written  instrument  gives  no  right  to 
a  reformation  of  such  instrument 
J  The  court  erred  in  overruling  the  demurrer  to  the  third 
I     paragraph  of  the  answer  and  the  cross  complaint. 

We  have  passed  upon  the  sufficiency  of  the  answer  and  cross 
complaint  as  if  pleadings  were  necessary,  though  it  was  decided 
in  Brooks  v.  Harris,  supra,  that  pleadings  were  not  contem- 
plated by  the  statute. 

We  next  inquire  whether  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  only  point  relied  upon  is,  that  upon  the  evidence  the 
finding  should  have  been  for  the  appellant.  The  cause  was 
submitted  to  the  court  upon  the  complete  transcript  of  the 
record  in  the  case  of  Mondy  v.  Heavenridge,  including  the 
opinion  of  this  court  affirming  the  judgment  of  the  court  below, 
and  the  judgment  in  favor  of  Heavenridge  against  William 
Mondy. 

The  appellees  offered  no  evidence  whatever  in  support  of 
the  third  paragraph  of  the  answer  or  the  cross  complaint.  The 
case,  therefore,  stands  solely  upon  the  legal  effect  of  the  judg- 
ment in  such  case. 

It  was  held,  in  HiU  v.  BrinUey,  10  Ind.  102,  that  a  judg- 
ment in  one  court  may  be  set  off  against  a  judgment  in  a  dif- 
&reirt  court. 

In  Howh  V.  Mdoy,  26  Ind.  176,  it  was  said  that  the  ruling 
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in  the  above  case  was  obiter.  But  in  Brooks  v.  Harris,  41 
Ind.  390,  the  case  of  Hill  v.  BrirMey,  supra,  was  adhered  to 
and  followed ;  and  it  was  held  that  the  &ct  that  the  judg- 
ments were  rendered  in  different  courts  cjpes  not  take  awaj 
the  right  to  have  the  set-off  made.  It  was  also  held,  that 
under  the  general  principles  of  our  law  on  the  subject  of  set- 
off, there  must  be  mutuality  in  the  claims  in  order  that  thej 
be  set  off  against  each  other. 

In  a  suit  by  a  trustee,  who  sues  for  the  use  or  benefit  of 
another,  a  debt  due  the  defendant  by  the  trustee  personally 
cannot  be  set  off.  Floumoy  v.  The  City  of  JeffersonviUe,  17 
Ind.  169.  The  reason  is,  that  the  trustee  has  no  beneficial 
interest  in  the  cause  of  action.  The  reason  for  excluding  the 
set-off  against  the  trustee  would  make  it  admissible  when  the 
debt  is  due  from  the  beneficiary,  '^  the  real  party  in  inter- 
est." 

The  right  of  set-off  in  such  a  case  as  the  present  is  clearly 
recognized  in  Jojies  v.  Hawkins,  17  Ind.  550. 

In  Waddle  v.  Harbeck,  33  Ind.  231,  it  was  held  that  in  a 
fiuit  by  a  trustee,  the  defendant  may  set  off  a  debt  due  him 
from  the  cestui  que  trust. 

In  Brooks  v.  Harris,  41  tnd.  390,  it  was  held  that  there 
must  be  mutuality  in  the  claims,  in  order  that  they  may  be  set 
off  against  each  other ;  but  where  a  judgment  has  been  obtained, 
on  the  relation  of  A.,  against  B.  and  his  sureties,  on  a  consta- 
ble's bond,  B.  may  have  a  judgment  obtained  by  him  against 
A.  set  off  against  the  judgment  on  the  bond. 

In  the  case  of  Wright  v.  Cobleigh,  3  Foster  N.  H.  32,  it 
wa3  held :  1.  That  courts  of  law  have  power  to  set  off  mutual 
judgments.  2.  The  set-off  is  made  between  the  real  and  equi- 
table owners  of  the  judgment,  and  not  between  the  nominal 
parties.  3.  Ifthe  defendant  against  whom  a  judgment  is  recov- 
ered is  the  assignee  and  equitable  owner  of  an  ascertained  part 
of  a  judgment  recovered  against  the  plaintiff  in  the  name  of 
another  person,  that  j>art  may  be  set  off  against  the  plaintiff's 
judgment. 

In  the  present  case,  William  Mondy  is  the  beneficial  owner 
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of  the  judgment  against  the  appellant^  and  we  think  the  right 
of  set-off  exists. 

The  judgment  is  reversed^  with  costs ;  and  the  cause  is 
remanded  for  another  trial^  in  accordance  with  this  opinion. 


-»♦*■ 


FOUNTAIK  V.  DbAPEB. 

LiQUOB  Law  of  1878.— ^Su^  Seetion,— Tinder  the  sixth  eection  of  the  act  to 
xegnlate  the  sale  of  intoxicating  liqaors  (Acts  1873,  p.  151),  it  is  nnlaw- 
fnl  to  Bell,  barter,  or  give  intoxicating  liqaors  to  any  person  in  the  habit 
of  becoming  intoxicated,  and  such  person  need  not  be  intoxicated  at  the 
time  the  liquor  is  famished. 

BAXE.—Twd/th  Sedion.SuU  by  Wife  fw  Daniages.'-'Whai  She  Must  Edaln 
UsL — In  a  suit  brought  by  a  wife  under  the  twelfth  section  of  the  act  to 
regulate  the  sale  of  intoxicating  liqaors  (Acts  1873,  p.  151),  it  is  neces- 
sary, in  order  to  entitle  her  to  recover,  to  establish  the  following :  1.  The 
intoxication  of  her  husband,  habitual  or  otherwise.  2.  That  she  has  been 
injured  in  person  or  property,  or  means  of  support,  inconsequence  of  such 
intoxication.  3.  That  the  intoxication  from  which  the  injury  resulted 
was  caused,  in  whole  or  in  part,  by  the  selling,  bartering,  or  giving  of  intox- 
icating liquors  to  her  husband  by  the  defendant. 

Same. — lAabUUy  for  Damages, — Each  person  who  by  selling,  bartering,  or 
giving  intoxicating  liquors,  contributed  in  part  to  the  intoxication  caus- 
ing the  injury  complained  of,  is  liable  for  the  full  extent  of  the  injury ; 
and  all  such  persons  may  be  joined,  or  any  one  may  be  aaed. 

From  the  Benton  Circuit  Court. 

JR.  C.  Gregory y  W.  B.  Gregcryy  and  JB.  P.  DeHart,  for 
appellant. 

J.  R.  Troxdl,  P.  H.  Ward,  W.  H.  Graham,  R.  8.  Ihmg^ 
^ns,  and  Z.  Dtoiggina,  for  appellee. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant.  The 
venue  was  changed  from  Jasper  county,  where  the  action  was 
commenced,  to  Benton  county,  where  it  was  tried.  The  com- 
plaint states  the  following  &cts :  That  the  plaintiff  is  the  wi& 
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of  William  Draper;  that  she  resides  with  her  husband  in  the 
town  of  E«mington,  in  Jasper  county,  Indiana;  that  the 
defendant  also  resides  in  said  town,  and  does  business  there  ; 
that  his  business  is  and  has  been  for  more  than  a  year  last  past 
that  of  saloon  keeper ;  that  the  defendant  kept  and  still  keeps 
intoxicating  liquors  for  sale  in  his  saloon ;  that  the  husband 
of  this  plaintiff  is  in  the  habit  of  drinking  intoxicating  liquors 
and  becoming  intoxicated,  which  was  and  is  well  known  to 
the  defendant;  that  in  March,  1873,  the  plaintiff  notified  the 
defendant  that  her  husband  was  in  the  habit  of  becoming- 
intoxicated,  and  notified  and  requested  him  not  to  sell  or  give 
her  said  husband  any  intoxicating  liquor  whatever ;  that  the 
defendant,  well  knowing  fix)m  his  own  personal  knowledge,  as 
well  as  from  the  notice  given  to  him  by  the  plaintiff,  that  the 
husband  of  plaintiff  was  in  the  habit  of  becoming  intoxicated 
whenever  he  could  procure  liquor,  and  disregarding  the  notice 
.and  request  of  the  plaintiff,  did,  on  the  1st  day  of  March,  1873^ 
and  on  divers  other  days  and  times  between  that  time  and  the 
present,  sell,  barter,  and  give  intoxicating  liquors  to  the  said 
husband  of  this  plaintiff,  thereby  causing  the  intoxication  of 
the  husband  of  the  plaintiff. 

It  is  further  alleged,  that  the  husband  of  the  plaintiff,  by 
reason  of  said  intoxication,  caused  by  the  defendant  aforesaid^ 
failed  to  provide  for  and  maintain  the  plaintiff  and  her  chil- 
dren ;  that  her  said  husband,  by  reason  of  said  intoxication^ 
would  not  and  did  not  work  or  make  any  exertion  to  procure 
means  for  the  support  and  maintenance  of  the  plaintiff  and  her 
children ;  that  her  said  husband,  by  reason  of  said  intoxica- 
tion caused  as  aforesaid,  squandered  and  wasted  his  property 
and  means,  not  leaving  anything  for  the  support  and  mainten- 
ance of  the  plaintiff  and  her  children ;  that  her  said  husband^ 
while  in  a  state  of  intoxication  caused  by  the  acts  of  the  defend- 
ant as  aforesaid,  struck,  beat,  and  wounded  the  plaintiff,  and 
did  curse,  abuse,  beat,  and  wound  her  and  her  children,  and 
used  profane  and  obscene  language  in  the  presence  and  hear- 
ing of  her  and  her  children,  and  otherwise  abused  and  ill- 
treated  her  and  her  children ;  that  all  of  said  beating,  striking^ 
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woonding^  cursings  and  other  abuse  of  the  plaintiff  by  her  said 
husband  was  caused  by  the  aforesaid  intoxication ;  by  reason 
of  all  of  which  plaintiff  says  that  she  has  been  damfiged  in  the 
sum  of  two  thousand  dollars ;  wherefore  she  demands  judg* 
ment  against  said  defendant  in  the  sum  of  two  thouRand  dol- 
lars^  and  all  other  proper  relief. 

The  defendant  demurred  to  the  complaint^  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.     His  demurrer  was  overruled,  and  he  excepted. 

An  issue  of  fact  was  then  formed  by  a  general  traverse  of 
the  complaint. 

This  issue  was  tried  by  a  jury,  and  there  was  a  verdict  for 
the  plaintiff,  awarding  her  damages  in  the  sum  of  three  hun- 
dred and  twenty-five  dollars. 

The  defendant  moved  the  court  for  a  new  trial,  for  the- 
reasons  following: 

1.  Because  the  damages  are  excessive. 

2.  Because  the  verdict  of  the  jury  is  not  sustained  by  the 
evidence. 

3.  Because  the  verdict  of  the  jury  is  contrary  to  law. 

4*  Because  the  court  misdirected  the  jury  in  giving  them 
instructions  numbered  one,  two,  and  three. 

These  instructions  are  set  out  in  the  written  motion. 
This  motion  was  overruled,  as  was  also  a  motion  in  arrest  of 
judgment,  and  final  judgment  was  rendered  for  the  plaintiff 
fi)r  the  amount  of  the  verdict. 

The  errors  assigned  are  the  overruling  of  the  demurrer  to 
the  complaint,  the  refusal  to  grant  a  new  trial,  and  overruling 
the  motion  in  arrest  of  judgment.  The  first  and  last  assign- 
ments present  but  one  question,  that  is,  as  to  the  sufficiency  of 
the  complaint. 

Counsel  for  appellant,  in  their  brief)  say  the  action  is  brought 
imder  sections  8  and  12  of  the  act — ^that  of  February  27th, 
1873,  Acts  1873,  p.  151. 

Counsel  for  appellee  state  that  the  action  is  founded  on  the 
twelfth  section  of  the  act.  We  do  not  perceive  that  the  eighth 
JKction  has  any  reference  to  the  case  made  by  the  complaint^ 
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and  we  shall  therefore  examine  the  questions  with  reference  to 
the  twelfth  section. 

The  eighth  section  makes  the  person  selling  intoxicating 
liquor  liable  to  pay  a  compensation  to  any  person  taking  care 
of  the  intoxicated  person. 

The  twelfth  section  of  the  act  provides,  that  '^  in  addition 
to  the  remedy  and  right  of  action  provided  for  in  section  8 
of  this  act,  every  husband,  wife,  child,  parent,  guardian, 
employer,  or  other  person  who  shall  be  injured  in  person  or 
property,  or  means  of  support,  by  any  intoxicated  person,  or 
in  consequence  of  the  intoxication,  habitual  or  otherwise,  of 
any  person,  shall  have  a  right  of  action  in  his  or  her  name, 
severally  or  jointly,  against  any  person  or  persons  who  shall, 
by  selling,  bartering,  or  giving  away  intoxicating  liquors,  have 
caused  the  intoxication,  in  whole  or  in  part,  of  such  per- 
son,'' etc.  By  the  same  section,  a  married  woman  is  given  the 
same  right  to  bring  suit  and  control  the  same  and  the  amount 
recovered  as  an  unmarried  woman,  and  it  is  declared  that  the 
fiuit  for  damages  may  be  by  any  appropriate  action  in  any  of 
the  courts  of  the  State  having  competent  jurisdiction,  and  that 
all  such  judgments  may  be  enforced  without  any  relief  from 
valuation  laws. 

The  only  objection  to  the  complaint,  considered  with  refer- 
ence to  the  twelfth  section  of  the  act,  made  by  counsel  for  the 
appellant,  is,  that  the  section  has  reference  to  unlawful  sales 
only ;  otherwise,  it  is  said,  you  make  the  legislature  provide  a 
penalty  for  doing  that  which  they  make  lawful  by  a  permit 
The  complaint,  it  is  said,  does  not  show  that  the  sales  were 
unlawful :  does  not  aver  that  the  husband  was  in  a  state  of 
intoxication  at  the  time  of  the  sale,  barter,  or  gift. 

If  it  be  conceded  that  the  position  of  counsel  is  correct  in 
a  legal  view,  still  it  is  incorrect  in  point  of  fact,  for  the  sales 
are  shown,  by  the  averments  of  the  complaint,  to  have  been 
illegal.  It  is  averred  in  the  complaint,  that  the  defendant  was 
notified,  and  that  he  knew  of  his  own  knowledge,  *'  that  the 
husband  of  the  plaintiff  w?is  in  the  habit  of  becoming  intoxi- 
cated whenever  he  could  procure  liquor,''  and  that  the  defend* 
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ant  sold^  bartered^  and  gave  him  intoxicating  liquors  in  disre* 
gard  of  the  notice  and  request  of  the  plaintiff. 
.  It  was  not  necessary  that  th^  husband  of  the  plaintiff  should 
have  been  in  a  state  of  intoxication  when  he  procured  the 
liquor  of  the  defendant,  in  order  to  make  the  sales,  etc.,  ille- 
gal. It  was  unlawful  under  the  sixth  section  of  the  act  to 
sell,  barter,  or  give  intoxicating  liquors  to  any  person  who  was 
in  the  habit  of  becoming  intoxicated.  The  court  committed 
no  error  in  overruling  the  demurrer  to  the  complaint. 

We  are  next  to  consider  the  question  relating  to  the  over- 
ruling of  the  motion  for  a  new  trial.  As  the  sufficiency  of 
the  evidence  to  justify  the  verdict  of  the  jury  is  drawn  in 
question,  we  will  set  forth  the  substance  of  it,  on  both  sides : 

Helen  M.  Draper,  the  plaintiff,  testified,  after  stating  her 
name,  residence,  and  relation  to  the  action,  as  follows :  Wil- 
liamDraperis  my  husband;  I  have  Uved  at  Eemington  nearly 
two  years ;  my  husband  has  lived  there  nearly  that  long,  clerk- 
ing in  Mr.  Bowles'  store ;  we  have  five  children,  four  girls 
and  one  boy ;  their  ages  are,  boy,  fourteen,  girls,  twelve, 
eight,  five,  and  two  and  a  half  years ;  I  am  acquainted  with 
the  defendant ;  he  lives  at  Bemington,  and  keeps  a  saloon  ; 
that  has  been  his  business  during  the  last  year ;  my  husband 
was  intemperate  in  March  last ;  he  has  been  more  or  less  intem- 
perate ever  since  we  came  to  Bemington,  two  years  ago ;  he 
never  struck  me  but  once ;  that  was  when  he  went  to  whip 
one  of  the  little  girls,  and  I  interfered ;  he  was  intoxicated  at 
the  time ;  I  visited  the  defendant's  saloon  in  November  last 
(1872)  with  Fenfield  Bowles ;  I  notified  the  defendant  not  to 
sell  any  liquor  to  my  husband ;  he  said  he  would  not ;  after 
the  new  law  came  out,  I  wrote  the  defendant  a  note,  telling 
him  not  to  sell  my  husband  any  liquor,  and  that  if  he  did  I 
would  avail  myself  of  the  provisions  of  sections  8  and 
12  of  the  law ;  I  sent  this  note  and  a  copy  of  the  law  to 
the  defendant  by  Mr.  Penfield  Bowles ;  he  delivered  it  to  him ; 
I  do  not  know  of  defendant's  selling  my  husband  any  liquor 
since  the  1st  of  March ;  between  the  1st  of  March  and  the 
latter  part  of  July,  my  husband  was  intoxicated  the  greater 
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part  of  the  time ;  when  sober  he  was  a  good  man^  and  would 
do  his  best ;  when  intoxicated^  he  would  curse  and  swear  and 
use  obscene  language  in  the  presence  of  myself  and  the  chil- 
dren ;  he  usually  came  home  early  in  March  and  April  last; 
once  he  stayed  out  all  nighty  and  once  he  came  home  about  one 
o'clock ;  would  come  home  intoxicated ;  defendant  knew  of 
his  habits ;  I  told  him. 

On  cross-examination^  she  testified  that  the  saloon  of  the 
defendant  was  not  the  only  place  in  Remington  where  liquor 
was  sold  ;  there  were  two  drug  stores  and  one  other  saloon ; 
I  heard  that  Bawlings  kept  a  barrel  of  liquor ;  Mr.  O'Conner 
kept  the  other  saloon ;  Mr.  Ford  did  keep  a  saloon  there  till 
about  the  middle  of  July  last ;  my  husband  was  very  profime 
when  drunk ;  he  never  swore  at  home  when  sober ;  he  struck 
me  with  his  hand ;  he  was  whipping  one  of  the  little  girls,  and 
I  interfered;  he  never  hurt  me  any;  he  brought  some  gin  and 
other  liquors  home  to  me;  I  do  not  know  anything  about 
where  he  got  it ;  they  sell  liquor  at  the  drug  stores  for  medi- 
cal purposes;  I  do  not  know  of  any  person  selling  to  mj 
husband. 

Penfield  Bowles  testified  as  follows :  I  am  acquainted  with 
ihe  parties  to  this  suit,  and  know  William  Draper ;  he  clerked 
for  me  in  my  store  at  Remington ;  I  discharged  him  in  Octo- 
<ber  last,  about  a  month  ago  (the  trial  was  in  November,  1873) ; 
he  was  intoxicated  once  or  twice  a  week  from  March  to  July; 
he  is  all  right  when  sober ;  when  he  is  drunk,  he  uses  pro&ne 
language ;  I  went  with  Mrs.  Draper  last  fall  to  the  drug  stores 
and  saloons  and  notified  them  not  to  sell  Draper  any  liquor; 
the  defendant  said  he  would  not ;  I  delivered  a  note  and  a 
copy  of  the  new  law  to  Mr.  Fountain  for  Mrs.  Draper  in  Feb- 
ruary or  March  last ;  in  April  or  May  I  saw  Draper  in  Foun- 
tain's saloon  paying  for  a  bottle  of  gin ;  I  could  not  say  that 
I  have  seen  Draper  drink  there  since  the  1st  of  March ;  saw 
him  drink  beer  there  before  that  time ;  I  tasted  of  the  gin. 

On  cross-examination,  he  said :  Mrs.  Draper  is  my  cousin ; 
saw  Draper  have  the  gin,  and  saw  him  hand  money  to  Foun- 
tain^ and  inferred  from  that  he  was  paying  for  the  gin ;  I  think 
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Fountain  knew  of  Draper's  habits ;  he  has  been  intoxicated 
in  Fountain's  place  of  business ;  I  have  taken  him  out. 

Patrick  Lully  testified  that  he  resided  at  Remington ;  that 
he  was  acquainted  with  the  parties  to  the  suit,  and  with  Wil- 
liam Draper^  husband  of  the  plaintiff;  that  defendant  kept  a 
€aloon  from  1st  of  February  to  Jul^ ;  saw  Draper  drunk  ia 
March  and  April;  saw  him  get  beer  at  Fountain's  along  in 
the  winter  and  spring ;  cannot  tell  just  when  it  was ;  supposes 
hci  has  seen  him  get  a  package  there  since  the  27th  of  Febru- 
Bxy ;  they  were  bottles  of  gin ;  saw  him  get  it  there  last  win- 
ter or  fall ;  they  called  it  soap ;  I  suppose  I  have  seen  Draper 
^t  beer  there  five  or  six  times  since  February ;  have  seen 
Draper  drink  beer  there  when  he  was  intoxicated ;  I  call 
November,  December,  January,  February,  and  March  winter; 
I  suppose  I  speak  by  the  weather,  not  by  the  months ;  I  know 
I  saw  him  drink  beer  there  last  winter,  but  I  can't  tell  when; 
it  was  in  the  winter,  and,  I  suppose,  as  late  as  February ;  I 
never  saw  him  get  any  gin  there  since  February ;  I  saw  him 
get  gin  at  Bowles'  store ;  it  is  only  guess-work  with  me  when 
I  say  February,  March,  and  April ;  I  know  it  was  in  April; 
I  was  a  candidate  for  marshal,  and  had  to  treat,  and  saw  him 
there ;  election  was  first  Monday  in  May ;  saw  Draper  get 
beer  there  at  that  time,  in  April  last,  and  saw  him  get  a  bot- 
tle of  gin  there  in  the  same  month. 

Emma  Stewart :  Had  lived  in  Draper's  &mily  within  the 
last  year ;  have  seen  him  intoxicated  several  times  when  there ; 
he  came  home  one  night  drunk  and  went  up  stairs  to  whip  the 
little  girl,  who  was  crying  with  the  toothache ;  Mrs.  Draper 
interfered ;  that  was  last  fall,  in  1872. 

Euby  Babcock :  Went  to  Draper's  1st  of  last  December, 
and  remained  there  until  April;  during  that  time  Draper  came 
home  drunk  two  or  three  times  a  week ;  he  was  abusive  and 
used  profane  language;  he  was  not  abusive  in  any  other 
vay. 

Ambrose  Ford,  on  behalf  of  defendant,  testified  that  he 
lived  in  Bemington  last  summer,  and  kept  a  saloon  there  from. 
December  to  May  or  June ;  I  know  the  defendant,  and  also 
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William  Draper ;  Draper  got  liquor  most  anywhere  then ;  I 
saw  him  get  a  bottle  of  gin  of  Mr.  O'Conner ;  1  let  him  have 
a  drink  of  gin^  and  was  fined  for  it ;  I  kept  gin  for  sale ;  they 
kept  it  at  the  drug  stores ;  I  have  seen  Fountain  refuse  to  let 
Draper  have  liquor ;  he  told  him  he  would  not  let  any  person 
have  liquor  who  got  drunk ;  have  drank  gin  with  Draper  at 
Bowles'  store ;  don't  know  what  kind  of  gin  Draper  got  of 
O'Conner ;  at  Bowles'  store  he  got  the  gin  from  behind  tho 
counter^  where  he  had  it  in  a  bottle. 

Jared  H.  Fountain^  the  defendant,  testified  as  follows :  I 
have  lived  at  Remington  about  five  years ;  I  was  notified  some 
time  last  fall  or  winter  by  the  plaintiff  not  to  sell  liquor  to 
William  Draper ;  Mr.  Bowles  gave  me  a  note  and  a  copy  of 
the  new  law ;  the  note  was  from  Mrs.  Draper ;  I  sold  Draper 
a  bottle  of  gin  some  time  in  the  spring ;  he  came  in  and  said 
he  had  agreed  to  get  a  bottle  of  gin  to  take  home  to  his  fiun- 
ily ;  that  his  wife  was  sick  with  the  ague,  and  he  did  not  feel 
well  himself,  and  he  had  promised  to  get  it  for  medicine ;  I 
believed  what  he  said,  and  let  him  have  it ;  he  was  sober  when 
he  got  it ;  I  have  never  sold  or  furnished  any  liquor  to  Draper 
but  that  one  time  since  I  was  notified  not  to  do  so ;  I  sold 
'*  Imperial  Gin ;"  never  sold  any  "  London  Dock." 

Was  this  evidence  sufficient  to  justify  the  verdict  of  the 
jury  ?  Under  that  part  of  the  twelfth  section  which  relates  to 
this  action,  and  which  we  have  already  set  forth,  where  the 
wife  sues  on  account  of  the  intoxication  of  her  husband,  she 
is  required  to  establish  the  following  propositions : 

1.  The  intoxication  of  her  husband,  habitual  or  otherwise. 

2.  That  she  has  been  injured  in  person  or  property  or  means 
of  support  in  consequence  of  such  intoxication. 

3.  That  the  intoxication  from  which  the  injury  resulted  was 
caused,  in  whole  or  in  part,  by  the  selling,  bartering,  or  giving 
intoxicating  liquors  to  her  husband  by  the  defendant. 

The  evidence  abundantly  establishes  the  first  proposition, 
that  is,  the  intoxication  of  the  husband.  It  is  sworn  to  by 
nearly  all  the  witnesses  who  testified  in  the  cause. 

The  evidence  in  support  of  the  second  proposition  is  not  so 
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clear.  The  law  took  effect  at  its  approval,  in  conscqucDce  of 
an  emergency  clause,  on  the  27th  day  of  February,  1873.  The 
action  having  been  authorized  by  that  law,  nothing  which 
occurred  before  the  date  of  its  enactment  can  furnish  a  cause 
of  action  under  it.  The  circumstance  of  the  husband's  striking 
his  wife  seems  to  have  occurred  in  the  fall  of  1872,  before  the 
act  was  passed,  according  to  the  testimony  of  Emma  Stewart, 
who  is  the  only  witness  fixing  a  date  to  that  transaction.  It 
does  not  clearly  appear  whether  the  husband  was  discharged 
by  Bowles  on  account  of  his  habits  of  intoxication  or  not. 
Bowles  says  he  discharged  him  in  October  before  the  trial,  but 
does  not  state  the  reason  for  so  doing.  Possibly,  it  may  prop- 
erly have  been  inferred  by  the  jury  that  he  was  discharged  for 
this  reason,  as  Bowles  speaks  of  him  as  "  all  right  when 
sober.''  He  was  almost  continually  intoxicated  in  the  spring 
and  summer  of  1873,  and  we  think  the  wife  must  have  been 
injured  in  her  means  of  support  and  personal  comfort  and 
quiet  by  the  waste  of  his  money  and  time,  and  his  unkind  con* 
duct  and  obscene  language. 

There  is  evidence  from  which  the  jury  might  find  the  truth 
of  the  third  proj)Osition.  It  was  not  necessary  that  the  intox* 
ication  of  the  husband  should  have  been  produced  solely  by 
the  liquors  sold,  bartered,  or  given  to  him  by  the  defendant. 
It  seems  clear  that  others,  as  well  as  the  defendant,  sold  liquors 
to  the  husband.  But  this  is  not  material.  They  might  have 
been  joined  with  the  defendant  in  the  action,  or  he  might  be 
sued  alone.  The  statute  authorizes  the  action  to  be  brought 
severally  or  jointly  against  those  who  sell,  barter,  or  give  the 
liquor.  The  stxitutc  does  not  contemplate  an  apportionment 
of  the  damages  among  those  who  sell  the  liquors  which  pro- 
duce the  intoxication.  Each  one  is  liable  to  the  full  extent 
of  the  injury. 

Counsel,  in  theirbrief,  complain  of  the  giving  of  the  follow- 
ing instructions :  "  That  if  the  husband  of  the  plaintiff  was  a 
man  who  was  in  the  habit  of  becoming  intoxicated,  any  sale, 
l)arter,  or  gift  of  intoxicating  liquors  made  to  him  by  the 
Vol.  XLIX.— 29 
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defendant,  to  be  used  by  him  as  a  beverage,  after  the  defend- 
ant had  notice  of  his  habit,  would  be  unlawful,  if  made  during 
the  time  charged  in  the  complaint. 

^^  If  you  find  that  the  plaintiff  was  injured  in  her  means  of 
fiupport  on  account  of  the  intoxication  of  her  husband,  caused 
in  whole  or  in  part  by  the  defendant's  unlawfully  selling,  bar- 
tering, or  giving  him  intoxicating  liquors,  you  may  give  her 
fiuch  damages  for  this  injury  as  you  may  think  from  the  evi- 
dence will  be  a  reasonable  compensation  to  her  for  the 
same/' 

Counsel  say :  '^  The  ground  we  take  is,  that  the  eighth  and 
twelfth  sections  must  be  read  together,  for  the  reason  that  tlie 
twelfth  section  provides,  that '  in  addition  to  the  remedy  and 
right  of  action  provided  for  in  section  8  of  this  act,  every  hus- 
band, wife,'  etc.  The  '  sale '  is  the  thing  provided  agaiosii 
and  the  twelfth  section  does  not  enlarge  the  thing  provided 
against,  by  providing  against  whom  the  action  may  be  brought" 
The  position  of  counsel,  as  we  understand  it,  is,  that  the  instnic- 
tions  of  the  court  are  wrong,  because  they  inform  the  jury  that 
^'evidence  of  a  bartering  or  giving  of  the  liquor  wiU  sustain 
the  case,  as  well  as  evidence  of  a  selling.'' 

We  have  already  said,  in  speaking  of  the  complaint,  that 
we  do  not  think  the  case  depends  upon  the  eighth  section  of 
the  act  to  any  extent.  We  think  the  action  in  this  case  is 
iiuthorized  by  the  twelftli  section  alone.  That  section,  as  we 
have  seen,  relates  to  intoxication  produced  by  liquors  obtained 
by  "  selling,  bartering,  or  giving  away."  There  is  nothing  in 
the  objection  made  to  the  instructions. 

We  cannot  say  that  the  damages  are  excessive. 

The  judgment  is  affirmed,  with  costs. 


MAY  TERM,  1876.  461 


ETerroad  v.  Flatrock  Township. 


EVEBBOAD  V.  FlATBOCK  ToWNSHIP. 

Office.— 2bim«^>  Tnutee. — Tern  of  Q^See.— The  power  and  authority  of  an 
outgoing  township  trust^  ends  when  his  successor  is  elected  and  qualified. 

Same. — ^The  term  of  office  of  an  incoming  township  trustee  commences 
when  he  is  elected  and  qpalified. 

€ahe. — ^When  a  new  township  trustee  is  elected  and  qualified,  the  former 
trustee  is  no  longer  an  officer  dtjurt  or  dtfado. 

Officer. — CofiUrojdL — A  contract  made  by  an  officer  as  sudi  after  he  has  been 

superseded  by  a  successor  is  invalid. 

« 

From  the  Bartholomew  Circuit  Court 

8.  BtoLtrnJeTy  for  appellant. 

W.  W.  Herod  and  F.  WirUer,  for  appellee. 

Pettit^  C.  J. — This  suit  was  brought  by  the  appellant^ 
Tilman  F.  Everroad^  against  Flatrock  Township,  in  Bartholo^ 
mew  county,  on  a  contract  alleged  to  have  been  made  by  one 
Stoughton,  as  trustee  of  the  township,  with  the  plaintiff,  for 
luilding  a  brick  school-house  in  said  township  for  the  sum  and 
price  of  one  thousand  seven  hundred  and  fifty  dollars.  It  is 
alleged  in  the  complaint  that  Newton,  the  successor  of  Stough* 
ton  as  trustee,  refused  to  allow  the  plaintiff  to  build  the  house, 
and  that  the  building  would  not  have  cost  him  more  than  one 
thousand  dollars,  and  demands  judgment  for  eight  hundred 
^dollars. 

To  this  complaint,  the  defendant  answered  in  three  para- 
^graphs,  the  third  of  which  was  as  follows : 

'^  3.  For  third  and  further  answer  herein,  said  defendant 
fiays  that  said  Stoughton,  who  executed  the  contract  sued  on, 
assuming  to  be  the  trustee  of  defendant,  was  elected  trustee 
of  defendant  on  the  general  election  held  on  the  11th  day  of 
October,  1870,  for  the  term  of  two  years  and  until  his  succes- 
8or  was  elected  and  qualified ;  that  on  the  27th  day  of  Octo- 
ber, 1870,  said  Stoughton  duly  qualified  as  such  trustee  by 
taking  the  oath  and  giving  the  boud  required  by  law  in  such 
matters ;  that  he  thereupon  assumed  and  took  upon  himself  the 
duties  of  said  office ;  that  on  the  general  election  held  on  the 
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8th  day  of  October,  1872,  John  Newton  was  duly  elected  the 
saccessor  of  said  Stoughton  as  trustee  of  defendant,  and  on 
the  19th  day  of  October,  1872,  said  Newton  duly  qualified  as^ 
such  trustee,  by  taking  the  oath  and  giving  bond  as  required 
by  law,  which  bond  was,  on  said  day,  accepted  and  approved 
by  the  auditor  of  said  county,  and  thereupon,  to  wit,  on  the 
20th  day  of  October,  1872,  said  Newton  notified  said  Stough- 
ton he  had  so  qualified  as  trustee,  and  demanded  of  him  all 
the  records  and  papers  of  said  office  in  his  possession ;  that  on 
the  26th  day  of  October,  1872,  and  aflpr  more  than  two  yeai» 
had  expired  from  October  11th,  1870,  and  after  said  Newton 
had  qualified  as  such  trustee,  and  after  he  had  notified  said 
Stoughton  as  aforesaid,  and  demanded  said  records  and  papers, 
said  Stoughton,  assuming  to  be  still  the  trustee,  but  without 
authority  in  law  or  fact  to  do  so,  entered  into  and  esiecuted  the 
<sontract  sued  on,  which  said  contract,  so  far  as  it  undertakes 
to  bind  defendant,  is  null  and  void,  and  defendant  demands 
judgment/' 

To  this  paragraph  of  the  answer,  a  demurrer  for  want  of 
sufficient  facts  was  overruled,  and  this  ruling  is  assigned  for 
<5rror,  and  the  following  reply  was  filed  to  this  paragraph  of 
the  answer,  to  which  a  demurrer  for  want  of  sufficient  facts 
was  sustained : 

^'  The  plaintifl^  for  reply  to  the  third  paragraph  of  answer, 
says :  1st.  That  when  said  Stoughton  executed  said  contract 
-zs  trustee  of  said  township,  two  years  had  not  expired  since  the 
date  of  his  qualification  as  such  trustee ;  that  he  qualified  on 
-the  27th  day  of  October,  1870,  and  he  executed  the  contract 
in  suit  on  the  26th  of  October,  1872 ;  and  when  he  exe- 
cuted said  contract,  he  was  in  possession  of  said  office  of  trus- 
tee, performing  all  of  the  duties  thereof,  and  he  did  not  sur- 
render said  office  or  the  books  and  papers  thereof  to  said 
Newton  until  after  the  day  on  which  said  contract  was  exe*- 
outed,  and  said  Newton  did  not  in  any  manner  enter  upon  the 
discharge  of  the  duties  of  said  office  of  township  trustee  until 
a^r  said  26th  day  of  October,  1872/' 

This  answer  and  reply  raise  and  present  these  questions : 
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.   1.  When  does  an  outgoing  officer's  power  and  authority 
^nd? 

2.  When  does  an  incoming,  or  a  successor's,  office  com- 
znence? 

3.  Who  is  an  officer  de  facto,  and  who  is  an  officer  de  jure  t 

4.  The  validity  of  a  contract  made  by  an  officer  ailer  he 
lias  been  superseded  by  a  successor. 

These  questions  have  been  so  fully  considered  by  this  court, 
in  the  cases  of  Steinback  v.  The  State,  ex  rd.  Madison  Townr- 
ship,  38  Ind.  483,  JSaier  v.  Kirk,  33  Ind.  517,  523,  524, 
Tuley  V.  The  Staie,  1  Ind.  500,  505,  and  The  Governor  . 
v.  Ndaon,  6  Ind.  496,  499,  showing  that  the  answer  was  good 
and  the  reply  bad,  that  we  need  only  refer  to  those  cases, 
without  copying  from  them. 

There  is  an  assignment  of  a  cross  error  by  the  appellee,  but 
we  do  not  think  it  necessary  to  pass  upon  it,  as  it  did  the 
appellee  no  injury,  she  having  defeated  the  action  against 
lier. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


BbENT  v.  OyLER  et  All. 

'VoBTOlGE.-^ttfiibr  mnd  Senior  Mortgage, — Estoppd. — Bighi  to  Redeem.— A. 
conveyed  certain  real  estate  to  B.  and  took  from  liim  a  mortgage  t* 
flecnre  unpaid  purchase-money.  B.  thereafter  conveyed  the  real  estate  to 
C.  by  a  warranty  deed  and  took  from  him  a  mortgage  to  secure  two  thon- 
Band  dollars  of  unpaid  purchase-money.  B.  then  assigned  the  notes  and 
mortgage  made  by  C.  to  D.,  who  then  assigned  the  same  notes  and  mort- 
gage to  E.  Thereafter,  A.  sued  to  foreclose  the  mortgage  made 
by  B.,  and  a  judgment  for  three  hundred  and  twenty-seven  dol- 
lars and  forty  cents,  and  a  decree  of  foreclosure,  were  obtained. 
0.  was  not  a  party  to  the  suit,  though  his  deed  was  of  record.  The 
leal  estate  was  sold,  by  virtue  of  the  decree,  for  three  hundred  and 
ninety-four  dollars  and  twenty-nine  cents,  to  F.,  who  thereafter  assigned 
certificate  to  £.,  who  procured  a  deed  for  the  property.    Afterward,  SL 
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sued  0.  on  the  notes  and  mortgage  made  by  C.  to  B.,  and  C.  snooeeded  m 
preventing  a  recovery  by  £.,  and  obtained  judgment  in  his  own  favor,  oi^ 
the  ground  of  the  former  forecloeure  of  the  mortgage  held  by  A.,  and  tha- 
sale  of  the  real  estate  and  the  ouster  and  dispossession  of  C,  and  the  con- 
sequent failure  of  the  consideration  for  which  he  made  his  notes  and  mort- 
gage  to  B.  Subsequently,  C.  brought  suit  to  redeem  the  real  estate  from 
the  sale  in  favor  of  A.,  but  did  not  offer  to  redeem  from  the  mortgage  and 
notes  made  by  C.  to  B.  £.  set  up  the  judgment  in  his  case  against  C.  as 
an  estoppel  against  his  claim  to  redeem. 
Sdd,  that  C,  not  having  been  made  a  party  to  the  suit  of  A.  against  R,. 
had  a  right  to  redeem  from  such  sale,  but  he  abandoned  his  right,  and 
became  estopped  from  redeeming,  by  his  failure  to  exercise  such  right 
until  after  he  defeated  the  action  of  £.,  on  the  junior  mortgage^  on  the 
ground  of  the  failure  of  the  consideration  for  which  he  had  made  the  notes 
and  mortgage,  by  reason  of  the  foreclosure  and  sale  on  the  morln^age  of  A* 

From  the  Cass  Circuit  Court. 

8.  T.  McChrvneU  and  Jf.  Winfidd,  fi>r  appellant. 
D.  Hofjoe,  for  appellees. 

BnsKiBK,  J. — ^The  record  in  this  cause  discloses  the  exist* 
^  ence  of  the  following  facts :     .  • 

Previous  to  the  conveyances  hereinafter  mentionedi  Maiy 
A.  Hetb^  one  of  the  appellees^  who  afterward  became  the  wife 
of  appellee  Anthony  F.  Smith,  conveyed  the  property  in  con- 
troversy to  appellee  Andrew  6.  Bitter,  taking  a  mortgage  to 
secure  the  unpaid  purchase-money. 

October  16th,  1867,  Ritter  conveyed  by  warranty  deed  to 
Nathaniel  Brent,  appellant,  and  took  a  mortgage  to  secure 
notes  amounting  to  two  thousand  dollars,  executed  in  part  pay- 
ment of  the  purchase-money. 

October  29th,  1867,  Ritter  assigned  the  Brent  notes  and 
mortgage  to  one  Chambers  C.  Hamilton. 

November  10th,  1867,  Chambers  C.  Hamilton  assigned  ike 
Brent  notes  and  mortgage  to  appellees  Robert  Ebmilton  and 
Samuel  P.  Oyler. 

August,  1868,  Mrs.  Smith  conmienced  suit  in  the  Gass 
Circuit  Court,  on  the  Ritter  notes  and  mortgage. 

September  16th,  1868,  she  took  judgment  for.  three  hundred 
and  twentyH9even  dollars  and  fi>rfy  cents  and  for  foreclosore.^ 
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The  appellant  was  not  made  a  party  to  the  suit  to  foreclose 
the  mortgage,  though  his  deed  was  of  record. 

October  17th,  1868,  the  property  was  sold  at  sheriff^s  sale 
under  Mrs.  Smith's  decree,  and  bid  in  for  three  hundred  and 
ninety-four  dollars  and  twenty-nine  cents  by  appellee  John 
Eottinger.  Bottinger  afterward  assigned  his  certificate  to 
Hamilton  and  Oyler,  who,  by  virtue  of  the  same,  procured  from 
ihe  sheriff  a  deed  for  the  property. 

February  Ist,  1869,  Hamilton  and  Oyler  began  a  suit  against 
Brent,  in  the  Cass  Circuit  Court,  upon  the  notes  and  mortgage 
executed  by  him  to  Ritter.  In  this  suit  Brent,  amongst  other 
defences,  pleaded  an  answer  reciting  the  consideration  of 
the  notes,  the  mortgage  by  Ritter  to  Mrs.  Smith,  etc.,  and 
concluding  as  follows :  "  That  the  said  Maiy  A.  Smith  com- 
menced suit  to  foreclose  the  same,  and  obtained  a  judgment  of 
foreclosure,  and  sold  said  property,  and  thereby  this  defend- 
ant was  totally  dispossessed  and  ousted  of  the  possession  of 
said  premises,  and  has  ever  since  been  kept  out  of  possession ; 
wherefore  defendant  says  that  the  consideration  of  said  notes 
has  wholly  &iled,  and  he  praya  that  the  same  may  be  delivered 
up  to  him  to  be  cancelled.'' 

June  14th,  1870,  there  was  a  trial  of  the  suit  of  HdmiUon 
a/nd  Oyler  v.  Brent,  and  a  general  finding  and  judgment  ren- 
dered for  the  defendant.  Brent. 

In  1870,  Hamilton  conveyed  all  his  interest  in  the  property 
to  Oyler. 

At  the  May  term,  1872,  of  the  Cass  Circuit  Court,  Brent 
brought  the  present  suit  against  Oyler  and  the  other  appellees 
to  redeem. 

The  complaint  only  seeks  to  redeem  fix>m  the  sale  on  the 
decree  of  foreclosure  in  favor  of  Mrs.  Smith  against  Ritter. 
There  was  no  attempt  to  redeem  the  mortgage  which  appellant 
gave  Ritter  for  the  purchase-money,  and  which  was  held  and 
owned  by  appellee  Oyler. 

The  second  paragraph  of  the  answer  of  appellee  Oyler  set  up 
the  judgment  in  the  case  of  HdmiUon  and  Oyler  v.  Brerd  as  an 
estoppel  against  appellant's  right  to  redeem.    To  this  para- 
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graph  a  demurrer  was  overruled^  and  appellant  excepted,  and  he 
refusing  to  answer  further,  final  judgment  was  rendered  against 
him. 

Brent,  not  having  been  made  a  party  to  the  action  by  Mrs. 
Smith  against  Ritter  to  foreclose  the  first  mortgage,  was  not 
bound  by  the  judgment,  and  had  the  right  to  redeem  the  land 
from  such  sale.  But  he  failed  to  exercise  such  right,  and  when 
Hamilton  and  Oyler  sought  to  foreclose  the  mortgage  which  he 
had  given  Ritter  for  the  purchase-money,  he  defeated  a  recovery 
upon  the  notes  and  a  foreclosure  of  the  mortgage,  by  alleging  and 
proving  that  the  consideration  of  the  notes  had  failed.  When 
he  relied  upon  the  foreclosure  and  sale  under  the  first  mort- 
gage and  his  subsequent  ouster,  he  abandoned  his  right  to 
redeem  the  land  from  such  sale.  To  permit  him  now  to  redeem 
from  such  sale  would  work  manifest  and  gross  injustice ;  for  he 
would  thereby  acquire  a  title  to  the  land  by  the  payment  of 
the  small  sum  due  on  the  first  mortgage,  and  would  hold  the 
land  free  from  the  second  mortgage,  for  he  has  the  judgment 
of  the  court  in  his  favor,  which  would  prevent  a  recovery  upon 
the  notes  and  mortgage  given  by  him  to  Ritter  for  the  pui- 
chase-money.  The  law  will  not  lend  its  aid  to  the  consum- 
mation of  such  a  monstrous  fraud.  The  appellant  is,  upon 
every  principle  of  justice  and  equity,  estopped  from  jredeeming 
under  the  first  mortgage.  The  question  is  not  before  us,  and 
we  do  not  decide,  whether  he  might  redeem  by  paying  the 
amount  secured  by  both  mortgages. 

In  our  opinion,  the  second  paragraph  of  the  answer  of 
appellee  Oyler  constituted  a  complete  bar  to  the  action,  and 
the  court  committed  no  error  in  overruling  the  demurrer 
thereto. 

The  judgment  is  affirmed,  with  oosts. 
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The  State,  ex  eel.  Wildman,  Auditob  op  State,  t;.  Thk 

BOAIU>  OP  COMMISSIONEBS  OP  VaNDERBUEGH  CoUNTY. 

JUBIBDICTION. — Superior  Court, — StaJbOe  Chnatnted, — ^The  Superior  Court  of 
Marion  county  has  no  juriadiction  of  a  suit  by  the  State  of  Indiana,  on  the 
relation  of  the  Auditor  of  State,  against  the  board  of  commissioners  of 
Vanderburgh  county  for  uncollected  state  taxes,  under  section  269  of  the 
act  of  December  21st,  1872,  Acts  1872,  p.  57. 

8ahs. — ^The  words,  "  in  any  court  of  this  State,"  as  used  in  said  statute^ 
mean  in  any  court  of  this  State  haying  competent  jurisdiction* 

From  the  Marion  Superior  Court. 

J.  G  Denny,  Attorney  General,  for  appellant. 
C  Baker,  0.  B.  Hord,  A.  W.  HeTidricks,  and  B.  Bynea,  fbr 
appellee. 

WoBDEN,  J. — ^This  was  an  action  brought  in  the  superior 
court  of  Marion  county,  to  recover  from  the  county  of  Van- 
derburgh the  amount  due  the  State  for  taxes  imposed  by  law, 
and  which  should  have  been,  but  were  not,  collected.  In  the 
complaint,  it  is  averred  that  in  the  year  1869,  the  board  of 
equalization  of  Vanderburgh  county  fixed  the  value  of  the 
real  estate  in  that  county  at  fifteen  million  four  hundred  and 
ninety-four  thousand  seven  hundred  and  fifty-five  dollars,  and 
that  no  other  legal  and  valid  appraisement  of  said  property 
was  made ;  that  in  the  years  1869,  1870,  1871,  and  1872, 
deductions  were  illegally  made  of  six  million  ^ve  hundred 
and  sixty-one  thousand  four  hundred  and  sixty  dollars  each 
year  from  the  appraised  value  by  the  auditor  of  said  county, 
without  authority,  and  that  thereby  forty-two  and  thirty-five 
one-hundredths  per  cent,  was  deducted  by  said  auditor  from  the 
value  of  said  real  estate  as  fixed  by  said  board  of  equaliza- 
tion ;  that  for  the  year  1869,  the  value  of  the  real  property  of 
said  county,  as  fixed  by  the  board  for  equalizing  the  real  prop- 
erty of  said  county,  was  fifteen  million  four  hundred  and 
ninety-four  thousand  seven  hundred  and  fifty-five  dollars,  and 
that  the  total  amount  placed  upon  the  tax  duplicate  by  the 
auditor  of  said  county  for  said  year  was  eight  million  nine 
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hundred  and  thirty-three  thousand  two  hundred  and  ninety- 
five  dollars ;  that  for  the  years  1869  and  1870  the  tax  for 
state  purposes  was  fifteen  cents  on  each  one  hundred  dollars^ 
iwrorth  of  property,  and  the  sinking  fund  tax  required  by  law 
to  be  collected  was  ten  cents  on  each  one  hundred  dollars^ 
worth  of  property,  and  sixteen  cents  on  each  one  hundred  dol- 
lars' worth  of  property  for  school  purposes ;  that  for  the  yeara 
1871  and  1872,  the  state  tax  was  five  cents  and  school  tax 
sixteen  cents  on  each  one  hundred  dollars;  that  the  total 
amount  due  for  state,  school,  and  sinking  fund  tax,  for  the 
years  1869,  1870,  1871,  and  1872,  is  ninety  thousand  dol- 
lars. 

There  was  judgment  for  the  defendant  on  a  demurrer  assign- 
ing for  cause,  that  the  court  had  no  jurisdiction  of  the  defend- 
ant.   This  judgment  was  afiSrmed  at  general  term. 

The  only  question  raised  here  is  that  of  jurisdiction. 

The  action  was  brought  under  the  following  statutory  pro- 
vision, in  Acts  of  1872,  pp.  57,  122,  on  the  subject  of  the 
assessment  and  collection  of  taxes : 

"  Sec.  269.  Whenever  it  shall  come  to  the  knowledge  of  the 
Auditor  of  State  that  any  county,  township,  city  or  town,  or  • 
any  well-defined  locality  thereof,  or  any  particular  class  of 
pix)perty  therein,  has  heretofore  been  or  may  hereafter  be 
released,  from  any  cause  whatever,  from  its  just  and  lawful 
proportion  of  state  taxes,  said  auditor  shall  cause  suit  to  be 
commenced  in  an  action  of  debt,  in  the  name  of  the  State  of 
Indiana^  either  against  the  municipality  or  against  the  prop- 
erty unjustly  released  from  taxation,  or  the  owners  thereof, 
for  the  amount  of  such  tax,  in  any  court  of  this  State,  and 
when  judgment  may  be  recovered  in  any  such  cause  the  auditor 
shall  levy  a  rate  of  tax  on  the  equalized  valuation  of  all  prop- 
erty or  particular  class  of  property  in  such  county,  township, 
city,  town  or  locality,  as  the  case  may  be,  as  will  pay  the  State 
the  amount  of  such  judgment  and  costs ;  and  it  shall  be  the 
duty  of  the  county  auditor  of  the  proper  county  to  extend  such 
rates  of  tax  with  the  state  tax  of  the  year  directed  in  the 
auditor's  certificate.     Any  county  auditor  neglecting  or  refos- 
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ing  to  extend  such  rate,  as  certified  to  him  by  the  Auditor  of 
State^  shall  be  removed  from  his  office,  and  in  addition  thereto 
shall  be  subject  to  a  fine  of  five  thousand  dollars,  and  dam* 
ages  caused  by  such  neglect  or  refusal,  to  be  sued  by  tha 
Auditor  of  State,  in  an  action  of  debt,  in  the  name  of  the  State 
of  Indiana,  in  any  court  of  this  State :  Provided,  that  in  cases 
where  the  auditor  and  proper  local  authorities  of  the  proper 
municipality  can  arrange  to  make  such  levy  to  reimburse  the 
State  in  such  cases,  without  8uit,the  Auditor  of  State  is  hereby 
authorized  to  pursue  such  course/' 

The  question  arises  whether,  under  the  statute,  Vander- 
burgh county  can  be  sued  in  the  Marion  Superior  Court. 

By  the  general  law,  the  suit  could  have  been  brought  m 
Vanderburgh  county  only.     2  6.  &  H.  56,  Art.  3. 

By  the  sections  of  the  statute  above  set  out,  the  action  therein 
provided  for  may  be  brought  "  in  any  court  of  this  State.'*  If 
this  language  is  to  receive  a  literal  interpretation,  it  will  lead 
to  results  that  we  think  were  not  contemplated  by  the  legisla-* 
ture.  Not  only  may  a  county  be  sued  in  any  other  county^ 
but  fio  may  a  city  or  town  be  sued  in  any  other  county,  if  an 
action  can  be  brought  at  all  against  a  city  or  town  as  provided 
for  in  the  section.  Not  only  so,  but  an  action  may  be  brought 
against  the  property  unjustly  released  from  taxation,  or  the 
owner  thereof,  in  any  other  county  than  that  in  which  the 
property  is  situate,  or  in  which  the  owner  resides,  at  the  option 
of  the  Auditor  of  State.  Not  this  alone,  but  the  Auditor  of 
State  may  proceed  in  any  county  of  the  State  that  he  may 
choose,  to  collect  the  five-thousand-dollar  fine  from  the  county 
auditor  for  failing  to  discharge  the  duty  imposed  upon  him  by 
the  section* 

This  much  in  reference  to  locality.  The  phrase, ''  any  court 
of  this  State,''  is  comprehensive.  It  includes  courts  of  justices 
of  the  peace,  for  they  are  courts  of  record.  Hooker  v.  The 
State,  7  Blackf.  272.  It  includes  courts  of  county  oommis* 
sloners,  for  they  also  are  courts  of  record.  The  State  v.  Conner, 
5  Blackf.  325,  It  included  the  court  of  conmion  pleas,  then 
in  existence,  the  circuit  courts,  criminal  courts,  superior  courts 
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and  Supreme  Court  of  the  State.  It  is  quite  clear  that  die 
legislature  never  intended  that  such  actions  should  be  brought 
in  the  criminal  courts  or  the  Supreme  Court.  Yet  the  hm- 
guage  employed  in  the  statute  is  broad  enough  to  include  them. 
It  is  quite  as  clear  that  it  was  not  intended  that  an  action 
might  be  brought  before  the  board  of  commissioners^  or  a  jus- 
tice of  the  peace^  of  one  county^  to  recover  the  penalty  and 
damages  provided  for  from  the  auditor  of  another  county. 
Tet  the  literal  terms  of  the  statute  would  authorize  such 
action. 

We  do  not  think  the  legislsture  intended  any  such  results, 
or  to  work  so  wide  a  departure  from  the  general  judicial  sys- 
tem of  the  State.  We  must  therefore  seek  some  other  than  a 
literal  interpretation  of  the  language  employed.  And  we  think 
the  legislature^  by  the  phrase  "  in  any  court  of  this  State," 
meant  nothing  more  nor  less  than  if  they  had  said  "  in  any 
court  of  this  State  having  competent  jurisdiction.''  This  con- 
struction will  harmonize  with  the  general  law  of  the  State,  and 
carry  out  what  we  are  justified  in  concluding  was  the  intention 
of  the  legislature. 

Jurisdiction  has  reference  to  parties,  as  well  as  subject-mat- 
ter, and,  with  the  interpretation  which  we  give  the  statute^ 
the  Marion  Superior  Court  had  no  jurisdiction  of  the  defend- 
ant. 

The  judgment  below  is  affirmed,  with  costs. 


SCHAFEB  ITT  AL.  V.  ThE  StATE,  EX  BEL.  CoX. 

JjKIVOR  JjA-W.—SuU  on  Bond  Oiven  by  Person  Eoldmg  PemvU  to  Sdl  Intm- 
eating  Liquor. — ^The  damages  which  may  he  recovered  in  an  action  npoB 
a  hond  executed  in  conformity  to  the  third  section  of  the  act  to  regulate 
the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  must  have  been  snl- 
isred  hj  or  inflicted  upon  some  person  bj  reaaon  of  the  sale  of  intozioel" 
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ing  liquor  by  the  person  receiving  a  permit  under  said  act,  his  agenty  or 
employes. 

Same. — Pleading, — ^The  complaint  in  such  case  must  aver  that  the  injury 
complained  of  and  the  damages  sought  to  be  recovered  resulted  in  conse- 
quence of  a  sale  of  intoxicating  liquors. 

fiAHE. — ^An  averment  in  such  complaint,  that  whilst  A.  was  intoxicated,  by 
reason  of  liquor  sold  him  by  the  person  holding  the  permit,  he  inflicted  a 
mortal  wound  on  the  husband  of  the  plaintiff,  causing  his  death,  does  not 
sufficiently  show  that  the  mortal  wound  was  inflicted  by  reason  of  the 
intoxication  of  A. 

Same, — A  complaint  in  such  case,  which  avers  that  the  intoxication  was 
caused  in  part  by  liquor  sold  by  the  holder  of  a  permit,  and  that  while 
the  purchaser  was  so  intoxicated,  and  by  resson  of  such  intoxication,  he 
inflicted  the  mortal  wound,  etc.,  is  bad. 

Pbactice. — Cauee  Tiied  on  ChmplairU  CorUaining  both  Qood  and  Bad  Bora* 
graphs. — Where  a  cause  has  been  tried  on  issues  joined  upon  a  complaint 
containing  two  or  more  paragraphs,  some  defective  and  others  good,  a 
demurrer  to  the  former  having  been  overruled,  and  the  record  not  show- 
ing  that  the  cause  was  tried  and  the  judgment  rendered  exclusively  upon 
the  good  paragraphs,  the  judgment  will  be  reversed  for  error  in  overml- 
ing  the  demurrers  to  the  defective  paragraphs. 

From  the  Posey  Circuit  Court. 

E.  M.  Spencer  y  W.  London,  J.  jff.  Laird,  and  JST.  J31  Pritchard, 
ibr  appellants. 

A.  P.  Hovey  and  O,  V.  Menzies,  for  appellee. 

BusKiRK)  J. — The  only  questions  presented  by  the  record 
in  this  cause  relate  to  the  sufficiency  of  the  complaint.  It 
consisted  of  ten  paragraphs.  Demurrers  were  overruled  to 
each  paragraph,  but  appellants  have  only  assigned  error  upon 
the  action  of-  the  court  in  overruling  demurrers  to  the  first, 
second^  third,  fourth,  fiflh,  seventh,  and  ninth  paragraphs.  It  is 
conceded  that  the  sixth,^ighth,  and  tenth  paragraphs  are  good. 

This  action  is  based  upon  a  bond  executed  by  Henry  Scha- 
fer  as  principal,  with  the  other  appellants  as  his  sureties,  and 
is  in  strict  conformity  to  the  requirements  of  the  third  section 
of  the  temperance  act  of  February  27th,  1873,  the  condition 
of  which  bond  is  as  follows: 

"  The  condition  of  the  above  obligation  is  for  the  payment 
of  any  and  all  fines,  penalties,  and  forfeitures  incurred  by  rea- 
jK>n  of  the  violation  of  any  of  the  provisions  of  the  temper* 
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-ance  act,  entitled  '  an  act  to  regulate  the  sale  of  intoxicating 
liquors,  to  provide  against  evils  resulting  from  any  sale  thereof, 
to  furnish  remedies  for  damages  suffered  by  any  person  in  con- 
sequence of  such  sale,  prescribing  penalties,  to  repeal  all 
laws  contravening  the  provisions  of  this  act,  and  declaring  an 
emergency,'  approved  February  27th,  1873 ;  and  conditioned 
further,  that  the  principal  and  sureties  herein  named  shall  be 
jointly  and  severally  liable,  and  shall  pay  to  any  person  or  per- 
sons any  and  all  damages  which  shall  in  any  manner  be  sof- 
fered  by  or  inflicted  upon  any  such  person  or  persons,  either 
in  person  or  property,  or  means  of  support,  by  reason  of  any 
£ale  or  sales  of  intoxicating  liquors  to  any  person  by  the  said 
Henry  Schafer  or  by  any  of  his  agents  or  employes/' 

The  first  paragraph  of  the  complaint  is  as  follows :  ''  The 
State  of  Indiana,  on  relation  of  Mary  Cox,  an  in&nt  under  the 
jige  of  twenty-one  years,  by  her  next  friend,  William  A.  Bar- 
rett, whose  written  consent  to  sue  is  filed  herewith,  complunft 
of  Henry  Schafer,  and  Gottfried  Schafer,  and  John  S.  Wilsey, 
defendants,  and  says,  that  heretofore,  to  wit,  on  the  20th  day 
•of  November,  1873,  said  defendants  executed  a  bond  to  the 
£tate  of  Indiana,  in  the  penal  sum  of  three  thousand  dollars^ 
<!onditioned  that  the  defendant  Henry  Schafer  should  pay  all 
fines,  penalties,  and  forfeitures  incurred  by  reason  .of  the  viola- 
tion of  any  of  the  provisions  of  an  act  of  the  legislature  entitled 
an  act  to  regulate  the  sale  of  intoxicating  liquors,  etc.,  approved 
February  27th,  1873,  and  to  '  pay  to  any  person  or  persons  any 
and  all  damages  which  shall  in  any  manner  be  suffered  by  or 
inflicted  upon  any  such  person  or  persons,  either  in  person 
or  property,  or  means  of  support,  by  reason  of  the  sale  of 
intoxicating  liquors  /  a  copy  of  which  bond  is  filed  herewith 
and  made  a  part  of  this  complaint ;  that  afterward,  to  wit,  on 

the day  of ,  1873,  said  defendant  Henry  Schafer 

obtained  a  permit  to  sell  intoxicating  liquors  on  the  premises 
named  in  said  bond,  to  wit,  at  subdivision  S|  of  lot  95,  in 
Owen's  part  of  New  Harmony,  inPosey  county.  State  of  Indi- 
ana, a  copy  of  which  is  filed  and  made  a  part  of  this  complaint ; 
that  aiterward,  to  wit,  on  the day  of  February,  1874^ 
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said  defendant  Henry  Schafer  did  sell  intoxicating  liquor  to 
one  Stephen  Harris^  on  the  premises  aforesaid^  so  as  to  cause 
the  intoxication  of  said  Harris ;  that  on  the  day  last  aforesaid^ 
ivhilst  said  Harris  was  intoxicated,  by  reason  of  the  liquor  sold 
to  him  by  said  defendant  Henry  Schafer,  as  aforesaid,  the  said 
Harris  inflicted  with  a  knife  a  mortal  wound  upon  the  body 
of  one  Henry  Cox,  then  and  there  being  the  husband  of  said 
plaintiff,  which  caused  the  death  of  said  Henry  Cox ;  that  by 
reason  of  said  sale  of  intoxicating  liquor  to  said  Harris  and 
the  death  of  said  Henry  Cox,  the  plaintiff  is  damaged,  in  her 
means  of  support,  in  the  sum  of  three  thousand  dollars ;  where- 
fore she  demands  judgment  for  three  thousand  dollars,  and 
for  full  relief." 

We  set  out  so  much  of  each  paragraph  as  will  present  the 
point  made : 

"  Par.  2.  Said  Henry  Schafer  sold  intoxicatingliquor  to  one 
Henry  Cox,  the  husband  of  the  plaintiff,  on  said  premises,  so 
as  to  cause  the  intoxication  of  said  Henry  Cox ;  that  on  the 
day  last  aforesaid,  said  Cox,  whilst  intoxicated  as  aforesaid^ 
engaged  in  an  affray  with  one  Stephen  Harris,  and  in  said 
affiray  received  a  mortal  wound  inflicted  by  said  Harris,  which 
caused  the  death  of  said  Cox ;  that  by  reason  of  said  sale  of 
intoxicating  liquors  to  said  Cox  and  the  death  of  said  Cox^ 
the  plaintiff  has  been  damaged  in  her  means  of  support,"  etc. 

"  Par.  3.  That  said  Henry  Schafer  gave  intoxicating  liquors 
to  one  Stephen  Harris,  causing  the  intoxication  of  said  Harris; 
that  on  the  day  last  aforesaid,  said  Harris,  whilst  intoxicated, 
by  reason  of  the  intoxicating  liquor  given  to  him  as  aforesaid, 
inflicted  a  mortal  wound  upon  the  body  of  Henry  Cox,  the 
husband  of  the  plaintiff,  which  caused  the  death  of  the  said 
Henry  Cox ;  that  by  reason  of  giving  the  said  liquors  as  afore- 
said and  the  death  of  the  said  Henry  Cox,  the  plaintiff  has 
been  damaged  in  her  means  of  support,"  etc. 

Par.  4.  Same  as  third,  except  giving  the  liquor  to  said 
Henry  Cox  instead  of  Harris,  with  like  averment  of  the  con- 
sequences as  stated  in  second  count. 

'^  Par.  5.    That  George  Dietz,  then  and  there  being  in  the 
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employ  of  the  said  Heniy  Schafer^  sold  intoxicating  liquors  to 
one  Stephen  Harris^  on  said  premises^  which  caused  the  intox- 
ication of  said  Harris ;  that  on  the  day  last  aforesaid,  said 
Harris^  whilst  intoxicated  fi*om  the  liquor  sold  to  him  by  said 
Sietz  as  aforesaid,  inflicted  a  mortal  wound  upon  the  body  of 
one  Henry  Cox,  said  Cox  being  then  and  there  the  husband 
of  the  plaintiff,  which  caused  the  death  of  said  Cox ;  that  by 
reason  of  said  intoxication  of  .the  said  Harris  and  the  death 
of  said  Cox,  the  plaintiff  has  been  damaged  in  her  means  of 
support,^'  etc. 

Par.  7.  Sale  to  Harris  by  Schafer,  which  in  part  caused  the 
intoxication  of  said  Harris,  who,  being  intoxicated  as  aforesaid 
and  by  reason  of  said  intoxication  did  inflict  a  mortal  wound 
upon  the  body  of  one  Henry  Cox ;  said  Cox  being  then  and 
there  the  husband  of  the  plaintiff,  which  caused  the  death  of 
the  said  Cox ;  that  by  reason  of  the  intoxication  of  the  said 
Harris  as  aforesaid  and  the  death  of  said  Cox,  the  plaintiff 
is  damaged  in  her  means  of  support,  etc. 

Par.  9.  That  Dietz,  employee  of  Schafer,  "sold  to  Stephen 
Harris  intoxicating  liquor,  which  in  part  caused  the  intoxica- 
tion of  the  said  Harris,  on  the  day  last  aforesaid;  said  Harris, 
being  intoxicated  as  aforesaid,  did  inflict  a  mortal  wound  upon 
the  body  of  one  Henry  Cox,  which  caused  the  death  of  said 
Cox,  said  Cox  being  then  and  there  the  husband  of  the  plain- 
tiff;  that  by  reason  of  the  intoxication  of  the  said  Harris  as 
aforesaid  and  the  death  of  said  Cox,  plaintiff  is  damaged  in 
her  means  of  support,"  etc. 

The.bond  required  by  such  section  is  conditioned,  first,  for 
the  payment  of  any  and  all  fines,  penalties,  and  forfeitures 
incurred  by  reason  of  the  violation  of  any  of  the  proviaons 
of  said  act.  There  is  no  assignment  of  any  breach  of  this 
portion  of  the  bond  in  the  present  suit.  The  present  action  is 
based  upon  the  following  portion  of  said  section : 

"  And  conditioned  further,  that  the  principal  and  sureties 
therein  named  shall  be  jointly  and  severally  liable,  and  shall 
pay  to  any  person  or  persons  any  and  all  damages  which  shall 
in.  any  manner  be  suffered  by  or  inflicted  upon  any  such  person 
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or  persons^  either  in  person  or  property,  or  means  of  support, 
by  reason  of  any  sale  or  sales  of  intoxicating  liquors  to  any 
person,  by  the  person  receiving  such  permit  or  by  any  of  his 
agents  or  employes/* 

The  damages  which  may  be  recovered,  in  an  action  upon  a 
bond  executed  under  and  in  conformity  to  the  above  quoted 
language,  must  have  been  suffered  by  or  inflicted  upon  some 
person  by  reason  of  the  sale  of  intoxicating  liquors  by  the 
person  receiviug  a  permit  under  said  act  or  by  his  agents  or 
employes.  And  to  render  a  complaint  good,  it  should  be 
averred  that  the  damages  sought  to  be  recovered  resulted  in 
consequence  of  or  by  reason  of  a  sale  of  intoxicating  liquors. 

The  first,  second,  and  fifth  paragraphs  of  the  complaint  are 
bad,  for  the  reason  that  it  is  not  alleged  in  either  of  said  par^ 
agraphs,  that  the  death  of  Henry  Cox  was  caused  by  or  resulted 
from  the  sale  of  iutoxicating  liquors.  It  is  alleged  in  the  first 
'that  whilst  said  Harris  was  intoxicated,  by  reason  of  the  liquor 
80ld  to  him  by  said  defendant  Henry  Schafer  as  aforesaid,  the 
said  Harris  inflicted  with  a  knife  a  mortal  wound  upon  the 
body  of  one  Henry  Cox,  then  and  there  being  the  husband 
of  said  plaintiff,  which  caused  the  death  of  said  Henry  Cox ; 
that  by  reason  of  said  sale  of  intoxicating  liquors  to  said  Har- 
ris  and  the  death  of  said  Henry  Cox,  the  plaintiff  is  damaged 
in  her  means  of  support,  etc. 

It  will  be  observed  that  the  allegation  is,  that  whilst  Harris 
was  intoxica^d  he  inflicted  the  mortal  wound,  but  it  is  not 
averred  that  the  mortal  wound  was  inflicted  by  reason  of  or 
in  consequence  of  such  intoxication.  Although  Harris  was 
intoxicated,  he  may  have  been  assaulted  by  Cox  in  such  a 
manner  as  to  render  the  killing  excusable  or  justifiable.  It  is 
alleged  that  by  reason  of  said  sale  of  intoxicating  liquor  to 
said  Harris  and  the  death  of  said  Cox,  the  plaintiff  is  dam- 
aged. This  conclusion  does  not  necessarily  result  from  the 
premises  stated.  Such  would  have  been  the  logical  deduction, 
if  it  had  been  averred  that  the  wound  was  inflicted  by  reason 
of  or  in  consequence  of  the  sale  of  such  intoxicating  liquor. 
Vol.  XLIX.— 30 
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but  such  would  not  be  the  proper  deduction^  if  the  wound  was 
inflicted  &om  some  other  and  different  cause  than  such  intox- 
ication. 

The  second  is  the  same  as  the  first,  except  it  is  alleged  that 
the  intoxicating  liquor  was  sold  to  Henry  Cox. 

The  fifth  is  the  same  as  the  first,  except  that  it  is  alleged 
that  the  intoxicating  liquor  was  sold  by  an  employe  of  the 
person  who  had  received  the  permit. 

The  third  paragraph  alleges  that  the  intoxicating  liquor  was 
given  to  Harris,  and  the  fourth  alleges  a  gift  of  intoxicating 
liquor  to  Cox.  Both  of  these  paragraphs  are  clearly  and 
plainly  bad.  The  condition  of  the  bond  is  to  pay  such  dam- 
ages as  are  suffered  or  inflicted  by  reason  of  the  sale  or  sales 
of  intoxicating  liquors.  The  twelfth  section  of  said  act  creates 
a  personal  liability  against  the  person  receiving  a  permit,  for 
damages  resulting  from  selling,  bartering,  or  giving  awaj 
intoxicating  liquors.  A  constniction  was  placed  upon  the 
twelfth  section  in  the  recent  case  of  Fountain  v.  Draper,  anUf 
p.  441,  where  it  was  held  that  the  holder  of  the  permit  was 
personally  liable  for  the  damages  resulting  from  selling,  bar^ 
tering,  or  giving  away  intoxicating  liquors. 

The  ninth  is  subject  to  the  sapie  objection  as  the  first,  sec- 
ond, and  fifth. 

The  seventh  is  fi-ee  from  the  objection  which  we  have  been 
considering.  That  alleges  a  sale  to  Harris  which  caused  his 
intoxication,  who,  being  intoxicated  and  by  Reason  of  said 
intoxication,  did  inflict  a  mortal  wound  upon  the  body  of 
Henry  Cox,  etc. 

It  is  very  earnestly  contended,  that  the  seventh  and  ninth 
paragraphs  of  the  complaint  are  bad,  because  it  is  averred  that 
the  intoxication  of  Harris  was  caused  in  part  by  the  liquor  sold 
by  the  holder  of  the  permit  or  his  agent.  It  is  provided,  by 
the  twelfth  section  of  said  act,  that  the  holder  of  a  permit  shall 
be  personally  liable  for  damages  caused  by  intoxication  which 
was  produced,  in  whole  or  in  part,  by  the  liquor  sold  by  such 
person.     FourUain  v.  Draper,  supra. 

There  is  no  such  provision  in  the  third  section.    The  prin- 
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<ipal  and  his  sureties  in  the  bond  in  suit  are  liable  for  any  and 
all  damages  which  shall  in  any  manner  be  suffered  by  or 
inflicted  upon  any  such  person  as  is  entitled  by  said  act  to  sue, 
either  in  person  or  property,  or  means  of  support,  by  reason 
-of  any  sale  or  sales  of  intoxicating  liquors  to  any  person.  If 
*  the  death  of  Cox  was  caused  by  reason  of  the  sale  of  intoxi- 
-cating  liquors  by  the  principal  in  the  bond,  then  he  and  his 
sureties  are  answerable  for  all  the  damages  resulting  there- 
from. 

The  seventh  and  ninth  paragraphs  do  not,  nor  does  either 
of  them,  allege  that  the  death  of  Cox  was  caused  by  a  sale  or 
sales  of  liquor  by  the  principal  in  the  bond.  The  damage 
must  result  from  the  sale  or  sales  of  liquor,  whether  it  shall 
make  the  party  using  it  partially  or  wholly  intoxicated.  In 
this,  the  language  of  the  third  section  and  the  terms  of  the 
bond  are  essentially  different  from  the  language  of  the  twelfth 
section. 

The  third  section  gives  an  action  on  the  bond  for  any  dam- 
ages which  result  "  by  reason  of  any  sale  or  sales,"  while  in 
the  twelfth  section  the  action  is  against  the  vendor  for  injuries 
in  person  or  property,  or  means  of  support,  caused  "  by  any 
intoxicated  person,  or  in  consequence  of  the  intoxication, 
habitual  or  otherwise,  of  any  person,''  and  the  vendor  who 
•causes  the  intoxication,  '^  in  whole  or  in  part,''  is  made  liable. 

We  think  it  is  quite  clear,  that  an  allegation  that  a  sale  of 
liquor,  in  part,  caused  the  intoxication  of  Harris,  and  that 
while  he  was  intoxicated  he  committed  the  act,  is  not  the 
equivalent  of  a  statement  that  the  damage  resulted  from  a  sale 
or  sales  of  liquor  made  by  the  principal  in  the  bond.  A  sale 
or  sales  of  liquor  may  contribute  to  the  intoxication  of  a  per- 
son who,  while  intoxicated  or  in  consequence  of  the  intoxica- 
tion, may  perpetrate  or  cause  damage,  and  yet  the  damage 
not  be  caused  by  the  sale  or  sales  so  made,  but  by  and  in  con- 
sequence of  other  and  different  sales.  Nothing  short  of  an 
allegation  and  corresponding  proof  that  the  damage  resulted 
by  reason  of  the  sale  or  sales  made  by  the  principal  in  the 
bond,  or  his  agents  or  employes,    will  make  out  a  cause  of 
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action  on  the  bond;  under  the  third  section.  If  it  shall  be 
found  difficult;  in  practice^  to  trace  and  show  the  connection 
between  the  sale  or  sales  and  the  resulting  damage^  it  grows, 
as  a  necessary  and  unavoidable  consequence^  out  of  the  proper 
construction  of  the  language  used  bj  the  legislature  in  giving 
the  right  of  action. 

The  seventh  and  ninth  paragraphs  are  bad;  for  the  reasons 
stated. 

It  is,  however,  strenuously  contended  by  counsel  for  appel- 
lee, that  we  should  not  reverse  the  judgment,  if  the  court  erred 
in  overruling  demurrers  to  bad  paragraphs  of  the  complaint. 
It  is  argued  that  one  good  paragraph  of  the  complaint  is  8a£5* 
cient  to  sustain  the  finding  and  judgment  of  the  court  below ; 
and  we  are  referred  to  several  cases  prior  to  the  code  and  one 
or  two  since,  but  these  cases  have  been  overruled  in  principle 
by  repeated  decisions  of  this  court. 

It  is  the  settled  rule  of  practice  of  this  court,  that  where  a 
cause  has  been  tried  on  issues  joined  upon  a  complaint  con- 
taining two  or  more  paragraphs,  some  defective  and  others 
good,  a  demurrer  to  the  former  having  been  overruled,  the 
record  not  showing  that  the  cause  was  tried  and  the  judgment 
rendered  exclusively  upon  the  good  paragraphs,  the  judgment 
will  be  reversed  for  error  in  overruling  the  demurrers  to  the 
defective  paragraphs.  To  sustain  a  judgment  in  such  a  case, 
the  record  must  affirmatively  show  that  the  finding  and  judg- 
ment proceeded  wholly  upon  the  good  paragraphs.  Blctsm- 
game  v.  Bldsingame,  24  Ind.  86 ;  Wolf  v.  Scliofield,  38  Ind. 
175 ;  Peery  v.  The  Grreensburgh,  etc.,  Turnpike  Co,,  43  Ind. 
321 ;  Keesling  v.  McCall,  36  Ind.  321 ;  Bailey  v.  TroxeU,  43 
Ind.  432 ;  Hawhy  v.  Smith,  45  Ind.  183. 

The  rule  is  otherwise,  where  a  demurrer  is  improperly  sus- 
tained to  a  good  paragraph,  if  the  same  facts  are  admissible 
under  some  other  paragraph.  In  such  case  the  erroneous  rul- 
ing will  not  injure  the  party ;  but  where  a  demurrer  is  over- 
ruled to  a  bad  paragraph,  the  party  is  injured,  because  less 
evidence  would  be  required  under  a  bad  than  a  good  para* 
graph. 
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The  judgment  is  reversed,  with  costs ;  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  sustain  the 
•xlemurrer  to  the  first,  second,  third,  fourth,  fifibh^  seyenth,  and 
ninth  paragraphs  of  the  complaint. 


Stedman  et  al.  v.  Boone. 

Tbincifal  akd  SuBiBTY.— Fairness  to  Surety.— Duty  of  Stardy,—AB  a  rule  of 
law,  strict  integrity  and  complete  fairness  are  due  from  the  creditors  of  a 
debtor  to  one  who  is  about  to  become  suretj  for  such  debtor ;  but  this  rule 
will  not  excuse  the  person  about  to  become  surety  from  reasonable  atten- 
tion to  the  circumstances  under  which  he  is  called  upon  and  reasonable 
diligence  to  inform  himself  as  to  the  prudence  of  the  act  he  is  about 
to  do. 

8AME. — If  a  person  who  is  asked  to  become  surety  for  another  is  put  upon 
his  guard  by  the  circumstances  surrounding  the  party  for  whom  he  is 
asked  to  become  surety,  and  can  ascertain  from  the  persons  present  all  the 
facts  necessary  to  shield  himself  from  fraud,  he  should  make  the  inquiry. 

8ame. — ^Fraud  must  not  be  induced  by  the  person  who  complains  of  it,  nor 
must  he  suffer  himself  to  become  an  indolent  victim. 

Saxe. — Bight  of  Siarety  to  Bacindfor  Fraud. — ^If  a  person  is  induced  by  fraud 
to  become  the  surety  of  a  debtor,  and  by  the  act  he  takes  the  property 
of  the  debtor  from  the  reach  of  his  creditors  by  ordinary  process  of  law, 
he  xpust,  upon  the  discoyery  of  the  fraud,  at  once  rescind,  if  he  would  relieve 
himseli 

Paymbmt. —  Voluntary  IhiymenL — ^Money  voluntarily  paid,  with  a  full  knowl'* 
edge  of  the  facts,  cannot  be  recovered  back. 

From  the  Clinton  Circuit  Court, 

J.  TF.  Nicholy  L.  Jordan,  L.  McClurg,  and  J.  E.  McDonald, 
for  appellants. 

T.  A.  Hendricks,  0.  B.  Hord,  A.  W.  Hendricks,  and  A.  J. 
Boone,  for  appellee. 

BiDDLE,  J. — Complaint  by  the  appellants  against  William 
Shannon,  Elisha  D.  Shannon,  and  the  appellee,  on  the  fol- 
lowing bond : 
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"  This  agreement;  made  and  entered  into  by  and  between 
William  Shannon^  Elisha  D.  Shannon^  and  Andrew  J.  Boone^ 
of  the  one  part,  and  Stedman  &  Shaw,  Murphy,  Kennedy  & 
Co.,  Webb,  Tarkington  &  Co.,  Evans,  Dawes  &  Co.,  Pearce, 
ToUe  &  Halton,  C.  E.  Hawthorne,  Talbott  &  Son,  and  E.  G. 
Leonard,  of  the  second  part,  witnesseth,  that,  whereas  the  said 
William  Shannon  is  indebted  to  the  said  several  parties  of  the 
second  part  as  follows :"  setting  forth  the  debts,  amounting  to 
five  thousand  and  seventy-six  dollars  and  eight  cents.  "  And 
to  secure  the  payment  of  the  said  several  sums  of  money  and 
accruing  interest  to  the  said  parties  of  the  second  part,  the  said 
Shannon  has  this  day  transferred  to  James  N.  Binfbrd,  of 
Thorntown,  Boone  county,  Indiana,  as  trustee,  certain  prop- 
erty described  in  a  schedule  marked  ^A,'  to  be  by  him  reduced 
to  money  and  applied  to  the  payment  of  said  claims  pro  rata, 
as  the  avails  of  said  property  shall  come  into  his  hands.  Now,, 
therefore,  if  the  said  Binford  from  the  said  property  shall  pay 
the  said  claims  and  all  accruing  interest  in  full  within  eighteen 
months  from  this  date,  then  the  parties  of  the  first  part  shall 
be  fully  discharged  from  this  obligation ;  but,  in  case  the  said 
Binford  shall  fail,  fi-om  the  proceeds  of  said  property,  to  pay 
the  said  claims  as  aforesaid,  in  manner  aforesaid,  then,  in  con- 
sideration of  the  premises,  the  said  parties  of  the  first  part 
bind  themselves  to  pay  the  parties  of  the  second  part  any 
deficiency.  Any  surplus  that  may  remain  in  the  hands  of  said 
Binford,  after  the  payment  in  full  of  the  parties  of  the  second 
part,  as  aforesaid,  and  all  expenses  of  reducing  said  property 
to  money  and  paying  over  the  same,  shall  be  returned  to  said 
Shannon. 

"  In  witness  whereof,''  etc. 

This  bond  is  dated  the  27th  of  September,  1865,  and  signed 
by  the  two  Shannons,  the  appellee,  and  the  appellants. 

Neither  of  the  Shannons  was  served  with  process,  nor  did 
either  of  them  appear.     Boone  answered : 

1.  That  he  believed  William  Shannon  to  be  an  honest  and 
trustworthy  man,  possessing  ample  means  to  pay  his  debts;, 
that,  as  an  inducement  to  him  to  execute  said  bond,  the  appel- 
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lants  represented  to  him  that  the  assets  set  out  in  said  schedule 
were  of  great  value,  to  wit,  seven  thousand  seven  hundred  and 
ninety  dollars  and  twenty-three  cents,  and  procured  said  Shan- 
non to  assent  to  said  statement ;  that  reposing  implicit  confi- 
dence in  the  truth  of  these  representations,  and  in  the  solvency 
of  William  Shannon,  and  being  wholly  ignorant  of  the  facts 
hereinafter  stated,  he  executed  the  bond ;  that  said  Shannon 
was  about  to  remove  out  of  the  State,  taking  with  him  prop- 
erty subject  to  execution ;  that  the  plaintiff  instituted  proceed- 
ings in  the  court  of  common  pleas  of  said  county,  and  had  the 
said  William  Shannon  and  Elisha  D.  Shannon  arrested ;  that 
orders  of  arrest  were  procured  on  affidavit ;  that  the  Shannons 
were  under  arrest  and  in  the  custody  of  the  sheriff  at  the  time 
said  appellee  signed  the  said  bond ;  that  at  the  time  he  did  so 
execute  said  bond,  the  property  specified  in  said  schedule  was 
only  of  the  value  of  twelve  hundred  dollars ;  that  all  of  said 
fiicts  were  known  to  appellants  and  unknown  to  the  appellee, 
which  knowledge  they  withheld  from  him  for  the  fraudulent 
purpose  of  inducing  said  appellee  to  execute  said  bond ;  all  of 
which  is  formally  alleged,  with  time  and  dates,  and  with 
exhibits  filed. 

2.  The  second  paragraph  of  answer  is  simUar  to  the  first, 
with  the  additional  averments,  that  Binford,  the  trustee  named 
in  the  bond,  had  entered  upon  his  trust  and  reduced  certain 
of  the  assets — setting  them  forth — ^to  money,  amounting  to 
one  thousand  and  forty-five  dollars  and  thirty-six  cents,  which 
was  all  that  Binford  <;ould  collect  from  the  personal  property ; 
that,  in  pursuance  of  an  agreement,  Binford,  on  the  20th  day 
of  September,  received  conveyances  for  the  real  estate  men- 
tioned in  the  trust,  for  the  purposes  specified  in  the  bond ; 
that  on  the  10th  of  March,  1871,  he  received  information  of 
William  Shannon's  insolvency,  and  Binford  then  conveyed 
the  said  lands  and  the  residue  of  said  property  in  trust,  con- 
sisting of  small  accounts,  to  appellee,  who  was  to  make  such 
disposition  of  said  personal  property  and  lands  as  should  seem 
best ;  that  on  the  21st  of  May,  1867,  appellee  procured  a 
deed  of  conveyance  from  William  Shannon  of  one  hundred 
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and  sixty  acres  of  land  in  Ringgold  county,  Iowa — describing 
the  same — in  trust  for  said  creditors ;  that  the  title  to  said 
lands  was  encumbered,  defective,  and  worthless;  that  said 
appellee  had  received  in  money  from  said  assigned  properly 
one  hundred  and  fifty  dollars  and  fifiy-nine  cents,  and  paid 
to  the  creditors,  stating  the  particulars,  in  all  amounting  to 
two  thousand  one  hundred  and  fifteen  dollars  and  sixty  cents^ 
expending  for  services  and  expenses  two  hundred  dollars ;  that 
all  this  was  without  any  knowledge  of  the  fraud,  crime,  and 
deceit  of  the  plainti£&  as  alleged,  until  about  March  5th,  1869 ; 
then  there  is  an  ofier  to  reconvey  the  lands,  and  a  prayer  fi)r 
relief,  all  of  which  is  formally  stated,  with  dates,  exhibiis, 
etc. 

3.  The  third  answer  was  pajrment. 

Demurrers  were  filed,  and  properly  overruled^  to  the  first 
and  second  paragraphs  of  answer. 

Replies  were  filed  to  the  first  and  second  paragraphs,  and 
issue  joined. 

Trial  by  jury.  Greneral  verdict  for  the  appellee  against  the 
appellants;  against  George  T.  Stedman  and  Thomas  F. 
Shaw,  for  one  thousand  and  sixty-eight  dollars  and  thirty-two 
cents ;  against  John  W.  Murphy,  B.  Frank  Kennedy,  Wiley 
W.  Johnson,  and  "William  HoUiday,  for  four  hundred  and 
twenty-five  dollars  and  seventy  cents ;  against  Willis  S.  Webb, 
William  C.  Tarkington,  and  Frank  Landers,  for  four  hundred 
and  twenty-one  dollars  and  thirty-three  cents ;  against  Wil- 
liam N.  Evans,  Adelbert  C.  Dawes,  John  Picken,  Nathan  T. 
Parker,  and  Ellison  C.  Hill,  for  sixty  dollars  and  fifty-seven 
cents ;  against  John  M.  Talbott  and  Charles  M.  Talbott,  for 
forty-five  dollars  and  twenty-five  cents. 

There  was  no  finding  by  the  jury  in  reference  to  the  lands 
offered  to  be  reconveyed  by  the  third  paragraph. 

Motion  for  a  new  trial  overruled.  Judgment  against  the 
appellants  in  favor  of  the  appellee  for  the  several  amounts  as 
found  by  the  verdict,  and  for  the  reconveyance  of  the  lands 
to  a  trustee  for  the  benefit  of  the  creditors.  Appeal  to  this 
court. 
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The  evidence  is  all  before  us^  in  a  bill  of  exceptions^  and 
the  third  error  assigned  is,  that  it  is  insufficient  to  sustain  the 
verdict. 

Andrew  J.  Boone,  the  appellee,  testifies :  "  When  I  came 
to  town  on  the  morning  of  the  27th  of  September,  1865,  after 
leaving  my  horse  at  the  livery  stable,  I  went  immediately  to 
the  court-house,  and,  as  the  court  had  commenced,  went  at  once 
to  business  in  the  court ;  in  a  short  time  some  one  came  to 
me,  I  cannot  say  whether  it  was  the  sheriff  or  a  bailiff  of  the 
court,  and  informed  me  that  some  gentleman  desired  to  see  me 
in  the  room  in  the  south-east  corner  of  the  court-house,  up 
stairs ;  think  it  was  used  by  some  one  as  a  law  office  at  the 
time ;  asked  the  messenger  what  was  wanted ;  he  said  there 
were  some  men  there  who  wanted  to  see  me  on  business ;  in  a 
short  time  I  went  to  the  room,  and  found  Joseph  E.  McDon- 
ald, who  was  sitting  there  at  a  table  writing,  Frank  Landers, 
who  was  standing,  William  Shannon,  Elisha  D.  Shannon,  John 
Kenworthy,  sheriff,  and  a  man  whom  I  have  known  aa  Thomas 
F.  Shaw,  who  was  also  standing  in  the  room,  and  it  is  possi- 
ble there  were  some  others,  but  I  do  not  recollect  them ;  I 
inquired  what  was  wanted  with  me ;  Mr.  Shaw  replied,  that 
I  had  been  called  to  go  security  for  William  Shannon,  who 
was  indebted  to  various  persons,  amounting  to  some  five  thou- 
sand dollars,  a  statement  of  which  was  made,  and  that  certain 
personal  and  real  property  was  to  be  turned  over  to  James  N. 
Binford,  as  trustee,  to  be  by  him  converted  into  money  and 
applied  on  the  indebtedness,  pro  rata,  from  time  to  time,  as 
set  forth  in  the  agreement ;  Mr.  Shaw  held  up  to  me  a  state- 
ment of  the  property  to  be  thus  assigned  to  Binford,  on  a 
paper  of  which  schedule  '  A,'  referred  to  in  the  written  bond, 
is  a  copy,  giving  the  amounts  and  kinds  of  property,  as  fol- 
lows :"  (giving  the  contents  of  the  schedule  attached  to  the 
bond)^  "  that  if  the  money  could  not  be  made  out  of  these  assets 
in  eighteen  months^  the  bond  was  to  secure  the  deficiency ;  I 
then  said  that  I  had  retired  from  business,  and  did  not  wish 
to  become  responsible  for  so  large  a  sum  of  money,  but 
if  the  property  was  of  the  value  stated,!  had  no  objections  to 
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the  use  of  my  name^  for  the  purpose  of  allowing  the  reduction 
of  the  assets  to  money,  but  did  not  wish  to  become  reponsible 
for  the  payment  of  money ;  that  I  knew  nothing  of  the  value 
of  the  property,  but  supposed  it  was  all  correct.  Shaw 
responded,  that  it  was  so  represented  to  him,  and  the  Shan- 
nons nodded  assent ;  I  cannot  state  whether  this  was  all  said 
when  I  first  came  into  the  room,  or  whether  a  part  then  and 
part  when  I  came  a  second  time  to  sign  the  bond ;  Mr.  Mc- 
Donald then  had  a  draft  of  the  bond  completed,  or  about  so, 
and  read  it  over  to  me ;  there  .was  so  much  scratching  and 
interlineation  that  it  was  decided  the  original  draft  should  be 
copied,  which  Mr.  Shaw  proposed  to  do,  and  did  do ;  he  w^rote 
two  or  three  copies,  two  at  least  of  which  I  signed ;  while  the 
copies  were  being  made  I  returned  to  the  court  room  to  busi- 
ness again,  and  was  called  again  to  sign  the  bond ;  think  all 
the  parties  except  myself  remained  in  the  room ;  Mr.  Shaw 
represented  all  the  creditors  except  Webb,  Tarkington  &  Co.; 
I  then  returned  to  business." 

In  a  letter  addressed  to  Stedman  &  Shaw,  Cincinnati,  Ohio^ 
dated  March  11th,  1867,  Mr.  Boone  writes : 

"  I  called  upon  Mr.  Binford  at  Thomtown,  and  with  him 
made  an  examination  of  the  Shannon  assets,  of  the  notes  and 
accounts,  and  find  uncollected  ...         $642.46 

Collected  and  applied  on  your  claims,  taxes,  and 

expenses        -------        846.12 


Total  of  notes  and  accounts  _         -         -         $1,488.58 

The  uncollected  are  perfectly  worthless  for  the  purpose  of  rais- 
ing money.        *        *        * 

*^  The  farm  in  Iowa  the  Shannons  have  sold,  and  after  pay- 
ing off  the  mortgage  of  thirteen  hundred  dollars,  have  used 
the  residue  of  the  money.  This  fiirm  they  represented  as 
worth  three  thousand  dollars,  and  free  at  the  time  I  signed 
the  bond,  and  promised  then  to  make  to  me  a  mortgage  on  it 
to  secure  me  against  contingencies.  Their  representations  to 
me  were,  at  the  signing  of  the  bond,  that  the  assigned  property 
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was  worth  seven  or  eight  thousand  dollars ;  that  it  would  make 
money  enough  and  more  than  to  pay  creditors."  *         ^ 

"  Thus  you  see,  I  am  victimized.  I  have  some  money  which 
I  intend  to  apply  to  the  claims  of  the  Shannon  creditors  pro 
raia^  and  have  property  and  claims^  but  have  not  money 
enough  to  pay  the  creditors  off,  and  cannot  convert  my  prop- 
erty  to  money  without  ruinous  sacrifices  to  me.  *        * 

"  I  have  no  acquaintance  with  you,  but  from  your  business 
and  position  I  am  warranted  in  presuming  you  a  gentleman. 
My  folly  in  becoming  surety  should  not  be  a  pretext  for  a 
severer  punishment  than  the  payment  of  the  debt  on  the  easiest 
terms.  If  I  had  received  your  goods  or  your  money  to  the 
amount  of  your  claims,  I  would  not  complain  of  the  last  dol- 
lar and  the  last  cent ;  nor  do  I  complain  of  any  act  of  yours 
now ;  but  it  will  be  easier  for  me  to  pay  without  costs  than 
with  them,  so  that  I  have  recourse  upon  the  Shannons.  ^ 
*  If  you  allow  commissions,  allow  them  to  me.  I  am 
more  interested  in  making  your  claim  for  you  than  any  one  I 
know  of.        *        * 

^'  I  desire  to  meet  as  many  of  the  creditors  as  I  can  at 
Indianapolis,  on  Tuesday,  19th  inst.  next,  at  10  o'clock  A.  m.,  at 
the  oi&cc  of  McDonald  &  Roach,  or  at  any  other  convenient 
place.  I  will  have  a  little  money  to  distribute  among  them^ 
and  want  to  make  some  arrangements  for  an  attack  upon  my 
principals.'' 

In  a  letter  from  Boone  to  the  same  parties,  dated  March 
2l6t,  1867,  he  says : 

"  I  purchased  the  Shannon  assets  yesterday  for  six  hundred 
dollars,  and  regard  it  as  an  exceedingly  poor  investment  at 
that.    Mr.  Binford  makes  the  entire  receipts  on  assets  to  the 

20th  inst. f  1,016.92 

And  sales  of  lands  on  20th  and  accounts    -        -         600.00 


$1,616.92"^ 
Joseph  E.  McDonald  testified  as  follows : 
'^  On  the  morning  of  the  day  the  bond  was  given,  I  was 
spoken  to  by  Mr.   Landers  to   assist   Col.  Hamilton  and 
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<3alvin  in  the  settlement.  Shaw  also  spoke  to  me.  I  learned 
the  Shannons  had  been  arrested  on  capias,  but  I  gave  no  atten- 
tion to  that  part  of  the  business.  Binford  was  acting  as  attor- 
ney for  the  Shannons*  Binford  told  me  he  would  ask  the  cred- 
itors for  a  settlement.  That  was  the  first  I  knew  qf  the  o£fering 
of  the  assets.  My  best  recollection  is,  that  shortly  after  the 
-court  convened  in  the  afternoon,  the  Shannons  were  proposing 
io  make  another  offer.  I  wa.s  called  into  the  room  where  the 
business  was  transacted ;  I  went  in  there,  and  found  Mr.  Shan- 
non and  his  son  ;  and  Mr.  Binford,  Mr.  Shaw,  and  Mr.  Lan- 
ders were  there,  and  probably  went  there  with  me.  In  the 
conversation,  the  Shannons  thought  it  was  hard  that  the  cred- 
itors refused  the  assets.  They  then  talked  of  time.  Mr.  Shaw 
carried  on  the  conversation,  and  said  they  could  have  any  rea- 
sonable time,  and  if  the  claims  were  made  out  of  the  oaaeto, 
well  and  good,  but  if  not,  the  balance  must  be  secured ;  the 
Shannons  could  appoint  their  own  attorney  to  attend  to  the 
business,  but  the  deficiency  must  be  secured.  The  creditors 
said  they  could  have  time,  if  it  was  proposed  to  turn  the  assets 
into  money,  but  there  must  be  security.  The  Shannons  finally 
agreed  to  make  the  offer  of  surety,  and  one  or  the  other  of  the 
Shannons  suggested  Boone.  Shaw  and  Landers  asked  about 
Boone's  condition.  I  said  it  was  good;  that  he  was  responsi- 
ble. Mr.  Boone  had  not  been  before  named.  Shaw  and  Lan- 
ders, acting  for  the  creditors,  agreed  to  give  eighteen  months 
to  turn  the  assets  into  money,  and  consented  to  have  Binford 
appointed  as  trustee  for  that  purpose,  and  agreed  to  receive 
Boone  as  surety.  The  Shannons,  Shaw,  Landers,  and  the 
sheriff  were  present.  The  sheriff  or  his  deputy  went  for  Mr. 
Boone ;  when  Mr.  Boone  came  in,  my  recollection  is,  I  stated 
the  proposed  negotiation.  The  proposal  was  to  make  Mr.  Bin- 
ford trustee  and  turn  the  assets  into  money,  and  for  Boone  to 
become  surety  for  the  deficiency  after  the  assets  were  exhausted, 
if  there  was  any  deficiency.  I  don't  remember  to  have  seen 
the  schedule ;  it  was  referred  to,  but  I  don't  remember  of  see- 
ing it.  The  statement  was,  that  the  creditors  were  willing  to 
give  time,  and  allow  the  Shannons  to  make  Binford  trustee; 
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they  simplj  wanted  surety ;  if  the  money  coold  not  be  made 
out  of  the  assets,  it  was  to  be  made  out  of  the  surety.  I  did 
not  draw  up  the  bond  till  Mr.  Boone  had  consented  to  become 
surety.  Boone  went  out,  and  I  had  almost  finished  the  bond 
when  Mr.  Boone  was  called  in.  There  were  several  interlin- 
eations in  the  draft  I  made,  and  I  proposed  to  Mr.  Shaw  ta 
make  a  copy.  I  dictated  to  him  while  he  wrote ;  when  he  had 
finished  the  copy,  I  tore  up  the  original  draft.  The  schedule 
was  referred  to,  and  the  &ct  was  stated  that  the  Shannons  pro- 
posed to  turn  over  the  assets  to  Binford  as  trustee.  I  heard 
neither  Shaw  nor  Landers  make  any  representations  as  to  the 
value  of  the  assets ;  the  creditors  did  not  want  the  assets,  and 
said  so ;  they  were  unwilling  to  settle  in  that  way,  unless  they 
were  made  secure.  Boone's  name  was  suggested  by  one  of  the 
Shannons ;  I  think  they  had  Boone  sent  for  by  the  sheriff.'' 

Thomas  F.  Shaw,  as  to  the  time  and  place  where  the  bond 
was  executed,  testified  as  follows : 

^^  I  saw  the  schedule  in  the  room ;  I  made  no  representa- 
tions to  any  one  about  the  value  of  the  assets ;  I  made  no  rep- 
resentations to  any  one.  *  *  I  had  some  talk  with 
Mr.  Boone  at  the  time  the  creditors  met,  March  19th,  1867,  at 
Murphy  &  Johnson's  store,  about  the  surety,  and  he  then 
made  no  complaint  about  the  creditors ;  he  was  mad  at  the 
Shannons,  but  not  at  the  creditors." 

On  cross-examination,  Shaw  states :  ^^  I  made  no  represen- 
tations as  to  the  value  of  the  securities,  for  I  knew  nothing 
about  their  value." 

B.  Franklin  Landers  testified :  "  The  next  day  the  parties 
were  under  arrest  nearly  all  day,  and  wandered  about  town 
most  of  the  time ;  toward  noon  a  settlement  was  proposed  ; 
time  was  asked  for,  and  surety  was  to  be  given ;  the  name  of 
Boone  was  suggested  by  either  one  or  the  other  "of  the  Shan- 
nons. *  *  *  J  never  made  any  representations,  at  the 
time  the  bond  was  executed,  about  the  solvency  of  the  Shan- 
nons or  the  value  of  the  assets ;  I  believed  them  to  be  good, 
and  believed  that  when  they  were  brought  up  to  the  jail  door 
they  would  shell  out;  the  &ctoftheiraixest  was  notorious,  and 
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I  supposed  that  Boone  knew  it  as  did  every  one  else ;  ihere 
was  no  concealment  of  the  arrest;  they  were  around  town  and 
in  custody  of  the  sheriff^  and  I  supposed  that  that  &ct  was 
known  to  Boone.'' 

This  is  all  the  essential  evidence  touching  the  fraud  set  np 
in  the  first  and  second  paragraphs  of  the  answer,  which^  it  is 
averred,  consisted  in  the  fraudulent  representations  of  the 
appellants  to  the  appellee,  concerning  the  value  of  the  assets 
in  schedule  '^  A ''  accompanying  the  bond,  and  the  fraadnlent 
suppression  of  the  fact  that  the  Shannons  bad  been  and  were 
under  arrest  at  the  time  the  bond  was  executed  by  the  appel- 
lee. 

There  is  no  evidence  in  the  record  showing  that  any  of  the 
appellants  made  any  representations  to  Boone  as  to  the  value 
of  the  assets  mentioned  in  the  schedule  at  any  time.  Boone 
testifies  that  just  before  and  about  the  time  he  signed  the 
bond,  in  talking  of  the  value  of  assets  named  in  the  schedule, 
he  Boone  said  he  '^supposed  it  was  all  correct,^'  to  which  Shaw 
responded,  that  '^  it  was  so  represented  to  him  (Shaw),  and  the 
Shannons  nodded  assent/'  But  there  is  no  evidence  what- 
ever that  the  assent  of  the  Shannons  was  thus  obtained  by 
collusion  with  Shaw.  Shaw  testifies  that  he  made  no  repre- 
sentations whatever  to  Boone  or  any  one  else  about  the  value 
of  the  assets,  and  that  he  had  no  knowledge  of  their  value. 
McDonald,  who  was  present  during  all  the  time  of  the  trans- 
action, testifies  that  he  ''  heard  neither  Shaw  nor  Landers  make 
any  representations  as  to  the  value  of  the  assets." 

The  fraud  alleged  to  have  been  committed  at  the  time  the 
bond  was  executed  is  thus  left  to  rest  solely  upon  the  firaudu- 
Icnt  suppression  of  the  fact  that  the  Shannons  were  at  the  time 
under  arrest.  Shaw  testifies  that  he  said  nothing  about  the 
arrest  at  the  time,  because  he  supposed  Boone  knew  it.  Lan- 
ders testifies,  that  *^  the  fact  of  their  (the  Shannons')  arrest  was 
notorious,  and  he  supposed  that  Boone  knew  it,  as  did  every 
one  else.  There  was  no  concealment  of  the  arrest.  They  were 
around  town  and  in  custody  of  the  shcrifi^,  and  I  supposed 
that  that  fiict  was  known  to  Boone." 
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Boone  testifies^  that  at  the  time  he  executed  the  bond^  he 
knew  nothing  of  the  arrest. 

There  was  much  in  the  circumstances^  however^  to  inform 
Boone  that  there  was  something  peculiar  in  the  transaction. 
The  place  where  it  transpired  was  unusual  for  such  business ; 
the  sheriff  or  his  bailiff  came  for  him ;  he  saw  the  Shannons 
with  the  sheriff  in  the  room ;  their  creditors  were  there^  press- 
ing them  for  some  arrangement  of  their  debts ;  they  wanted 
them  to  take  the  assets;  the  schedule  was  presented;  they 
would  not  take  them^  but  insisted  upon  security ;  he  was 
applied  to  to  sign  their  bond.  All  of  these  facts  are  out  of 
the  usual  way  in  which  merchants  settle  with  their  creditors, 
and  should  have  put  Boone  on  his  guard  against  hastily  sign- 
ing the  bond  without  inquiry  or  consideration.  While  strict 
integrity  and  complete  &imess  were,  as  a  rule  of  law,  due 
from  the  creditors  of  Shannon  to  Boone  when  he  was  about 
to  become  their  surety,  yet  this  did  not  excuse  Boone  from 
reasonable  attention  te  the  circumstances  and  reasonable  dil- 
igence to  inform  himself  as  to  the  prudence  of  the  act  he  was 
about  to  do.  He  could  have  ascertained  from  the  persons  in 
the  room  all  the  facts  necessary  to  shield  himself  from  fraud, 
and,  having  been  put  upon  his  guard  by  the  circumstances,  he 
should  have  made  the  inquiry. 

Fraud  must  not  be  induced  by  the  person  who  complains 
of  it,  nor  must  he  suffer  himself  to  become  an  indolent  victim. 
Fraud  is  never  presumed.  It  must  be  proved  by  the  party 
who  alleges  it. 

And  if  fraud  was  practised  upon  Boone  in  obtaining  the 
execution  of  the  bond,  as  is  alleged,  it  was  his  duty  at  once,  upon 
its  discovery,  to  rescind  the  obligation.  His  act  took  the  prop 
erty  of  William  Shannon  away  from  the  reach  of  his  creditors 
by  the  ordinary  process  of  law,  and  he  cannot,  with  a  full 
knowledge  of  the  facts,  keep  it  in  that  condition,  though  there 
might  have  been  fraud  in  procuring  the  execution  of  the  bond. 
There  is  not  in  the  whole  range  of  the  evidence,  from  the  exe- 
cution of  the  bond  to  the  commencement  of  the  suit  upon  it, 
any  complaint  shown  to  have  been  made  by  Boone  against  the 
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creditors  of  William  Shannon.  On  the  contrary,  in  his  letter 
to  Stedman  &  Shaw,  of  March  11th,  1867,  nearly  a  year 
and  a  half  after  the  execution  of  the  bond,  and  after  he  knew 
all  about  the  deficiency  in  the  assets,  and  long  after  he  must 
have  known  of  the  arrest  of  the  Shannons,  of  which  he  com- 
plains, he  speaks  of  his  own  "  folly  in  becoming  surety,"  and 
says,  "  nor  do  I  complain  of  any  act  of  yours  now ;"  seeks  an 
interview  with  the  creditors  of  Shannon,  saying,  •'  I  will  have 
a  little  money  to  distribute  among  ihem,  and  want  to  make 
some  arrangements  for  an  attack  upon  my  principals."  His 
letter  to  the  same  parties,  dated  March  21st,  1867,  giving  a 
statement  of  the  condition  of  the  assets,  is  of  similar  purport 
Aft;er  treating  the  bond  as  obligatory  from  the  time  it  was 
executed  to  the  commencement  of  the  suit  upon  it,  a  period 
of  over  three  years,  thus  during  all  this  time  keeping  the  prop- 
erty of  William  Shannon  away  from  execution  by  his  credit- 
ors, and  with  a  full  knowledge  of  all  the  facts  of  which  he 
now  complains  for  at  least  two  years,  in  our  opinion  it  was  too 
late  to  avail  himself  of  any  fraud  in  obtaining  the  bond,  even 
though  such  fraud  had  been  clearly  proved.  The  authorities 
are  clear  upon  this  point.  In  2  Parsons  Con.  780,  781,  the 
author  says : 

"The  defrauded  party  does  not  lose  his  right  to  rescind 
because  the  contract  has  been  partly  executed,  and  the  parties 
cannot  be  fully  restored  to  their  former  position ;  but  he  must 
rescind  as  soon  as  circumstances  permit,  and  must  not  go  on 
with  the  contract  aft«r  the  discovery  of  the  fraud,  so  as  to 
increase  the  injury  necessarily  caused  to  the  fraudulent  party 
by  the  rescission.  In  other  words,  if  he  rescinds  on  the  ground 
of  fraud,  he  must  do  so  at  once  on  discovering  the  fraud ;  for 
he  is  not  bound  to  rescind,  and  any  delay,  especially  if  it  be 
injurious  to  the  other  party,  would  be  regarded  as  a  waiver  of 
his  right.  ^ 

"  The  mere  lapse  of  time,  if  it  be  considerable,  goes  fiur  to 
establish  a  waiver  of  this  right ;  and  if  it  be  connected  with  an 
obvious  ability  on  the  part  of  the  defrauded  person  to  discover 
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the  fraud  at  a  much  earlier  period,  by  the  exercise  of  ordinary 
care  and  intelligence,  it  would  be  almost  conclusive.'^ 

In  Leake  Law  of  Contracts,  a  late  English  work,  p.  193, 
the  author  on  this  point  lays  down  the  rule  as  follows : 

*'  Where  an  agreement  has  been  induced  by  the  fraud  of  one 
of  the  parties  upon  the  other,  the  party  defrauded  has  the  right 
of  avoiding  the  agreement  upon  the  discovery  of  the  fraud ; 
but,  subject  to  the  exercise  of  such  right,  the  agreement  is 
binding.  *  *  If  a  party  who  has  been  induced  to 
enter  into  an  agreement  by  the  fraud  of  the  other  party,  after 
discovering  the  fraud,  treats  the  agreement  as  binding,  he  loses 
his  right  of  avoiding  it.'' 

The  court  in  Mdaaon  v.  Bovet,  1  Denio,  69,  hold  the  follow- 
ing language : 

*'  But  if  the  party  defrauded  would  disaffirm  the  contract, 
he  must  do  so  at  the  earliest  praeticable  moment  after 
discovery  of  the  cheat.  That  is  the  time  to  make  his  election, 
and  it  must  be  done  promptly  and  unreservedly.  He  must 
not  hesitate ;  nor  can  he  be  allowed  to  deal  with  the  subject- 
matter  of  the  contract  and  aft;erwards  rescind  it." 

In  Sieveking  v.  LUzlerj  31  Ind.  13,  this  court  declared  that 
''  one  of  the  most  clearly  established  rules  in  this  class  of 
cases  is,  that  the  party  claiming  to  rescind  on  account  of  fraud 
must  act  at  once  on  discovery  of  the  fraud ;  and  he  cannot 
postpone  discovery  by  neglect  to  use  ordinary  diligence." 

We  shall  not  depart  from  this  well  settled  rule.  See,  also, 
Shaw  V.  BarrJiartf  17  Ind.  183,  and  Shepherd  v.  Fisher ^  17 
Ind.  229. 

The  evidence  shows  us  that  the  ground  of  the  appellee's 
demand,  set  up  in  the  third  paragraph  of  his  answer,  is  for 
money  paid  to  the  appellants  under  the  obligations  of  the  bond, 
and  we  are  convinced  that  the  payments  were  made  by  the 
appellee  after  he  had  become  ftilly-  informed  of  all  the  facts 
touching  the  execution  of  the  bond  and  the  value  of  the  assets 
described  in  the  schedule  ]  he  cannot,  therefore,  recover  back 
the  money  thus  paid.  Money  voluntarily  paid,  with  a  full 
Vol.  XLIX.— 31 
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knowledge  of  the  &cts^  cannot  be  recovered  back.  Leake 
Law  of  Contracts,  46, 56 ;  Woodhum^s  AdirCr  v.  /S&nrf,  28  Ind. 
77 ;  Skirts  v.  lTim»j  28  Ind.  458 ;  JBeran  v.  Tomlinson,  25  Lid. 
253 ;  Brooks  v.  BerryhUl,  20  Ind.  97 ;  Jenks  v.  Lima  Town-- 
9hipy  17  Ind.  326 ;  The  Town  of  Ligonier  v.  Ackermany  46  Ind. 
552. 

We  are  of  opinion  that  the  evidence  does  not  establish  the 
fraud ;  but  whatever  it  may  establish  on  that  point,  it  proves 
without  contradiction  that  Boone,  with  a  full  knowledge  of 
all  the  facts,  recognized  the  validity  of  the  bond,  and  after- 
wards paid  money  under  its  terms ;  he  cannot,  therefore,  now 
avoid  its  obligation,  much  less  recover  back  the  money  so 
paid. 

The  judgment  is  reversed,  at  the  appellee^s  costs;  and  the 
cause  remanded  for  further  proceedings  not  inconsistent  with 
this  opinion. 

BusKEEtK,  J. — ^I  concur  in  so  much  of  the  opinion  of  the 
court  as  holds  that  the  payments  made  by  the  appellee  were 
voluntary,  and  cannot  be  recovered  back,  and  from  the  remain- 
der of  the  opinion  I  dissent.    . 
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PBAcnciv — When  a  demnner  has  been  filed  and  oveiroled,  and  the  leooid 
does  not  contain  the  demorrery  it  will  be  presumed  that  it  was  oTemled 
on  accoont  of  its  own  def ects,  or  that  it  presented  some  objections  to  the 
pleading  to  which  it  was  not  liable. 

Same. — Pleading  Struck  OttL — When  a  pleading  is  stmck  out,  it  can  onljbe 
brought  into  the  record  again  bj  a  bill  of  exceptions. 

Wrteten  Ikbtrukent.— Cmserufltioii  i^far  the  Cbvil— It  is  the  dntf  of  the 
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court  to  construe  written  instnunents  affecting  the  rights  of  parties^  wheje 
there  is  no  ambiguity,  and  an  interrogatory  submitting  such  question  to 
the  jury  should  not  be  propounded. 

Feactice. —  TJiicertainty  of  Special  Fitiding, — ^Where  the  special  finding  of  & 
jury,  on  account  of  the  language  of  an  interrogatory  and  the  answer 
thereto,  is  so  uncertain  that  the  meaning  cannot  be  definitely  ascertained^ 
such  special  finding  will  not  warrant  the  court  in  disregarding  the  gen- 
eral verdict,  and  rendering  judgment  on  the  special  finding. 

PLEADn^G. — Correction  of  Written  IiutrwnenL — ^A  pleading  asking  the  correc- 
tion of  a  written  instrument  must*  show  that  there  was  fraud  or  mistake  in 
its  execution. 

•Same. — A  complaint  in  sudi  case,  for  the  correction  of  a  deed,  which  sim- 
ply alleges  that  one  estate  was  agreed  for  and  another  conyeyed,  is  insuf- 
ficient. 

Pleadiko. — OomplaifUfor  Bmew. — A  complaint  for  a  review  of  a  judgment, 
on  account  of  matter  discovered  since  the  trial,  must  show  that  the  plain- 
tiff could  not,  by  the  use  of  reasonable  diligence^  have  discovered  the 
alleged  new  matter  before  the  former  trial. 


From  the  Howard  Circuit  Conrt. 

JV.  i2.  Linsday  and  J,  (yBrien^  for  appellants. 

J.  TT.  GoopeTy  M.  Bell,  and  A.  8.  Bell,  for  appellees. 

Downey^  J. — Lewis  B.  Himes  died  intestate^  the  owner  of 
^certain  real  estate,  leaving  a  second  wife,  Nancy  M.  Himes, 
but  no  children  by  her.  He  lefl  the  appellees,  children  by  a 
former  wife.  By  agreement  between  the  widow  and  the  heirs, 
eighteen  acres  of  the  land  were  set  off  and  conveyed  to  the  widow 
for  her  life,  as  her  share  of  the  land,  and  she  took  possession  of 
it.  The  instrument  by  which  this  land  was  assured  to  her  by 
the  heirs  was  not  recorded.  She  conveyed  this  land  to  the 
appellant  Mary  Comer  by  a  warranty  deed.  Mary  Comer 
setting  up  a  claim  to  this  land  in  fee  simple,  the  appellees, 
after  the  death  of  Nancy  M.  Himes,  the  widow  of  the  deceased, 
sued  her. 

The  complaint  was  in  two  paragraphs ;  the  first  to  quiet 
their  title,  and  the  second  to  recover  the  possession  of  the  land. 
Judgment  was  rendered  in  their  favor. 

This  action  was  brought  to  review  that  judgment,  on  the 
^ound  of  new  matter  discovered  since  the  rendition  of  the 
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judgment.    The  new  matter  and  the  &ct8  relating  to  the  dis- 
covery thereof  are  thus  alleged : 

'^  And  these  plaintiff  say^  that  at  the  time  they  purchased 
the  land  herein  described  from  the  said  Nancy  M.  Himes,  and 
received  a  deed  therefor,  they  believed  they  acquired  a  clear 
title  in  fee  simple,  and  when  the  complaint  herein  referred  to 
was  filed  against  them,  and  at  the  hearing  of  the  same,  and- 
until  long  afterward,  they  did  not  know,  and  had  no  means 
of  knowing,  that  the  &cts  stated  in  said  complaint  and  the 
decree  made  in  that  behalf  were  not  true,  and  hence  made 
de&ult  in  said  cause,  because  not  aware  of  any  defence  to  that 
action ;  but  these  plaintiff  now  say,  assert,  and  charge,  that 
there  is  a  good  cause  for  a  review  of  the  proceedings  and  judg- 
ment of  the  court  rendered  in  said  cause,  for  the  following 
material  new  matter  discovered  since  the  judgment  in  said 
cause,  all  of  which  was  unknown  to  them  at  the  time  of  the 
rendition  of  said  judgment,  to  wit :  At  the  death  of  Lewis  E. 
Himes  he  was  the  owner  of  the  west  half  of  the  north-west 
quarter  of  section  14,  township  23,  north  of  range  6,  contain- 
ing eighty  acres ;  also,  another  tract  of  eighty  acres,  in  Kos- 
^usko  county ;  also,  property  in  the  town  of  Tampico,  ia 
Howard  county,  the  precise  description  of  which  land  and 
town  property  is  not  known  to  the  plaintiff ;  that  after  the 
death  of  said  Lewis  R.  Himes,  the  defendants  in  this  suit  and 
Nancy  M.  Himes  mutually  agreed  and  contracted  that  said 
Nancy,  instead  of  receiving  a  third  in  value  of  the  whole 
of  said  land,  to  have  and  hold  during  her  natural  life, 
should  receive  the  tract  of  land  in  question  and  hold  the  same 
in  fee  simple,  and  with  title  absolute  in  herself,  her  heirs,  and 
assigns ;  and  they,  said  defendants,  and  said  Nancy  did  mutually 
agree  to  a  partition  and  division  'of  the  real  estate  of  the 
deceased,  and  the  said  Nancy  did  receive  and  enter  into  the 
possession  of  said  land,  and  continued  to  occupy  the  same 
until  the  date  of  the  sale  of  said  land  to  these  plaintiff,  when 
they  took  possession  and  occupied  said  land  until  ejected  and 
dispossessed  by  the  judgment  rendered  by  the  Howard  Circuit 
Court^  as  above  stated.    These  plaintiffs  further  show,  that  at 
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the  time  of  the  partition  and  division  of  the  said  land^  and 
when  the  share  of  said  Nancy  .was  set  apart  to  her,  a  writ- 
ten instrument  was  prepared  and  duly  executed,  a  copy  of 
which  is  herewith  filed  and  made  part  hereof;  and  in  said 
instrument  the  said  Nancy's  share  and  interest  in  said  real 
estate  was  described. as  a  life  estate,  when,  in  truth  and  in 
fact,  it  was,  by  mutual  consent  and  agreement  of  the  parties, 
a  fee  simple,  and  not  a  life  estate,  which  said  Nancy  was  to 
receive,  and  which  she  conveyed  to  these  plaintiffs.  -  They  fur- 
ther represent  and  show,  that  they  did  not  discover  the  fiicts 
herein  charged  as  to  the  true  nature  of  the  title  of  said  Nancy 
in  the  land  herein  described,  until  long  after  the  rendering  of 
the  decree  herein  spoken  of,  and  that  as  soon  as  they  did  dis- 
cover the  facts  herein  stated  and  charged,  they  brought  this 
their  complaint  to  review  and  set  aside  said  judgment ;  and 
the  plaintiffs  do  now  pray  the  court,  for  the  material  new  mat- 
ter herein  stated,  to  open  and  review  said  judgment,"  etc. 

A  demurrer  to  the  complaint  was  filed  by  the  defendants,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  was  oveiTuled,  and  the  defendants 
<»xcepted. 

The  defendants  answered  in  four  paragraphs.  The  first  par- 
agraph was  a  general  denial.  The  second  and  third  were 
.struck  out,  on  motion  of  the  plaintiff.  The  fourth  was  held 
good  on  demurrer  thereto.  It  contained  the  following  aver- 
ments: That  the  defendants  are  the  heirs  of  Lewis  B.  Himes, 
deceased,  who  died  intestate,  in,  etc.,  on,  etc;  that  he  left,  as 
his  heirs  at  law,  his  widow,  Nancy  M.  Himes,  by  whom  he  had 
no  issue,  etc.,  who  was  a  second  wife,  but  left  the  defendants, 
Jiis  children  by  a  former  wife ;  that  by  reason  of  the  said  Nancy 
being  a  second  wife,  by  whom  he  had  no  issue  surviving  him, 
but  leaving  children  by  a  former  wife,  the  said  Nancy  was  only 
entitled  to  a  life  estate  in  the  lands  of  her  said  deceased  hus- 
band ;  and  the  defendants  aver  that  in  order  that  said  Nancy 
might  have  the  use,  control,  and  occupation  of  her  interest  in 
the  real  estate  of  her  said  husband,  and  that  said  interest  might 
4>e  set  apart  to  her,  she  and  defendants  entered  into  an  agree* 
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ment,  a  copy  of  which  is  filed,  and  made  part  of  the  answer, 
hj  which  the  land  mentioned*  in  the  complaint  was  set  apart 
to  her  as  her  one-third  during  life  in  the  lands  of  the  deceased, 
which  she  accepted,  went  into  possession  thereof,  and  received 
the  rents  thereof  until  she  conveyed  to  the  plaintiffs.  It  is  then 
averred,  that  at  the  time  of  their  purchase  of  said  land,  the 
plaintiffs  had  notice  of  said  contract  and  agreement,  and  their 
purchase  was  made  with  full  knowledge  of  all  the  rights  of 
the  defendants  in  said  real  estate ;  that  said  Nancy  died  on 
the  17th  day  of  February,  1872,  and  the  rights  of  the  plaintiffs 
in  said  real  estate  then  and  thereby  became  extinguished; 
wherefore,  etc. 

A  demurrer  to  this  paragraph  of  the  answer,  which  demur- 
rer is  not  in  the  record,  was  filed  by  the  plaintiffi  and  over- 
ruled by  the  court.  The  plaintifis  then  replied  to  the  fourth 
paragraph  of  the  answer  by  a  general  denial. 

There  was  a  second  paragraph  of  the  reply,  which  was 
struck  out  by  the  court  on  motion  of  the  defendants. 

The  trial  of  the  issues  was  by  a  jury,  and  there  was  a  gen- 
eral verdict  for  the  plaintiffii,  with  answers  to  interrogatories 
as  follows : 

"  1.  Was  the  deed  firom  the  defendants  to  Nancy  M.  Himes 
for  the  eighteen  acres  of  land  described  in  the  plaintiffi'  com- 
plaint duly  recorded  in  the  record  of  deeds  in  the  recorder's 
oJBBce  of  Howard  county,  Indiana;  and  if  so,  when? 

"  Ans.  It  was  not. 

"  2.  Was  the  provision  in  said  deed  that  the  grantee,  Nancy 
M.  Himes,  should  have  and  hold  the  same,  said  land,  her  nat- 
ural life,  inserted  therein  mutually  by  J.  J.  Boyne,  who 
drafted  the  same,  and  was  said  deed  so  drawn  by  the  direction 
of  Samuel  Himes,  or  any  of  the  parties  thereto  ? 

"  Ans.  It  was. 

"  3.  Was  said  deed  read  over  to  and  in  the  presence  and 
hearing  of  Nancy  M.  Himes,  in.  the  office  of  J.  J.  Boyne,  at 
the  time  or  before  she  accepted  the  same? 

"  Ans.  It  was  not. 

*^  4.  What  is  the  character  of  the  conveyance  firom  Nancy 
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M.  Himes  to  Mary  Comer,  of  the  eighteen-acre  tract  of  land, 
whether  a  quitclaim  or  a  warranty  deed  ? 

"  Ans.  A  quitclaim/' 

On  motion  of  the  defendants,  the  court  rendered  judgment 
in  their  favor  on  the  special  findings  of  the  jury,  notwith- 
standing the  general  verdict  for  the  plaintiffs,  and  to  this  rul- 
ing the  plaintiffs  again  excepted. 

Th^  plaintiffs  then  moved  the  court  to  grant  them  a  new 
trial,  which  motion  was  overruled,  and  the  plaintifi&  again 
excepted. 

The  appellants  have  assigned  the  following  errors : 

1.  Overruling  their  demurrer  to  the  fourth  paragraph  of  the 
answer. 

2.  Sustaining  the  motion  of  the  defendants  to  strikeout  the 
second  paragraph  of  the  reply. 

3.  Sustaining  the  motion  of  the  defendants  for  judgment  on 
the  answers  to  interrogatories  of  jnry,  over  the  general  ver- 
dict. 

4.  In  overruling  the  motion  of  the  plaintiffit  for  new  trial. 
The  appellees  have  assigned  as  a  cross  error  the  overruling 

of  their  demurrer  to  the  complaint. 

We  will  proceed  to  consider  these  alleged  errors  in  their 
order,  or  so  many  of  them  as  it  may  be  necessary  to  consider 
in  disposing  of  the  case. 

The  first  alleged  error  is  the  overruling  of  the  demurrer 
of  the  plaintiffs  to  the  fourth  paragraph  of  the  answer.  This 
demurrer,  as  we  have  already 'said,  is  not  set  out  in  the  record. 
Under  these  circumstances,  nothing  can  be  decided  as  to  the 
alleged  insuflBciency  of  the  pleading  to  which  the  demurrer 
was  filed.  It  was  said  in  Crowell  v.  The  City  of  Peru,  41 
Ind.  308  :  **  When  a  demurrer  has  been  filed  and  overruled, 
and  the  record  does  not  contain  the  demurrer,  we  may  well 
presume  that  it  was  overruled  on  account  of  its  own  defects, 
or  because  it  presented  some  objection  to  the  pleading  to  which 
it  was  not  liable.  If  the  demurrer  has  been  sustained,  and  the 
pleading  is  not  liable  to  any  objection  which  could  have  been 
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£ipecified  in  the  demurrer,  the  rule  would  probably  be  differ- 
ent/' 

The  next  alleged  error  is  the  striking  out  of  the  second 
paragraph  of  the  reply.  This  question  was  not  reserved  in 
the  circuit  court  by  a  bill  of  exceptions.  When  a  pleading  is 
struck  out,  it  can  only  be  brought  into  the  record  again  by  a 
bill  of  exceptions.  This  is  a  rule  of  practice  which  should  be 
too  well  understood  by  this  time  to  need  such  frequent  appli- 
cation. 

The  third  error  assigned  is  the  sustaining  of  the  motion  of 
the  defendants  for  judgment  on  the  special  finding,  notwith- 
standing the  general  verdict  of  the  jury.  This  assignment  is 
not  so  easily  disposed  of.  We  do  not  see  the  materiality  of 
some  of  the  interrogatories.  The  first,  with  reference  to  the 
recording  of  the  deed,  we  think  is  wholly  immaterial,  for  the 
reason  that  whether  it  was  or  was  not  recorded  could  have  no 
bearing  on  the  question  whether  Nancy  M.  Himes,  the  grantee 
therein,  could  or  could  not  convey  in  fee  the  lands  mentioned 
in  the  deed.  Counsel  for  appellants  seem  to  suppose  that  if 
ber  deed  was  not  recorded  she  might,  for  that  reason,  conv^ 
a  fee  in  the  land,  when,  by  the  terms  of  the  deed,  she  had  only 
a  life  estate.  This  cannot  be  so.  The  &ct  that  a  deed  con- 
veying a  limited  estate  has  not  been  recorded  cannot  con&r 
upon  the  grantee  authority  to  convey  a  larger  estate  in  the 
land  than  the  deed  purports  to  convey. 

The  answer  to  the  third  interrogatory  was  not  decisive  of 
any  material  question  in  the  cai^.  The  mere  fact  that  a  deed 
to  a  party  was  not  read  over  to  and  in  the  presence  and  hear- 
ing of  the  grantee  in  a  particular  office,  at  or  before  the  time 
of  its  acceptance,  cannot  of  itself  render  the  deed  invalid.  It 
may  have  been  read  to  the  party  elsewhere,  or  she  may 
have  known  its  contents  without  its  having  been  read  to  her. 
Indeed,  the  reading  of  it  to  her  was  not  necessary,  to  ife  valid- 
ity, unless  possibly  under  special  circumstances. 

The  fourth  interrogatory  was  improperly  put  to  the  jury.  It 
is  the  business  of  the  court  to  construe  written  instruments 
affecting  the  rights  of  the  parties,  where  there  is  no  ambiguity 
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in  them.  Symmes  v.  Broum,  13  Ind.  318.  In  the  fonrth 
question  the  jury  were  required  to  decide  as  to  the  character 
of  a  deed  in  the  case^  whether  it  was  a  quitclaim  or  a  war- 
ranty^ and  the  jury  decided  the  question  in  direct  opposition  to 
the  language  of  the  deed.  The  language  of  the  deed  is  ^^  convey 
and  warrant,"  and  yet  the  jury  found  the  deed  to  be  a  "  quit- 
claim." The  court  should  have  decided  this  question,  and 
would,  no  doubt,  have  decided  it  more  correctly  than  ihe  jury 
did. 

We  have  most  difficulty  with  the  answer  to  the  second  inter- 
rogatory. The  question  was  this :  Was  the  provision  in  the 
deed  giving  the  grantee  a  life  estate  inserted  therein,  mutually, 
by  the  person  who  drafted  the  deed,  and  was  it  done  by  the 
direction  of  Samuel  Himes  or  any  of  the  parties  thereto  ? 
What  is  meant  here  by  the  word  "mutually?"  We  cannot 
say  with  any  certainty  what  it  means,  or  what  the  whole  ques- 
tion and  answer  mean,  and  therefore,  on  account  of  thisuncer^ 
tainty^  there  is  not  such  an  inconsistency  between  this  one  of 
the  special  findings  of  the  jury  and  their  general  verdict  as 
warranted  the  court  in  disregarding  the  latter  and  rendering  its 
judgment  on  the  former.  2  G.  &  H.  206,  sec.  337 ;  Ridgeway 
V.  Dearinger,  42  Ind.  157 ;  ChmpbeU  v.  Dutch,  36  Ind.  504; 
Amidon  v.  Gaff,  24  Ind.  128. 

Having  arrived  at  the  conclasion  that  the  ruling  of  the  court 
on  this  point  was  erroneous,  we  will,  without  an  examination 
of  the  fourth  alleged  error  assigned  by  appellants,  examine  the 
cross  error  assigned  by  the  appellees.  This  cross  error  calls 
in  question  the  sufficiency  of  the  complaint. 

We  are  of  the  opinion  that  the  complaint  is  defective  in  two 
particulars  at  least.  In  the  first  place,  it  is  not  alleged  that 
there  was  either  fraud  or  mistake  in  the  making  of  the  deed 
from  the  appellees  to  Mary  M.  Himes.  It  is  alleged  that  the 
agreement  between  the  parties  was  that  Nancy  M.  should  have 
the  land  in  fee  simple;  that  a  written  instrument  designed  to 
carry  out  this  agreement  was  made  and  duly  executed,  and  a 
copy  of  it  is  filed  with  the  complaint,  and  with  the  answer ; 
that  the  estate  of  said  Nancy  M.  was  described  therein  as  a 
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life  estate^  when  in  truth  and  in  &ct  it  was,  by  the  agreement^ 
to  have  been  a  fee  simple.  There  is  here  no  allegation  of  any 
mistake  in  framing  the  instrument^  or  in  any  other  respect. 
It  is  simply  alleged  that  one  estate  was  agreed  for,  and  another 
accepted. 

Courts  correct  mistakes  in  instruments^  under  proper  cir* 
cumstances,  but  do  not  relieve  parties  from  positions  in  which 
they  have  placed  themselves  by  their  own  consent,  where  there 
has  been  neither  fraud  nor  mistake.  The  presumption  is,  that 
all  previous  negotiations  between  the  parties  to  the  contract 
terminated  in  the  writing,  and  that  it  contains  what  was  agreed 
upon  by  them.  If  by  firaud  or  mistake  the  contract,  as  reduced 
to  writing,  is  different  from  that  which  was  agreed  upon,  the 
court  may,  in  a  proper  case,  grant  relief;  but  not  in  such  a 
case  as  this  is  shown  to  be.  For  anything  that  is  alleged^ 
Nancy  M.  Himes  knew  perfectly  well,  when  she  received  the 
deed,  that  it  conveyed  to  her  an  estate  for  life  only  in  the  lands 
in  question.  See  OUer  v.  Oard,  23Ind.  212;  Gray  v.  Woods^ 
4  Blackf.  432 ;  Hileman  v.  Wright,  9  Ind.  126 ;  Baldwin  v. 
Kerlin,  46  Ind.  426. 

The  other  objection  to  the  complaint  is,  that  it  does  not 
appear  that  the  plainti&  might  not,  by  the  use  of  reasonable 
diligence,  have  discovered  the  alleged  new  matter  before  the 
former  trial.  See  Simpkina  v.  Wilson,  11  Ind.  541 ;  Jenkim 
v.  PrewiU,  7  Blackf.  329  ;  Bicknell  Civ.  Pr.  357. 

It  is  evident,  at  a  glance,  that  the  complaint  in  this  case 
does  not  show  the  use  of  any  diligence.  If  the  agreement 
between  the  heirs  and  the  widow  was,  that  the  widow  should 
have  a  fee  in  the  land,  and  not  merely  a  life  estate,  and 
it  was  by  mistake  that  the  deed  failed  to  state  that  fact,  it 
would  seem  the  most  natural  and  convenient  thing,  under  the 
circumstances,  that  the  plainti£&,  when  sued  for  the  land  which 
the  widow  had  conveyed  to  them,  should  inquire  concern- 
ing her  title.  She  was  their  grantor,  and  had  conveyed  to 
them  by  a  warranty  deed  purporting  to  convey  a  fee  sim- 
ple, and  yet  they  do  not  show  that  they  made  any  inquiry 
of  any  one  as  to  her  title..    They  say  they  were  ignorant 
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of  the  fact^  and  did  not  obtain  knowledge  of  it  until  after  the 
judgment  was  rendered  against  them ;  but  that  they  made  use 
of  any  diligence  whatever,  they  do  not  aver. 

The  judgment  is  reversed,  at  the  costs  of  the  appellants,  and 
the  cause  remanded,  with  instructions  to  sustain  the  demurrer 
to  the  complaint. 


Humphreys  v.  Stevens  et  al. 

Fractige. — Striking  out  a  part  of  a  pleading  is  not  error,  if  the  part  which 
is  left  is  sufficient  to  present  the  cause  of  action  or  defence. 

€k)KFOBATiON. — VdwUary  Association, — ^Two  corporators,  where  all  the  others 
have  withdrawn,  are*  enough  to  continue  a  voluntary  association,  incor- 
porated under  the  act  of  Fehruary  20th,  1867,  3  Ind.  Stat  550. 

City. — Deputy  CUy  Treasurer, — There  cannot  be  a  deputy  treasurer  of  a  city, 
organized  under  the  act  of  March  14th,  1867,  3  Ind.  Stat.  63,  without  the 
approval  and  consent  of  the  council  of  such  city. 

From  the  Miami  Common  Pleas. 

M,  Winfield^  for  appellant. 
D.  (7.  Justice,  for  appellees. 

'  Pettit,  C.  J. — This  was  an  action  of  replevin  by  the  appel- 
lant, David  Humphreys,  against  the  appellees,  Chauncy  W. 
Stevens,  John  T.  Musselman,  George  W.  Fender,  Will  C. 
Morcau,  Graham  N.  Fitch,  Dennis  Uhl,  Joseph  Uhl,  and  the 
Democratic  Printing  and  Publishing  Association,  commenced 
in  the  Cass  Common  Pleas,  for  a  printing  press  and  materials 
and  property  connected  with  it.  A  change  of  venue  was  taken 
to  the  Miami  Common  Pleas.  x 

The  transcript  is  in  a  very  bad,  imperfect,  and  probably 
an  illegal  condition.  Among  other  things,  it  shows  that  the 
certificate  of  the  clerk  of  the  Cass  Common  Pleas  Court  to 
the  papers  and  entries  in  that  court  on  change  of  venue  is  four 
months  later  and  after  the  date  of  the  trial  and  judgment  in 
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the  Miami  Common  Pleas.  For  tbis^  it  is  insisted  by  the  appel- 
lees^ the  judgment  ought  to  be  affirmed^  as  the  record  does  not 
show  that  at  the  time  of  the  trial  the  papers  end  pleadings 
now  in  the  transcript  were  before  the  court  on  trial.  We  do 
not  pass  upon  this  question,  but  are  inclined  to  the  opinion  that 
the  judgment  ought  to  be  affirmed  for  this,  if  for  no  other  rea- 
son. But  as  the  appellant  presents  but  two  questions,  which 
we  think  are  against  him,  we  prefer  to  decide  the  case  upon 
them. 

A  fifth  paragraph  of  reply  to  the  second,  second  and  a  half, 
and  eighth  paragraphs  of  the  answer  was  filed,  in  these  words: 

"  5.  The  plaintiff,  for  a  reply  to  the  second,  second  and  a 
half,  and  eighth  paragraphs  of  answer,  denies  that  there  was 
at  the  commencement  of  this  suit  any  such  person  or  corpora- 
tion as  the  Democratic  Printing  and  Publishing  Association, 
and  that,  if  such  ever  existed,  it  has  been  since,  and  was,  on  the 
30th  day  of  November,  1872,  dissolved ;  that  at  its  organiza- 
•  tion  it  consisted  of  eleven  persons,  alFof  whom,  except  two, 
had  surrendered  their  act  of  corporation  prior  to  that  date ; 
wherefore  the  plaintiff  prays  judgment.^' 

The  paragraph  of  the  answer,  to  which  this  fifth  paragraph 
of  the  reply  was  filed,  set  up  and -alleged,  among  other  mat- 
ters, that  the  property  was  owned  by  and  belonged  to  the  Dem- 
ocratic Printing  and  Publishing  Association. 

A  motion  was  made  by  the  appellees  to  strike  oat  of  the 
reply  these  words :  '^  That  at  its  organization  it  consisted  of 
eleven  persons,  all  of  whom,  except  two,  had  surrendered  their 
act  of  incorporation  prior  to  that  date ;  wherefore  plaintifT 
prays  judgment.'' 

This  motion  was  sustained,  and  this  ruling  is  assigned  for 
-error.  • 

We  think  there  was  no  error  in  this.  The  question  of  an 
existing  voluntary  association  or  incorporation,  under  the  act  of 
February  20th,  1S67, 3  Ind.  Stat  550,  as  to  this  association,  was 
fully  and  sufficiently  set  out  and  denied  in  the  remaining  part 
of  the  reply,  without  the  words  stricken  out,  and  therefore 
43triking  them  out  could  do  the  appellant  no  harm.    But  there 
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were,  taking  the  reply  for  true,  two  corporators  left  as  and  for 
a  corporation,  which  were  enough  to  continue  the  association 
or  corporation  under  the  act  above  referred  to. 

The  next  and  only  remaining  question  in  the  case  is,  can 
there  be  a  deputy  treasurer  of  a  city  organized  under  the  act 
of  March  14th,  1867, 3  Ind.  Stat.  63,  without  the  approval  and 
colisent  of  the  council  of  such  city  ?  We  think,  and  hold,, 
there  cannot,  and  that  the  acts  of  any  man  claiming  to  be  a 
deputy  treasurer  of  a  city  are  void  if  the  city  council  has  not 
approved  of  the  appointment,  or  given  its  consent  to  the 
same. 

Section  8  of  the  charter  provides,  that  ^'  the  said  clerk,  asses- 
sor, treasurer,  and  marshal,  with  the  consent  of  the  common 
counci],  may  appoint  one  or  more  deputies  when  necessary.'' 

There  is  no  provision  of  the  charter  that  allows  or  author- 
izes the  appointment  of  a  deputy  city  treasurer  without  the 
consent  or  approval  of  the  city  council. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

BiDDLE,  J.,  was  absent. 


The  City  of  LoaANSPOET  r.  McMillek. 

Evidence. — AppropriaHon  of  Land  for  Street. — Opinion  of  WUneta  as  to 
Damages, — On  the  trial  of  a  proceeding  by  a  city  to  condemn  certain  land 
for  the  purpoees  of  a  street,  it  is  improper  to  ask  a  witness  the  value 
of  the  strip  of  land  appropriated,  considered  with  reference  to  the  manner 
the  appropriation  affected  the  remainder  of  the  land. 

Same. — ^The  opinion  of  the  witness  as  to  the  value  of  the  land  appropriated 
may  be  taken,  but  the  damage  to  the  residue  cannot  be  proved  by  the 
opinions  of  witnesses;  the  facts,  circumstances,  and  situation  may  be 
shown,  and  from  them  the  jury  may  estimate  the  damages. 

From  the  Cass  Circuit  Court. 


Winjield,  for  appellant. 
MeConneU  &  Nalaon,  for  appellee. 


494  SUPREME  COURT  OF  INDIANA. 

The  City  of  Logansport  v,  McMillen. 

*  ■  ■      ■       I 

WoRDEN,  J. — This  was  a  proceeding  by  the  city  to  con- 
demn certain  land  for  the  purposes  of  a  street^  called  Bates 
street.  McMillen,  being  the  owner  of  a  portion  of  the  land  to 
be  condemned,  appealed  from  the  assessment  of  benefits  and 
damages  made  by  the  commissioners  to  the  court  of  common 
pleas,  and  the  case  finally  passed  into  the  circuit  court  for 
trial.  In  the  latter  court,  the  cause  was  submitted  for  trial  to 
the  court,  and  the  court  found,  that  McMillen's  damages 
exceeded  the  benefits  in  the  sum  of  one  hundred  and  ninety- 
fi»ve  dollars,  which  the  city  ought  to  pay ;  and  it  was  adjudged 
that  the  appropriation  of  the  land  stand  confirmed. 

The  city  moved  for  a  new  trial,  but  her  motion  was  over- 
ruled. 

There  is  but  one  question  raised  in  the  cause^  and  that  rektes 
to  the  admission  of  certain  evidence. 

McMillen,  by  his  counsel,  propounded  to  several  witnesses 
the  following  question,  viz.:  "What  was  the  value  of  the 
strip  of  land  appropriated  as  McMillen's,  for  Bates  street,  con- 
sidered with  reference  to  the  place  taken  out  and  the  manner 
the  appropriation  affected  the  remainder  of  the  land  ?'' 

This  question  was  objected  to  by  the  city,  when  put  to  the 
several  witnesses,  on  the  ground  that  it  was  improper  and 
incompetent  evidence,  and  on  the  ground  that  the  damages 
could  not  be  shown  in  that  way ;  but  the  objection  was  over- 
ruled, and  exception  taken. 

The  question  was  answered,  in  several  instances,  *^  five  hun- 
dred dollars  an  acre,''  and  in  one  instance, ''  two  hundred  and 
fifty  or  three  hundred  dollars  an  acre.'' 

While  it  was  competent  for  the  witnesses  to  give  their  opin- 
ions as  to  the  value  of  the  land  appropriated,  it  was  not  com- 
petent for  them  to  give  their  opinions  as  to  the  damages  which 
would  result  to  the  residue  of  the  land  from  the  appropriation. 
EmnamOey  etc.,  B.  B.  Co.  v.  Fitzpatrick,  10  Ind.  120;  Sm- 
dair  v.  Bmah,  14  Ind.  450 ;  BisseU  v.  Wert,  35  Ind.  54. 

The  value  of  the  land  appropriated  is  one  thing,  and  this> 
value  is,  of  course,  to  be  considered  in  determining  how  much 
ihe  owner  is  damaged  by  the  appropriation.    But  how  much 
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the  residue  of  his  land  is  damaged  by  the  appropriation^  is 
another  and  different  thing.  The  damage  to  the  residue  can- 
not be  proved  by  the  opinions  of  ^itnesses^  but  the  &cts,  cir- 
€umstances;  and  situation  may  be  shown^  and  from  these  the 
court  or  juiy  trying  the  cause  may  estimate  the  damages. 

The  question^  so  far  as  it  seeks  the  opinions  of  the  witnesses 
as  to  the  value  of  the  land  appropriated^  is  right.  Perhaps  it 
is  not  objectionable,  so  far  as  it  seeks  opinions  as  to  the  value 
of  the  strip  appropriated,  "  considered  in  reference  to  the  place 
taken  out,"  as  this  may  refer  to  the  identity  of  the  land  appro- 
priated. But  so  far  as  it  seeks  the  opinions  of  the  witnesses 
9A  to  the  value  of  the  strip  appropriated,  "  considered  with 
reference  to  *  *  *  the  manner  the  appropriation  affected 
the  remainder  of  the  land,"  it  is  clearly  wrong.  The  question, 
taken  as  a  whole,  was  objectionable. 

There  is  a  &llacy  in  the  question  itself  well  calculated  to 
mislead  the  minds  of  the  witnesses.  It  assumes  that  the  value 
of  the  strip  appropriated  may  be  enhanced  or  diminished,  or 
in  some  way  influenced  by  the  effect  which  its  appropriation 
may  have  upon  the  residue  of  ther  land.  If  the  residue  of  the 
land  was  injuriously  affected  by  the  appropriation  of  the  strip 
for  the  street,  that  was  a  circumstance  entitling  the  owner  to 
damages  therefor ;  but  it  could  in  no  way  affect  the  value  of 
the  strip  appropriated.  And  the  damages  arising  from  such 
injurious  effect  upon  the  residue  could  not  be  proved  by  opin- 
ions. The  question  presented  to  the  minds  of  the  witnesses 
two  distinct  elements  as  going  to  make  up  the  value  of  the 
land  appropriated ;  first,  the  value  of  the  strip  appropriated, 
considered  by  itself;  and,  second,  the  value  considered  in 
reference  to  the  manner  the  appropriation  affected  the  residue 
of  the  land.  The  witnesses  must  clearly  have  understood 
from  this  that,  in  fixing  the  value  of  the  strip  appropriated, 
they  were  at  liberty  to  consider,  as  entering  into  that  value, 
the  injurious  or  beneficial  effect  which  the  appropriation  had 
upon  the  residue  of  the  land.  Thus,  the  question  as  put 
involved  two  points,  one  upon  which  the  witnesses  could,  and 
one  upon  which  they  could  not,  express  opinions ;  and,  being 
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put  as  an  entirety^  was  objectionable^  and  the  objection  shonld 
have  been  sustained.  The  question  involved^  it  should  per- 
haps be  observed,  was  properly  saved. 

The  judgment  below  is  reversed^  with  costs,  and  the  cause 
remanded  for  fiirther  proceedings. 


BuBB  V.  Menixenhall. 

Pbaoucb. — Amendment  of  Pleading. — DiaareHon  of  Churt-^New  J18116.— Tha 
granting  of  leave  to  amend  pleadings  after  the  iaBues  have  been  closed 
and  before  trial,  and  on  the  trial,  is  very  nmch  within  the  sound  legal 
di9cretion  of  the  lower  courts,  and,  where  the  amendment  makes  a  new 
iasae  or  adds  a  new  cause  of  action  or  ground  of  defence,  should  only  be 
granted  in  a  proper  case  and  upon  good  cause  shown  bjafl&dayit. 

6ame. — AppUcationfor  Delay  by  BeoMn  of  AmendmenL — When  an  amendment 
is  made  and  the  opposite  party  does  not,  by  motion  supported  by  affidayit, 
ask  for  delay  to  complete  the  issues  when  rendered  necessary  by  such 
amendment,  or  to  prepare  for  trial,  the  presumption  will  be  indulged 
by  the  Supreme  Court  that  such  party  was  not  prejudiced  by  such  amend- 
ment ;  but  if  an  application  is  made  for  delay,  either  to  plead  or  prepare 
for  trial,  and  is  overruled,  then  the  Supreme  Court  will  determine  whether 
there  has  been  such  an  abuse  of  discretion  as  injuriously  affected  the  rights 
of  such  party. 

Same. — ^Where  a  court  overrules  an  application  for  leave  to  amend,  in  the 
cases  above  stated,  the  Supreme  Court  will,  in  the  absence  of  a  showing 
that  there  has  been  an  abuse  of  discretion  prq'udicial  to  the  rights  of  the 
party  applying,  presume  that  the  action  of  the  court  was  correct. 

From  the  Henry  Circuit  Court. 

M.  E.  ForJmer  and  E.  H,  Bundy,  for  appellant. 
J.  Brown  and  JR.  L.  Polk,  for  appellee. 

BusKiBE;  J. — ^The  original  complaint  alleged  that  the 
appellant  was  indebted  to  the  appellee  in  the  sum  of  three 
hundred  and  forty  dollars,  for  work  and  labor  and  materiala 
furnished  in  building  and  constructing  a  partition  brick  wall, 
at  the  instance  and  request  of  appellant^  a  bill  of  particulais 
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of  which  was  filed  with  the  complaint^  which  remaiDed  due 
and  wholly  unpaid. 

The  appellant  answered  by  the  general  denial.  The  cause 
was  tried  by  the  court.  Upon  the  trial,  the  appellee  offered  in 
evidence  the  following  written  instrument : 

'^  This  indenture  witnesseth,  that  we,  Isaac  Mendenhall  and 
Bachel  Mendenhall,  his  wife,  of  Henry  county,  in  the  State 
of  Indiana,  convey  and  warrant  to  L.  L.  Burr,  of  the  county 
and  state  aforesaid,  for  and  in  consideration  of  the  premises 
hereinafter  stated,  to  wit,  the  right  and  privilege  to  the  said 
Burr  to  join  to  his,  the  said  MendenhalPs,  west  wall  on  lot 
No.  5,  in  block  No.  7,  in  the  original  plat  of  the  town  of 
Newcastle,  and  next  adjoining  to  the  east  line  of  the  said  L. 
L.  Burr's  lot,  being  part  of  the  lot  and  block  aforesaid,  and 
the  privilege  of  building  said  wall  one  story  or  more  higher 
than  the  brick  wall  of  the  said  Mendenhall,  and  extend  said 
wall  ten  feet  north,  and  not  to  injure  the  chimneys  of  the  said 
Mendenhall,  but  to  carry  up  the  same,  the  said  Burr  is  to  build 
an  additional  wall  up  to  the  first  floor,  provided,  always,  that 
at  the  time  that  the  said  Burr  should  join  to  said  wall,  he  is  to 
pay  to  the  said  Mendenhall  one-half  of  the  amount  it  would 
cost  to  put  up  such  a  wall  at  the  time  of  adjoining  the  same, 
and  the  same  privilege  is  to  be  extended  to  said  Mendenhall 
should  he  want  to  build  higher  or  fitrther  back.  The  said  L. 
L.  Burr  b  to  have  credit  for  the  east  cellar  wall  as  against  the 
west  cellar  wall  of  the  said  Mendenhall's  so  &r  as  it  goes  in 
thickness." 

The  above  instrument  was  duly  signed,  acknowledged,  and 
recorded.  The  appellant  objected  to  the  introduction  of  the 
tame  in  evidence  upon  the  following  grounds : 

1.  That  said  instrument  did  not  tend  to  prove  any  or  dis- 
prove any  issue  in  said  cause. 

2.  That  it  was  irrelevant  and  immaterial. 

3.  That  the  suit  was  brought  to  recover  for  work  and  labor 
and  materials  furnished  in  building  and  constructing  a  parti- 
tion wall,  and  not  for  the  privilege  of  adjoining  to  a  wall 
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already  built^  or  to  recover  the  consideration  of  the  easement 
conveyed  by  plaintiff  to  defendant  in  said  instrument  in  writing. 

Whereupon  the  plaintiff  asked  leave  of  the  court  to  amend 
his  complaint  by  inserting  the  following  words,  to  wit :  ''And 
in  the  Airther  sum  of  three  hundred  and  fifty  dollars  for  the 
right  and  privilege  of  adjoining  to  a  brick  wall  heretofore 
«old  and  conveyed  by  the  plaintiff  to  the  defendant,  a  bill  of 
particulars  of  which  is  filed  herewith,  immediately  following 
the  words  '  a  bill  of  particulars  of  which  is  filed  herewith/  in 
the  original  complaint  as  above  set  forth ;"  which  leave  to 
amend  said  complaint  was  granted,  and  the  plaintiff  then  and 
there  made  such  amendment,  and  after  the  same  was  so  made, 
overruled  the  objections  to  tiie  introduction  of  said  instru- 
ment in  evidence  and  permitted  the  same  to  be  read  in  evi- 
dence. 

The  appellant  objected  and  excepted  to  the  leave  to  amend 
and  to  the  introduction  of  such  instrument  in  evidence,  and 
these  were  the  only  reasons  assigned  for  a  new  trial  that  are 
relied  on  here.  There  was  no  application  for  delay  or  contin- 
uance on  account  of  such  amendment,  or  motion  to  tax  the 
costs  of  such  amendment.  It  is  conceded  by  counsel  for  appel- 
lant that  the  instrument  in  question  was  properly  admitted  in 
evidence  after  the  amendment  was  made.  The  sole  question 
for  our  decision  is,  whether  the  court  erred  in  permitting  such 
amendment  to  be  made. 

There  is  an  irreconcilable  conflict  in  the  decisions  of  this 
court  in  reference  to  the  power  and  duty  of  the  lower  courts 
to  permit  amendments  of  the  pleadings,  on  the  trial,  which 
change  the  issue  or  make  a  new  issue.  The  right  to  make 
such  amendments  was  recognized,  subject  to  conditions  and 
with  limitations  therein  stated,  in  the  following  cases :  The 
Wayne  Oourdy  Turnpike  Co.  v.  Berry,  5  Ind.  286 ;  Taylor  v. 
Dodd,  5  Ind.  246 ;  Odrander  v.  Clark,  8  Ind.  211 ;  Trees  y. 
EaJdn,  9  Ind.  554;  Kerdetter  v.  Baymond,  10  Ind.  199; 
Kerachbaugher  v.  Slueser,  12  Ind.  453 ;  The  Danmlle,  eta,,  Co.  v. 
The  State,  16  Ind.  456 ;  Holcrafi  v.  :^ng,  25  Ind.  352 ;  Mason 
V.  Seiiz,  36  Ind.  516 ;  DeArmond  v.  Armstrong,  37  Ind.  35; 
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^00718  V.  Price,  40  Ind.  164 ;  Maxwell  v.  Day,  45  Ind.  509 ; 
Saehney  v.  WiOiams,  46  Ind.  413. 

On  the  other  hand,  the  right  to  make  si}ch  amendment  on 
trial  has  been  expressly  denied  in  the  following  cases :  MUes 
V.  Vanhom,  17  Ind.  245 ;  Thompson  v.  Jones,  18  Ind.  476 ; 
Soot  V.  Spade,  20  Ind.  326 ;  Landry^s  Admit  v.  Durham,  21 
Ind.  232;  Harris  v.  Mercer,  22  Ind.  329. 

It  will  be  observed,  that  the  earlier  and  later  decisions  of 
this  court,  computing  time  with  reference  to  the  adoption  of 
the  code,  accord  with  what  was  the  manifest  intention  of  the 
framers  of  the  code,  and  that  was  to  secure  a  speedy  trial  of 
causes  upon  their  merits,  disregarding  all  mere  formal  and 
technical  objections.  This  intention  is  manifested  in  sections 
:d7,  98,  and  99  of  the  code,  which  prescribe  what  amendments 
may  be  made,  and  how  a  party  may  be  relieved  against  a 
judgment  taken  against  him  by  his  mistake,  inadvertence,  or' 
excusable  neglect. 

The  granting  of  leave  to  amend  the  pleadings  after  the  issues 
/are  closed,  and  before  the  commencement  of  the  trial,  and  on 
the  trial,  is  very  much  within  the  sound  legal  discretion  of 
the  lower  courts,  and  should  only  be  granted  in  a  proper  case 
/and  upon  good  cause  shown  by  affidavit,  where  the  amend- 
ment makes  a  new  issue  or  adds  a  new  cause  of  action  or 
ground  of  defence. 

When  an  amendment  is  made,  and  the  opposite  party  does 
not,  by  motion  supported  by  affidavit,  ask  for  delay  to  com- 
plete the  issues,  when  rendered  necessary  by  such  amendment, 
or  to  prepare  for  trial,  the  presumption  will  be  indulged  by 
this  court  that  such  party  was  not  prejudiced  by  such  amend- 
ment ;  but  if  an  application  is  made  for  delay,  either  to  plead 
or  prepare  for  trial,  and  is  overruled,  then  this  court  will  dcter^ 
mine  whether  there  has  been  such  an  abuse  of  discretion  as 
injuriously  affected  the  rights  of  such  party.  And,  on  the 
^ther  hand,  where  the  court  overrules  an  application  for  leave 
to  amend  in  the  cases  above  stated,  this  court  will,  in  the 
absence  of  a  showing  that  there  has  been  an  abuse  of  discre- 
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tion  wliich  prejudiced  the  rights  of  sach  party,  presame  the 
action  of  the  courLwas  correct. 

It  seems  to  us  that  the  above  rule  will  best  subserve  the 
ends  of  justice,  and  will  relieve  this  court  from  the  labor  of 
passing  upon  questions  relating  to  amendments  in  the  lower 
courts,  where  there  was  no  statement  of  facts  showing  how  the 
party  had  been  prejudiced. 

llie  amendment  made  in  the  present  case  added  a  new  cause 
of  action,  but  there  was  no  application  for  delay  to  plead  or 
to  meet,  on  the  trial,  the  new  cause  of  action.  It  is  quite  reason- 
able to  suppose  that  such  an  application  would  have  been 
granted ;  but  if  it  had  been  refused,  we  would  have  in  the 
record  the  &cts  showing  how  the  rights  of  the  appellant  had 
been  injuriously  affected.  We  cannot  say,  as  a  matter  of  law,, 
that  the  appellant  was  injured  by  such  amendment^  and  we 
have  no  facts  showing  an  abuse  of  discretion. 

The  amendment  having  been  made,  the  court  committed  no 
error  in  admitting  in  evidence  the  deed  heretofore  set  out. 

The  judgment  is  affirmed,  with  costs. 


49    »00| 

liUSZl  Glenn  t;.  Pobteb. 

Pbomibboby  Note. — Ffeadmg, — ^In  a  complaint  upon  a  promiasory  note  jaj- 
aUe  "  at  the  First  National  Bank  of  New  Albany/'  it  is  not  neoessaiy  ta 
allege  that  New  Albany  is  in  this  State,  and  that  the  bank  named  is^ 
located  there. 

Same. — Commercial  Paper, — Negligence  of  Maker, — ^In  an  action  on  a  promis- 
0017  note,  payable  in  a  bank  in  this  State,  brought  by  an  innocent  indorsee 
for  value  before  maturity,  an  answer  by  the  maker  allying  that  two 
strangers  came  to  the  maker  and  asked  him  to  sign  a  paper  which  they 
said  was  a  "  letter  of  agency,"  and  he  signed  it,  and  it  turned  out  to  be 
commercial  paper,  where  it  is  not  alleged  that  he  could  not  read,  shows 
negligence  on  the  part  of  the  maker,  and  is  not  good. 

Same. — Want  qf  Consideration, — ^Want  of  consideration  is  not  a  good  answer  to 
a  suit  by  an  innocent  indorsee,  for  value,bef ore  maturity,of  commercial  paper 

Same. — Evidence. — Where  a  general  denial  is  answered  to  a  complaint  on  a 
note  alleged  to  have  been  indorsed  in  writing  to  the  plaintiff,  the  indorse- 
ment  must  be  read  in  eyidenoe. 
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From  the  Harrison  Common  Pleas. 

S,  J,  Wright^  A.  Stephens^  and  L.  Jordan,  for  appellant. 

W,  A,  Porter,  for  appellee. 

Pettit,  C.  J. — This  suit  was  brought  by  the  appellee, 

William  A.  Porter,  against  the  appellant,  John  Glenn,  on  the 

ibllowing  note : 

''  CoKYDON,  Harrison  County,  Indiana,       \ 

"  November  14th,  1870.  j 

'*  Nine  months  after  date,  I  promise  to  pay  Miles  &  Spaul- 
^ing,  or  bearer,  four  hundred  and  two  dollars  and  fifty  cents, 
payable  at  the  First  National  Bank  of  New  Albany,  for  value 
received,  with  interest,  without  relief  from  valuation  or 
appraisement  laws.  Interest  at  ten  per  cent,  per  annum  after- 
maturity,  and  attorney's  fees  if  suit  be  instituted.  The  drawer 
waives  presentment,  protest,  and  notice  of  protest  and  non- 
payment of  this  note.  John  Glenn." 

Endorsed :  "  Miles  &  Spaulding.  November  16th, 
1870.^' 

The  counsel  for  the  appellant,  in  their  briei^  insist  that  the 
complaint  is  bad,  because  it  does  not  allege  that  New  Albany 
IS  in  this  State,  and  that  the  bank  named  in  the  note  is  located 
there.    These  objections  are  untenable. 

We  take  judicial  notice  of  the  locality  of  New  Albany,  and 
the  maker  of  the  note  held  out  to  the  world  that  the  bank  was 
there. 

The  defendant  answered  in  five  paragraphs,  the  fourth  of 
'which  was  as  follows : 

''  4.  And  for  a  further  answer  to  said  complaint,  defendant 
fiays  that  his  signature  was  obtained  to  the  paper  sued  on, 
which  is  filed  as  a  part  of  the  complaint  herein,  by  the  payees 
thereof,  the  said  Miles  and  Spaulding,  in  the  following  man- 
ner, and  no  other,  to  wit :  on  or  about  the  14th  day  of  Novem- 
ber, 1870,  two  men  came  to  his  house,  in  Harrison  county, 
Indiana,  representing  themselves  as  agents  for  the  sale  of  a 
patent,  which  they  called  "  The  Screw  Hay  Fork,"  and  soli- 
cited him  to  become  their  agent  for  the  sale  thereof,  in  Har- 
rison, Scott,  Washington,  Heth,  Boone,  Webster,  and  Taylor 
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townships,  in  Harrison  county,  Indiana ;  and  defendant  says 
he  did  consent  to  take  such  agency,  and  thereupon  one  of  them 
filled  up  a  printed  blank,  which  they  called  a  letter  of  agency^ 
whereby  they  professed  to  constitute  defendant  sole  agent  for 
the  sale  of  said  patent  as  stated  aforesaid,  for  which  defendant 
was  not  to'  pay  anything,  but  was  to  account  at  an  agreed  rate 
for  the  proceeds  of  sale  after  said  fork  should  be  sold.  And 
that  they  further  represented  that  defendant  should  sign  said 
paper  for  them  to  retain  as  their  authority  in  accounting  to 
their  principal  for  the  territory  by  them  sold,  and  that  a  sim* 
ilar  paper  signed  by  them  should  be  retfiined  by  defendant  as 
his  authority  to  sell  said  fork  in  said  county.  And  defendant 
.  avers  that  at  said  time  said  parties  were  in  defendant's  field  ; 
that  defendant  was  very  cold,  it  being  November,  and  said 
parties,  calling  themselves  Miles  and  Spaulding,  represented 
'that  their  time  was  very  valuable,  and  that  they  were  in  a 
very  great  hurry;  said  defendant  signed  said  paper,  believing 
he  was  only  signing  the  necessary  paper  to  complete  said 
agreement  as  to  said  agency,  and  without  any  knowledge  or 
intention  on  his  part  of  signing  any  instrument  for  the  pay* 
ment  of  money,  and  not  intending  to  sign  any  promissory 
note  of  any  description  whatever ;  wherefore,  defendant  saya 
that  the  note  sued  on  is  not  his  act  and  deed.'' 

This  paragraph  of  the  answer  was  sworn  to  by  the  defend- 
ant, and  a  demurrer,  for  want  of  sufficient  facts,  was  sustained 
to  it,  and  this  ruling  is  assigned  for  error. 

We  think  this  paragraph  of  the  answer  &ils  to  show  proper 
caution  and  vigilance  on  the  part  of  the  maker  of  the  note^ 
but,  on  the  contrary,  it  is  plainly  to  be  inferred  that  he  was 
negligent.  Two  strangers  came  to  him  and  asked  him  to  sign 
a  paper  which  they  said  was  one  thing ;  he  signed,  and  it 
turned  out  to  be  commercial  paper.     The  abswer  does  not 

« 

show  that  he  could  not  read. 

"We  think  a  suit  by  an  innocent  indorsee,  for  value,  before 
maturity,  cannot  be  defeated  by  such  an  answer.  Nebdoer  v» 
Ouisinger,  48  Ind.  436. 

But  if  this  paragraph  was  good,  we  cannot  see  that  the 
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defendant  was  injured  by  sustaining  a  demurrer  to  it ;  for  there 
was  also  a  general  answer  of  non  est  factum  sworn  to  on  file^ 
under  which  all  the  evidence  might  be^  and^  in  fact^  was  given^ 
that  could  have  been  given  under  the  fourth  paragraph^  to 
which  the  demurrer  was  sustained. 

The  second  paragraph  of  the  answer  was  want  of  consider* 
ation  generally.  To  Ihis  a  demurrer,  for  want  of  sufficient 
fiicts,  was  properly  sustained.  Such  an  answer  is  not  good 
against  an  innocent  indorsee  for  value,  before  maturity,  of 
commercial  paper.  There  is  no  error  in  the  record  for  the 
rulings  of  the  court  below  on  the  pleadings. 

The  question  of  the  sufficiency  of  the  evidence  to  justify  the 
verdict  is  before  us. 

The  complaint  alleges,  that  on  the  16  th  day  of  November, 
1870  (two  days  after  the  note  was  made).  Miles  &  Spaul- 
ding,  the  payees,  by  their  written  indorsement,  assigned  the 
same  to  the  plaintiff. 

The  first  paragraph  of  the  answer  was  a  general  denial. 
This  put  in  issue  the  indorsement  and  assignment  of  the  note. 

The  evidence  is  all  before  us  in  a  bill  of  exceptions,  and  it 
&ils  to  show  that  the  indorsement,  or  assignment,  was  read  in 
evidence.  This  should  have  been  done,  and  the  evidence 
without  this  proof  was,  and  is,  insufficient  to  sustain  the  ver* 
diet.  This  is  not  a  conflict,  but  a  failure  of  evidence.  2 
Oreenl.  Ev.,  sec.  163,  p.  145 ;  Foadiok  v.  Starbuchy  4  Blackf. 
417. 

The  court  below  erred  in  overruling  the  motion  for  a  new 
trial. 

The  insufficiency  of  the  evidence  to  sustain  the  finding  being 
the  leading  and  principal  question  in  the  motion  for  a  new 
trial,  and  we  having  determined  that  it  was  not  sufficient,  we 
need  not  consider  any  minor  cause  for  a  new  trial. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for  fur- 
ther proceedings  not  inconsistent  with  this  opinion. 
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[158  290        PBOIOBSOBT  NoTE. — 7\wufer  by  Endonemetit — BegvisUa  cf. — Jn  order  t» 

'  49    W  transfer  a  promiaBorj  note  bo  as  to  enable  the  holder  to  sue  the  maker 

^1  thereon  withont  making  the  assignor  a  party,  the  transfer  most  be  mad* 

hj  endorsement,  so  as  to  vest  the  legal  title  in  the  endorsee. 

fiAHB  — Meaning  of  EndonemeiU, — ^The  word  endorsement  implies  a  transler 

by  a  writing  upon  the  instrument  transferred. 
Same. — Fkading, — ^In  a  suit  upon  a  promissory  note  by  the  holder,  where  ift 
is  alleged  that  the  note  was  assigned  in  writing  by  the  payee,  the  u 
ence  is  that  the  assignment  was  by  a  separate  instrument^  and  such 
ment  is  not  equivalent  to  an  averment  that  the  payee  endorsed  the  note  to 
the  holder. 
Same. — ^Where  an  endorsee  sues  the  maker  of  a  note,  he  need  not  set  out  a 
copy  of  the  endorsement,  but  it  is  necessary  to  show  by  averment  how  ho 
acquired  the  note,  whether  by  endorsement  or  otherwise. 

From  the  Tipton  Circuit  Court. 

J.  W.  Bobinsonf  for  appellant. 

J.  Green,  2>.  Wdugh,  O.  Oiffbrd,  and  Jl  N.  Waugh,  bit 
appellee. 

WoBDEN,  J. — ^Williams  sued  Keller^  and  the  following  wai 
the  complaint^  after  entitling  the  oause  and  specifying  the 
courts  viz : 

^^  John  W.  WiUiams  complains  of  Robert  H.  Keller,  and 
eays  that,  on  the  1st  day  of  September,  1867,  Robert  H.  Kel- 
ler executed  his  promissory  note,  due  one  day  after  date,  for 
forty  dollars,  viJue  received,  bearing  ten  per  cent,  interest^ 
without  relief  from  valuation  and  appraisement  laws,  to  John 
Darrow.  The  note  was  assigned  in  writing  by  John  Darrow 
to  Isaac  Shaw,  by  Shaw  to  John  W.  Williams ;  that  said  note 
is  wholly  due  and  unpaid;  wherefore  the  plaintiff  prays  judg- 
ment for  sixty-three  dollars  and  twenty  cents,  and  ten  per 
cent,  interest  from  date.  A  copy  of  said  note  being  filed  here- 
with and  made  a  part  hereof 

A  copy  of  the  note  followed. 

The  defendant  filed  a  demurrer  to  the  complaint,  assigning 
for  cause,  1.  ''  That  there  is  a  defect  of  parties  defendant,  to 
wit,  the  non-joinder  of  John  Darrow,  who  is  a  necessary 
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defendant  in  this  cause ;"  and^  2.  That  the  complaint  did  not 
state  &cts  sufiScient;  etc. 

The  demurrer  was  overruled^  and  the  defendant  excepted. 
8uch  further  proceedings  were  had  in  the  cause  as  that  final 
judgment  was  rendered  for  the  plaintiflF. 

The  first  error  assigned  calls  in  question  the  correctness  of 
the  ruling  on  the  demurrer.  The  language  of  the  pleading  in 
reference  to  the  transfer  of  the  note  from  Darrow  to  Shaw  is, 
that  "  the  note  was  assigned  in  writing  by  John  Darrow  to 
Isaac  Shaw." 

The  statute  on  the  subject  of  promissory  notes,  etc.,  provides, 
that  they  "  shall  be  i^egotiable  by  endorsement  thereon,  so  as 
to  vest  the  property  thereof  in  each  endorsee  successively.'^  2 
G.  &  H.  658,  sec.  1.  Then  the  statute  on  the  subject  of  par- 
ties provides,  that  "  when  any  action  is  brought  by  the  assignee 
of  a  claim  arising  out  of  contract,  and  not  assigned  by  endorse- 
ment in  writing,  the  assignor  shall  be  made  a  defendant,  to 
answer  as  to  the  assignment,  or  his  interest  in  the  subject  of  the 
action."    2  G.  &  H.  38,  sec.  6. 

There  may  be  an  equitable  transfer  of  a  promissory  note  or 
other  instrument  without  endorsement.  But  in  order  to  efiect 
a  legal  transfer,  it  must  be  done  by  endorsement.  So,  in  order 
to  transfer  a  promissory  note  so  as  to  enable  the  transferee  to 
sue  the  maker  thereon  without  making  the  assignor  a  party, 
the  transfer  must  be  made  by  endorsement,  so  as  to  vest  the 
legal  title  in  the  endorsee.  •'  Endorsement "  is  the  term  applied 
by  the  statute  to  both  cases.  The  word  has  a  known  legal 
significance,  and  implies  a  transfer  by  a  writing  upon  the  instru- 
ment. Thus,  in  (hoper  v.  DrouiUard,  5  Blackf.  152,  it  was 
held  that  an  averment  that  the  payees  indorsed  the  note  was 
substantially  an  averment  that  they  assigned  it  by  a  writing 
on  the  back  of  the  note,  under  their  own  hands.  See,  also, 
Kern  v.  Hazlerigg,  11  Ind.  443. 

It  should,  perhaps,  be  observed  that  as  there  is  no  limit  to 
the  number  of  successive  endorsements  that  may  be  made  upon 
a  promissory  note,  if  they  cannot  all  be  written  on  the  note  itself 
a  paper  may  be  annexed  thereto,  called  in  France,  aUmge^  on 
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which  the  latter  endorsements  may  be  written,  and  which  will 
be  deemed  a  part  of  the  note,  and  of  the  same  obligation  aa 
if  written  upon  the  note  itself.     Story  Pr.  Notes,  sec.  151. 

The  word  "  assigned,^'  that  employed  in  the  complaint,  has 
no  such  fixed  signification.  The  averment  is,  that  the  note 
was  assigned  in  writing.  It  may  have  been  assigned  in  some 
separate  instrument,  and  not  upon  the  note ;  and  the  inference 
is  that  the  assignment  was  in  a  separate  instrument,  as,  had  it 
been  upon  the  note,  the  term  endorsed  would  have  been  ipore 
appropriately  used. 

The  assignee  of  a  note  thus  suing  the  maker  should  show 
by  the  averments  of  his  complaint  the  mode  in  which  the 
Assignment  was  made,  as,  if  made  otherwise  than  by  endorse- 
ment, he  must  make  the  assignor  a  party.  Bareua  v.  Evaiis,  14 
Ind.  381. 

We  cannot  construe  the  averment  in  the  complaint  as  equiv- 
alent to  an  averment  that  Darrow  endorsed  the  note  to  Shaw^ 
and  cannot  hold,  therefore,  that  Darrow  was  not  a  necessaiy 
party.  The  demurrer  points  out  specifically  the  non-joinder 
of  Darrow,  and  should  have  been  sustained.  See  Strong  v» 
Downing,  34  Ind.  300. 

It  may  not  be  out  of  place  to  observe  that,  although  the 
complaint  does  not  profess  to  give  a  copy  of  the  assignments^ 
yet  a  copy  of  them  follows  the  copy  of  the  note  in  the  tran- 
script. The  first  is  as  follows :  ^^  September  1st,  1868, 1  assign 
the  within  note  to  Isaac  Shaw,  Sr.''  This  is  not  signed  by 
any  one.  Then  follows  an  endorsement  of  the  note  by  Shaw 
to  Williams. 

Where  an  endorsee  sues  the  maker  of  a  note,  he  need  not  set 
out  a  copy  of  the  endorsements,  because  the  endorsements  are 
not  the  foundation  of  his  action.  It  is  necessary,  however^ 
for  him  to  show  by  averments  how  he  acquired  the  note, 
whether  by  endorsement  or  otherwise,  in  order  that  it  may  be 
known  whether  the  assignor  is  a  necessary  party.  Trcadway 
V.  Cobby  18  Ind.  36.  If  the  copies  of  the  assignments  would 
aid  the  complaint  by  showing  an  endorsement  of  the  note  by 
JDarrow  to  Shaw,  still  we  could  not  look  to  them  for  that  pur- 
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pose,  inasmuch  as  by  more  recent  decisions  it  is  established 
that  where  documents  are  set  out  as  parts  of  pleadings,  not  th& 
foundation  of  the  action  or  defence,  as  the  case  may  be,  such 
documents  cannot  be  looked  to  for  the  purpose  of  aiding  or 
invalidating  the  pleadings.  Tlie  Excelsior  Draining  Co.  v. 
Brovm,  38  Ind.  384 ;  The  Etchiaon  Ditching  Aesociation  y» 
Buaenback,  39  Ind.  362;  Brooks  v.  Harris,  41  Ind.  390; 
Truebhod  v.  HoUingsworth,  48  Ind.  537.  There  are  other  cases 
to  the  same  effect,  not  collected  here. 

But  if  we  could  look  at  the  assignments  as  set  out,  they 
would  not  aid  the  plaintiff,  inasmuch  as  Barrow  has  not  signed 
any,  nor  does  his  name  appear  in  them  at  all.  The  statement 
set  out  purporting  to  assign  the  note  to  Shaw,  but  signed  by 
no  one,  does  not  amount  to  an  endorsement  by  Darrow. 

There  are  some  other  questions  sought  to  be  raised  in  the 
cause  by  the  appellant,  but  as  they  can  only  be  presented  by 
a  bill  of  exceptions,  and  as  the  bill  of  exceptions  ia  the  record 
was  filed  too  late,  we  will  not  consider  them. 

The  judgment  will  have  to  be  reversed  for  the  error  in 
overruling  the  demurrer  to'  the  complaint. 

The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 


Bateb  v.  The  State. 

LiQUOB  Law. — Sale  of  Liquor  to  he  Drank  en  the  JVsmtKS. — Where  intoxicat- 
ing liquor  is  sold  in  ordinary  beer  glaflseB,  carried  from  the  room,  and 
drank  on  the  lot  belonging  to  the  premises,  and  the  glasses  are  returned^ 
it  wUi  be  presumed  to  have  been  a  sale  of  liquor  to  be  drank  on  the  prem- 


Jfonoif  FOB  New  Tbial. — Newly-Discovered  Evidence. — On  a  conviction  for 
an  illegal  sale  of  intoxicating  liquor  to  one  B.,  a  motion  for  a  new  trial  oa 
the  ground  of  newly-discovered  eyidenoe,  in  this,  that  one  C.  deceitfuU/ 
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and  fraudulently  brought  about  the  alleged  yiolation  of  law  hj  pujelm 
ing  the  liquor,  etc^  is  bad. 

Bake. — ^The  fact  that  apart/  waa  deceived  into  a  violation  of  law  bj  od» 
who  was  employed  as  a  detective  will  not  be  a  justification. 

Same. — Insufficient  Excuse  for  Not  Producing  Affidavit, — On  a  motion  for  a 
new  trial  on  the  ground  of  newly-discovered  evidence,  it  is  not  asufficieDt 
excuse  for  not  producing  the  affidavit  of  the  witness,  to  say  that  the  wit- 
ness is  interested  adversely  to  the  party  making  the  motion. 

Same. —  Witness  Compelled  to  Make  Affidavit — On  a  proper  application  to  tliA 
courty  the  court  may  require  such  witness  to  make  his  affidavit 

From  the  Decatur  Circuit  Court. 

Q.  Efwing  and  J".  K,  Ewing,  for  appellant. 
C.  A,  Bualdrhy  Attorney  General,  and  jB.  D.  DoyUy  for  ifae 
State. 

BiDDLE;  J. — ^Prosecution  by  indictment  for  selling  intoxi- 
cating liquor,  to  be  drunk  on  the  premises.  Trial  by  the  court 
below,  conviction,  and  fine,  and  appeal  to  this  court.  Two 
points  are  made  against  the  overruling  of  the  motion  for  a 
new  trial : 

1.  The  insufficiency  of  the  evidence  to  sustain  the  finding. 

2.  Newly-discovered  evidence. 

The  sale,  character  of  the  liquor,  name,  etc.,  are  proved 
beyond  reasonable  doubt ;  but  the  appellant  claims  that  it  was 
not  sold  to  be  drunk  on  the  premises. 

John  W.  Tice  testified  as  follows :  '^  When  we  asked  for  the 
beer,  he  drew  two  glasses;  we  took  them  out  and  drank  them, 
brought  them  back  and  paid  him ;  I  don^t  know  whether  the 
lot  on  which  we  drank  belonged  to  the  premises  or  not ;  there 
was  no  fence  between  the  building  and  where  we  drank ;  think 
there  was  a  pavement  made  of  boards ;  think  it  was  enclosed 
by  a  fence  in  the  same  lot  where  the  building  stood.'' 

Cross-examined :  ^'  I  do  not  know  whether  Bater  told  me 
where  to  go  to  drink  it  or  not ;  defendant  was  not  present,  and 
•did  not  see  us  drink ;  I  don't  think  he  had  any  knowledge  of 
where  we  drank ;  I  have  no  recollection  whatever  of  Mr. 
Bater  telling  us  where  we  should  drink  it;  he  might  have 
told  us  to  go  off  the  premises  to  drink." 

Jefferson  Jordan  testified :  '^  We  took  the  glasses  after  the 
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defendant  had  filled  them  up^  and  went  into  and  through 
another  room  of  the  building  and  out  of  a  door  into  the  lot, 
and  drank  it  about  two  steps  from  the  door,  then  took  the 
glasses  back  to  defendant,  and  Tice  paid  for  it ;  this  door  was 
south  of  the  building ;  the  place  where  we  drank  is  in  the 
same  enclosure  that  encloses  the  house  where  it  was  sold,  and 
belonged  to  the  premises." 

Cross-examined :  "  I  don't  know  why  we  went  into  the  back 
yard  to  drink ;  Tice  picked  up  his  glass,  and  I  started  and 
followed ;  defendant  could  not  see  us  drinking  from  where  he 
was  selling ;  he  could  see  us  when  we  went  into  the  adjoining 
room ;  defendant  said  nothing  to  us,  that  I  recollect,  about  not 
drinking  on  the  premises ;  he  did  not  remonstrate  against  us 
going  out  in  that  direction ;  I  have  not  taken  any  active  part 
in  this  prosecution." 

James  K.  Ewing  testified  :  '^  There  is  a  vacant  space  of 
ground  on  the  south  side  of  this  building,  fifteen  or  twenty 
feet  wide,  belonging  to  the  building  and  premises ;  the  forty 
by  one  hundred  and  sixty  [feet]  is  within  the  same  enclosure 
with  the  house." 

The  defendant  testified :  "  I  recollect  the  occasion  of  sell* 
ing  these  men  beer ;  I  had  no  knowledge  of  where  they  were 
gomg  to  drink  it ;  there  were  two  doors  leading  into  the  alley 
on  the  north  side  of  the  house ;  I  gave  no  consent  for  them 
to  drink  on  my  premises ;  I  don't  know  where  they  drank 
it." 

Cross-examined:  ^'I  saw  these  witnesses  going  into  the 
adjoining  room ;  there  are  two  doors  leading  into  the  alley  on 
the  north ;  both  the  doors  leading  into  the  alley  are  from  the 
room  back  of  the  bar-room ;  I  did  not  follow  these  men  to  see 
where  they  went ;  there  is  a  door  also  leading  out  to  the  well 
on  the  south." 

This  is  substantially  all  the  evidence  given  as  to  the  place 
where  the  liquor  was  to  be  drunk,  and  we  think  it  is  sufficient. 
The  appellant  could  very  easily  have  prevented  the  liquor 
from  being  drank  on*  his  premises,  by  using  the  proper  means* 
His  ignorance  of  the  fact  as  to  where  the  purchaser  intended 
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to  drink  the  liqaor^  or  where  it  actually  was  drunk^  will  not 
excuse  him. 

It  seems  that  the  liquor  was  sold  in  ordinary  beer  glasses, 
belonging  to  the  appellant ;  withoui^  some  other  means  more 
convenient  to  carry  it  away,  he  had  reason  to  know  that  the 
liquor  would  be  drunk  on  his  premises ;  and^  knowing  this,  he 
must  be  held  to  have  sold  it  to  be  drunk  on  his  premises, 
unless  he  took  proper  means  to  prevent  it.  Eiaenman  v.  3%e 
JState,  pod,  p.  611 ;  G"  Connor  v.  Hhe  StcOe,  45  Ind.  347. 

In  support  of  his  second  point,  the  appellant  filed  his  affi- 
davit in  the  following  words : 

^'Andrew  Rater,  on  his  oath,  says  that  his  conviction  in 
this  action  was  procured  by  fi*aud  and  deceit,  in  this,  to  wit : 
that  Jefferson  Jordan,  the  principal  witness  for  the  State  herein, 
was  a  hired  spy  and  detective  in  the  employment  of  a  secrrt 
organization  known  as  ^  Good  Templars,'  whose  purpose  was 
and  is  to  suppress  intemperance ;  that  said  Jordan  deceitfully 
and  fraudulently  brought  about  the  alleged  violation  of  law 
by  purchasing  the  liquor  named  in  the  indictment  herein,  and 
by  representing  to  this  defendant  that  he  would  carry  the  same 
off  of  the  premises  and  drink  it ;  that  said  Jordan  and  said 
Tice  did  leave  the  defendant's  bar-room,  and  did  go  out  of  sights 
to  drink,  and  purposely  deceived  the  defendant,  for  the  purpose 
of  procuring  his  conviction ;  that  this  defendant  did  not  know 
of  any  conspiracy  against  him  until  after  his  trial,  but  discov- 
ered the  same  since ;  that  said  Jordan  is  adversely  interested 
against  him  herein,  and  he  cannot  therefore  produce  his  afiB- 
davit  in  support  of  his  motion ;  and  further  saith  not.'' 

There  are  several  objections  to  the  sufficiency  of  this  affida- 
vit: 

1.  The  indictment  alleges  the  sale  to  have  been  made  to 
John  Tice.  Jardon  therefore  could  not  have  ^'  deceitfully  and 
fraudulently  brought  about  the  alleged  violation  of  law  by 
purchasing  the  liquor  named,"  etc. 

2.  The  matters  stated  in  the  affidavit  would  not  have  been 
material  to  the  defence.    The  conduct  of  Jardon,  as  allied. 
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would  neither  have  justified  nor  excused  the  appellant  for  a 
violation  of  the  law. 

3.  It  does  not  show  proper  diligence  in  obtaining  the  alleged 
newly-discovered  evidence.  The  conduct  of  Jardon  in  refer* 
«nce  to  the  sale  was  open  to  the  view  of  the  appellant  at  the 
time  the  sale  was  made^  and  must  have  been  fuUj  known  to 
him  after  the  finding  of  the  indictment. 

4.  The  excuse  given  for  not  furnishing  the  affidavit  of  Jor- 
dan as  to  what  he  would  swear^  is  not  sufficient.  It  shows  no 
effort  to  obtain  it.  It  is  not  enough  to  say  that  Jardon  was 
^^  adversely  interested  against  him."  On  proper  application 
to  the  court,  Jordan  might  have  been  compelled  to  make  his 
affidavit  of  such  fistcts  as  were  within  his  knowledge. 

For  the  requisites  necessary  to  support  a  motion  for  a  new 
trial  on  account  of  newly-dis6overed  evidence,  see  the  follow- 
ing authorities :  Simpson  v.  Wilson,  6  Ind.  474 ;  Bronson  v. 
Hickman,  10  Ind.  3 ;  The  State,  ex  rel  DrvMner,  v.  Clark,  16 
Ind.  97 ;  Glidewdl  v.  Baggy,  21  Ind.  95 ;  Ridcart  v.  Davis, 
42  Ind.  164 ;  Bartholomew  v.  Loy,  44  Ind.  393. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed. 


EiBENiCAN  V.  The  State. 

liiQUOB  Law. — Sale  to  he  Drank  on  Premiaes, — ^information.— In  on  affidavit  or 
information  for  selling  intoxicating  liquor  to  be  drank  upon  the  premises 
where  sold,  under  the  act  of  Febmarj  27th,  1873,  it  is  not  necessary  to 
allege  that  the  liquor  was  drank  on  the  premises,  or  that  it  was  drank  any- 
where. 

IUme. — ^Where  there  is  an  enclosure  in  the  rear  of,  and  in  view  of,  a  place 
where  intoxicating  liquors  are  sold,  where  persons  can  drink  under  the 
protection  of  a  high  fence,  and  where  they  are  in  the  habit  of  drinking, 
and  where  liquor  sold  is  delivered  in  vessels,  and  drank  from  glasses  fur- 
nkhed  by  the  person  making  the  sale,  and  cazried  when  bought  in  the 
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dixection  of  the  endosure,  and  theemptj  vesBelB  are  retnmed,  it  may  be  infer- 
red that  the  liquor  was  sold  to  be  drank  on  the  premises,  thoagh  the  per- 
sons buying  were  told  it  must  not  be  drank  on  the  premises. 
Same. — ^Where  one  witness,  who  drank  of  liquor  sold,  testifies  that  in  his 
opinion  the  liquor  was  intoxicating^  and  that  it  made  him  drank,  it  will 
authorize  a  finding  that  the  liquor  was  intoxicating. 

From  the  Decatur  CSrcuit  Court, 

0.  Ewing  and  J*.  K.  Ewing,  for  appellant. 

C.  A.  BvsMrh,  Attorney  General,  JJ.  D.  Doyle,  and  O.  jB. 
Scobey,  Prosecuting  Attorney^  for  the  State. 

Downey^  J. — Prosecution  against  the  appellant  under  the 
act  of  February  27th^  1873^  for  selling  intoxicating  liquor  to 
one  Carter  Loyd^  to  be  drank  in  and  upon  the  premises  where 
sold,  without  a  permit,  commenced  before  a  justice  of  the 
peace.  There  was  a  conviction  before  the  justice  of  the  peace^ 
and  an  appeal  by  the  defendant  to  the  circuit  court. 

The  prosecution  was  upon  an  affidavit,  a  motion  to  quash 
which  was  made  in  the  circuit  court,  and  overruled. 

In  the  circuit  court,  the  cause  was  tried  by  the  court,  and 
the  defendant  was  again  found  guilty.  A  new  trial  was  asked 
by  the  defendant,  on  the  grounds : 

1.  That  the  finding  of  the  court  was  contrary  to  the  law; 
and, 

2.  It  was  contrary  to  the  evidence. 

This  motion  was  overruled,  and  sentence  was  pronounced 
against  the  defendant. 

He  has  assigned  for  error  here : 

1.  Overruling  his  motion  to  quash  the  affidavit. 

2.  Refusing  to  grant  a  new  trial ;  and, 

3.  Bendering  final  judgment  against  the  defendant. 

The  objection  urged  against  the  affidavit  is,  that  it  does  not 
allege  that  the  liquor  was  drank  on  the  premises  where  it  was 
sold.  The  prohibition  is  against  selling  the  intoxicating  liquor 
''to  be  drunk  in,  upon,'^  etc.,  without  a  permit ;  sec.  1  of  the 
act.  It  is  not  necessary  to  the  completion  of  the  offence,  that 
the  liquor  shall  be  drank  on  the  premises,  or  that  it  shall  be 
drank  anywhere.   The  offence  consists  in  selling  it  to  be  drank 
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on  the  premises,  without  the  required  permit.  The  affidavit 
alleges  a  sale  of  the  liquor  to  be  drank  on  the  premises,  with- 
out a  permit,  and  is,  therefore,  sufficient. 

Under  the  second  assignment  of  error  it  is  insisted,  that 
the  evidence  does  not  show  that  the  liquor  was  sold  to  be 
drank  on  the  premises  where  sold.  "We  will  examine  the  evi- 
dence, and  see  what  it  does  show.  The  liquor  charged  to  have 
been  sold  was  beer. 

Carter  Loyd  testified  as  follows :  "  I  never  bought  any 
liquor  of  defendant— no  wine,  nor  beer,  nor  whisky,^'  etc. 

"William  H.  Isgrigg :  '*  I  saw  Carter  Loyd  buy  liquor  of 
defendant,  some  two  or  three  months  ago,  in  Decatur  county, 
Indiana;  it  was  beer;  beer  is  intoxicating ;  it  made  me  drunk 
on  that  occasion ;  he  drank  the  liquor  inside  the  fence  in  the 
back  lot  of  the  defendant's  premises ;  about  one-half  of  the 
back  lot  is  fenced  off  to  itself,  and  the  beer  was  drank  in  the 
part  of  the  lot  farthest  back  from  the  saloon ;  I  saw  the  liquor 
paid  for,  but  do  not  know  how  much ;  Carter  Loyd,  Jesse 
West,  and  I  were  together;  Loyd  bought  the  liquor  of 
defendant,  and  we  all  drank  it  in  defendant's  back  yard ;  the 
beer  was  taken  out  into  the  back  yard,  and  the  vessel  returned ; 
I  took  the  glasses  out  of  the  saloon,  and  drank  out  of  them ; 
I  was  at  the  back  door  when  the  beer  was  purchased  by  Loyd ; 
there  was  nothing  said  about  borrowing  the  quart  cup  and 
glasses ;  defendant  Eisenman  told  us  to  go  off  the  premises,  and 
we  said  we  would,  but  did  not ;  I  have  seen  other  persons 
drinking  on  that  lot  where  we  drank ;  there  is  a  small  low 
fence  at  the  back  part  of  the  lot ;  we  drank  about  eighty  feet 
from  the  saloon,  and  in  sight  of  it ;  there  is  a  high  fence  that 
conceals  the  place ;  we  took  the  glasses  back,  and  gave  them 
and  the  quart  cup  to  the  defendant.'' 

Nathan  Withers :  "  I  have  seen  persons  drinking  in  defend- 
ant's back  lot  several  times,  in  the  same  place  spoken  of  by 
William  H.  Isgrigg ;  I  have  seen  them  come  back  from  the 
place,  with  empty  beer-glasses,  enclosed  with  a  fence  six  feet 
Ligh,  and  next  to  the  livery  stable ;  this  place  has  been  there 
Vol.  XLIX.— 33 
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several  years ;  this  place  is  about  one  hundred  feet  back  of 
the  saloon." 

James  T.  Gillam :  ''  Saw  defendant  sell  a  quart  of  beer  to 
two  men^  in  a  quart  cup,  and  furnish  them  with  glasses  and 
the  vessel,  but  told  them  to  go  off  the  premises  to  drink  it/' 

The  defendant  testified  in  his  own  behalf,  as  follows:  ^^I 
do  not  recollect  of  selling  beer  to  Loyd ;  have  no  recoUectioii 
about  it ;  it  is  my  universal  custom  to  tell  every  man  I  sell 
to  to  take  it  off  my  premises ;  I  never  permitted  any  one  to 
drink  on  my  lot,  and  never  knew  that  Carter  Loyd  and  Isgrigg 
drank  there ;  I  have  employed  a  man  busy  days  to  see  that 
none  drank  on  my  premises ;  when  I  furnish  the  vessels  and 
the  beer  and  glasses,  I  generally  tell  them  to  go  off  my  prem- 
ises, most  generally  follow  them  to  the  door/' 

Some  parts  of  this  evidence  tend  to  show  that  the  defend- 
ant did  not  sell  the  liquor  to  be  drank  on  his  premises,  and 
other  parts  tend  the  other  way.  The  statements  of  the  defend- 
ant, made  to  purchasers,  that  they  must  not  drink  on  his  prem- 
ises, are  in  his  favor.  But  the  fact  that  he  had  a  place  in  the 
rear  of  his  saloon  where  customers  could  drink  under  the  pro- 
tection of  a  high  fence,  and  where,  we  think,  he  must  have 
known  they  were  in  the  habit  of  drinking;  that  he  did  not 
deliver  the  liquor  to  the  purchasers  in  their  own  vessels  to  be 
taken  away,  but  allowed  them  to  take  it  out  into  his  lotinhb 
vessels,  and  use  his  glasses  in  drinking  it,  are  circumstanoeB 
from  which  we  think  the  court  was  justified  in  finding  that 
he  sold  the  liquor  to  be  drank  on  his  premises,  notwithstand- 
ing his  formal  request  that  that  should  not  be  done.  The 
place  where  the  liquor  was  drank  was  in  view  of  the  saloon; 
the  defendant  knew  that  the  liquor  was  taken  out  at  the  rear 
of  his  saloon,  in  his  vessels,  and  that  the  vessels  were  returned 
to  him  empty.  This  was  done  repeatedly.  On  this  point  wa 
ought  not  to  disturb  the  judgment  of  the  circuit  court 

It  is  claimed  also,  that  the  evidence  does  not  show  beyond 
a  reasonable  doubt  a  sale  of  liquor.  This  was  a  question  for 
the  jury.    The  evidence  was  conflicting.     It  is  not  for  as  to 
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say  which  of  the  witnesses  the  jury  ought  to  have  believed^ 
and  which  disbelieved.     Isgrigg  swears  to  a  sale. 

It  i^  also  suggested,  that  the  Uquor  sold  is  not  shown  by 
the  evidence  to  have  been  intoxicating  liquor,  within  the  rule 
of  this  court  as  laid  down  in  Klare  v.  The  State,  43  Ind.  483. 
In  this  case,  one  of  the  witnesses  who  drank  of  the  liquor,  tes- 
tified that  it  was  beer,  and  that  it  made  him  drunk.  We 
think  this  test,  in  connection  with  the  opinion  of  the  witness, 
should  be  regarded  as  settling  the  question. 

The  third  assignment  of  error  presents  no  question  for 
decision. 

The  judgment  is  affirmed,  with  costs. 


The  State  v.  Lawbence. 


Ijquob  Law. — Juttiee  qf  the  PeoM, — ^A  criminal  pzosecation  maj  be  main* 
tained  before  a  jostioe  of  the  peace  for  selling  intoxicating  liquor  to  a  per- 
son in  the  habit  of  getting  intoxicated,  in  violation  of  the  liqnor  law  of  1873. 

From  the  Hendricks  Circuit  Court 

0*  A.  Buskirk,  Attorney  General,  B.  D.  Doyk,  and  T.  J. 
'Oofery  Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — ^This  was  a  prosecution  of  the  appellee,  on 
affidavit,  commenced  before  a  justice  of  the  peace,  for  selling 
intoxicating  liquor  to  a  person  in  the  habit  of  getting  intoxi- 
cated. The  defendant  was  convicted  before  the  justice,  and 
he  appealed  to  the  circuit  court,  where,  on  his  motion,  the  affi- 
davit was  quashed,  and  the  State  excepted. 

There  is  no  brief  on  file  for  the  appellee^-and  we  are  not 
advised  upon  what  ground  the  affidavit  was  quashed,  or  wherein 
it  was  supposed  to  be  defective.  We  discover  no  defect  in  the 
affidavit,  and  think  it  good.  It  may  have  been  supposed  that 
A  criminal  prosecution  could  not  be  maintained  before  a  justice 
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of  the  peace  for  the  offence  charged.  But  it  has  been  held  that 
such  criminal  prosecution  may  be  maintained  before  a  justice 
of  the  peace,  (y  Connor  v.  The  State,  45  Ind,  347 ;  FarreU  v. 
The  State,  45  Ind.  371. 

The  judgment  below  is  reversed^  with  costs^  and  the  cause 
remanded^  with  instructions  to  the  court  below  to  overrule  the 
motion  to  quash^  and  fi)r  further  proceedings. 


Nance  v.  Alexander. 

LA2n>L0BD  AND  Tbnaitt. — Action  for  Use  and  Oecupaiionj—A  aoit  for  n» 
4»  616  and  occnpation  of  real  estate  can  only  be  snstained  where  the  relation  of 

landlord  and  tenant  ezistB  ezpresdj  or  by  implication. 
Same. — ^Evidence  showing  that  real  estate  was  taken  possession  of  under  a 

claim  of  purchase  at  a  constable's  sale,  and  by  force,  will  not  support  an 

action  for  use  and  occupation. 

From  the  Clark  Circuit  Court. 
J.  B.  Meriwether,  for  appellant. 

Pettit,  C.  J. — ^The  appellee  sued  the  appellant,  to  recover 
for  the  use  and  occupation  of  a  house  for  two  years^  demand- 
ing judgment  for  four  hundred  dollars. 

Answer  of  general  denial ;  trial  by  the  courts  finding  for 
the  plaintiff,  and,  over  a  motion  for  a  new  trial,  judgment  on 
the  finding  for  two  hundred  dollars. 

The  only  question  in  the  case  is  as  to  the  sufficiency  of  the 
evidence,  under  the  law,  to  sustain  the  finding  and  judgment. 
We  set  out  the  whole  evidence.    The  plaintiff  testified : 

"  I  am  the  owner  of  the  buildings  on  lot  number  227,  in 
the  city  of  Jeffersonville ;  the  houses  are  built  on  leased 
ground ;  the  ground  belongs  to  Mr.  Elliott,  and  I  hold  the 
lease  and  own  the  houses ;  there  are  three  tenements  on  the 
lot,  all  of  which  belong  to  me ;  I  owned  them  on  the  27th 
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•day  of  November,  1869 ;  at  that  time  Mr.  Nance  and  Miller, 
the  constable,  took  possession  of  one  of  my  houses  on  lot  num- 
ber 227,  under  a  pretended  constable's  sale  made  by  Miller  to 
Nance ;  the  sale  was  afterward  set  aside ;  I  did  not  get  pos- 
session of  my  house  again  for  one  year  and  eight  months ;  Mr. 
Nance  occupied  the  house  about  two  months ;  he  used  it  as  an 
auction  house  ;  he  and  Miller  were  in  partnership  in  it ;  after 
Nance  went  out  of  it,  it  was  vacant  for  a  while,  and  then 
Nance  sold  it  to  Mr.  Bell,  and  Mr.  Bell  occupied  it  for  some 
time,  and  sold  it  to  Whitlaw,  and  he  sold  it  to  Switzer ;  it  was 
one  year  and  eight  months  from  the  time  Miller  and  Nance 
first  took  possession  of  my  house  until  I  got  possession  of  it 
again  ;  I  lived  in  the  house  adjoining  it,  and  was  present  when 
Miller  and  Nance  took  possession ;  they  took  it  by  force ;  they 
forced  open  the  door  and  went  in;  I  lived  next  door  and 
adjoining  it  all  the  time,  from  the  time  Miller  and  Nance  took 
it  until  I  got  it  back  again ;  I  knew  when  Nance  went  out  of 
it,  and  when  he  sold  it  to  Bell  and  Bell  went  in ;  afl^er  Bell 
left  it,  I  got  possession  of  it,  but  Whitlaw  had  bought  it  from 
Bell,  and  he  took  it  from  me  by  forcing  the  door  open  and 
getting  in,  and  held  the  possession  from  me ;  the  use  of  the 
house  was  worth  fift;een  dollars  per  month ;  Nance  only  kept 
the  house  two  months ;  Nance  was  never  a  tenant  of  mine.'' 

Emmons  Waldron  testified  on  behalf  of  plaintiff:  ^^  I  live 
in  the  house  described  by  Bobinson  Alexander ;  have  lived  in 
it  two  months ;  I  pay  fift:een  dollars  per  month  rent ;  don't 
know  what  it  was  worth  in  1869  and  1870 ;  I  did  not  live  in 
Jeffersonville  then." 

This  was  all  the  evidence  of  the  plaintiff,  and  the  defendant 
gave  this  evidence : 

William  Nance,  the  defendant :  "  I  bought  the  house  on  lot 
number  227  at  constable's  sale ;  I  occupied  it  about  six  weeks, 
not  exceeding  two  months ;  I  was  put  in  possession  of  it  by 
the  constable ;  aft^r  I  had  been  in  it  about  six  weeks  or  two 
months,  I  traded  it  to  James  W.  Bell;  Bell  occupied  it  several 
months,  and  sold  it  to  Whitlaw,  and  afiierward  Whitlaw  sold 
at  to  Switzer ;  when  each  one  sold  it,  he  gave  up  the  posses- 
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sion ;  Bobinson  Alexander  lived  next  door^  on  tbe  same  lot^ 
and  knew  when  I  went  out  of  it^  and  when  Bell  went  into  it 
and  out  of  it ;  he  was  present  when  I  moved  out ;  the  use  and 
occupation  of  the  house  was  worth  about  eight  dollars  per 
month ;  Bell  occupied  it  about  six  months,  and  Whitlaw  and 
Switzer  the  balance  of  the  time.'' 

Simon  L.  John^n,  testified  this :  '^  I  reside  in  Jefferson- 
ville,  and  know  the  value  of  the  rent  of  the  house  on  lot 
number  227  ;  it  was  worth,  at  the  time  spoken  of  by  Alexan* 
der,  for  the  twenty  months  he  says  he  was  out  of  the  posses- 
sion, about  ten  dollars  per  month ;  that  would  be  a  liberal 
rent  for  it." 

The  finding  and  judgment  cannot  be  sustained  on  the  evi- 
dence. A  suit  for  use  and  occupation  can  only  be  sustained 
where  the  relation  of  landlord  and  tenant  exists  expressly  or 
by  implication.  The  evidence  in  this  case  shows  no  such  state 
or  relation  between  the  parties.  Newby  v.  Vestal,  6  Ind.  412 ; 
Hdnea  v.  Worthingtonf  14  Ind.  320;  Washb.  Beal  Prop., 
vol.  1,  612,  513 ;  Wiggin  v.  Wiggin,  6  N.  H.  298 ;  Aokeman 
V.  Lyman,  20  Wis.  478. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with^ 
instructions  to  sustain  the  motion  for  a  new  trial. 


Vangobden  v.  The  State. 

From  the  Shelby  Circuit  Court. 

K.  Jf.  Hord  and  A.  Blair,  for  appellant. 

0.  A.  Bmkirk,  Attorney  General,  and  B.  D.  Doyle,  for  the 

State. 

BiDDLE,  J. — Prosecution  by  indictment  with  two  conntSy 
one  for  giving,  and  one  for  selling,  intoxicating  liquor  to 
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Franklin  P.  Conger,  a  minor.  Conviction  below,  and  appeal 
to  this  court. 

The  only  question  raised  is  as  to  the  sufficiency  of  the  evi- 
dence to  suf^rt  the  finding  by  the  court. 

The  witnesses  testified  as  follows : 

Franklin  P.  Conger :  ^'  Know  the  defendants ;  might  have 
seen  them  on  the  15th  of  July,  1873 ;  don^t  remember ;  defend- 
ants did  not  give  me  anything  to  drink,  that  I  remember  of; 
did  not  give  or  sell  to  Dustin  Vangorden  anything  to  drink 
on  that  day,  or  any  other  day,  that  I  know  of." 

Dustin  Vangorden :  "  Know  defendants ;  saw  them  on  the 
15th  day  of  July,  1873,  on  public  highway,  near  Norristown, 
in  Shelby  county,  Indiana ;  witness  and  Franklin  P.  Conger 
were  in  buggy  together,  going  south,  and  met  defendant  Van- 
gorden and  one  Thomas  Newton ;  they  were  going  north  in  a 
buggy ;  we  met ;  defendant  Vangorden  pulled  a  bottle  out  of 
his  pocket  and  gave  some  to  Franklin  P.  Conger,  but  said 
nothing ;  Conger  took  the  bottle,  but  did  not  drink,  but  gave 
it  to  me,  and  I  drank ;  defendant  did  not  ask  me  to  drink, 
nor  did  he  say  anything  at  the  time ;  I  think  the  liquor  was 
blackberry  wine  and  whiskey ,  mixed,  but  do  not  know  certain 
what  it  was;  I  saw  defendant  Spellman  same  day,  at  Joe 
Mayors,  and  he  gave  me  whiskey  there ;  did  not  see  him  on 
the  road  with  defendant  Vangorden,  nor  did  I  see  defendant 
Vangorden  at  Mayors.  All  of  this  was  in  Shelby  county,  Indi- 
ana.'' 

Defendant  Vangorden,  being  duly  sworn,  says:  "Mr. 
Newton  and  myself  were  in  a  buggy  together,  on  day  referred 
to,  going  north,  on  road  near  Norristown,  and  met  witnesses 
Dustin  Vangorden  and  Franklin  P.  Conger;  gave  Conger 
bottle,  which  contained  nothing  but  blackberry  wine,  and 
asked  him  to  drink ;  he  took  the  bottle  and  gave  some  to  Dus- 
tin Vangorden,  who  drank  in  my  presence,  but  not  by  my 
direction ;  I  did  not  ask  or  invite  him  to  drink,  nor  did  I 
intend  that  he  should  drink  oui  of  my  bottle ;  I  handed  said 
bottle  out  that  Conger  might  drink,  and  not  Vangorden ;  the 
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bottle  contained  nothing  that  would  intoxicate^  to  my  certain 
knowledge," 

This  was  all  the  evidence  given  in  the  case.  It  is  insoffi- 
cient  to  support  the  finding.  Besides  being  weak  in  seveial 
material  points,  there  is  none  whatever  as  to  the  minority  of 
Franklin  P.  Conger. 

The  judgment  is  reversed;  cause  remanded,  with  instmo- 
tions  to  grant  a  new  trial. 


EisENMAN  V.  The  State. 

Cbdcihal  Law, ^Appeal  from  JiutiM  of  the  Peaee.^ArraigmiaiL'-'^Whsn  a 
defendant  in  a  proeecation  commenced  before  a  justice  of  the  peace  lor 
selling  intoxicating  liqnor  to  an  intoxicated  person  had  been  azTaigned 
upon  the  affidavit  before  the  jostioe,  and  had  pleaded  not  goilty  thoeto^ 
and  had  been  tried  and  convicted,  upon  appeal  b7  him  tothediciiitooiut 
farther  arraignment  and  plea  were  nnnecessaiy. 

From  the  Decatur  Circuit  Court 

C.  Ewing  and  J.  K.  HnxAng^  for  appellant. 
(7.  A.  BuaJdrk,  Attorney  General,  B.  D.  Doyle,  and  0.  B. 
Scobey,  Prosecuting  Attorney,  for  the  State. 

WoBDEN,  J. — This  was  a  prosecution  against  the  appellant 
before  a  justice  of  the  peace,  for  selling  intoxicating  liquor  to 
a  person  who  was,  at  the  time,  in  a  state  of  intoxication. 
Before  the  justice,  the  defendant  was  arraigned  upon  the  affi- 
davit, and  pleaded  not  guilty  thereto ;  and,  upon  trial,  was 
convicted.  He  appealed  to  the  circuit  court,  where,  upon 
trial,  he  was  again  convicted. 

The  only  point  made  by  counsel  for  the  appellant  is,  that  in 
the  circuit  court  he  was  not  arraigned,  and  did  not  plead  to 
the  affidavit.    The  record  shows  that  in  the  latter  ooort  the 
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defendant  appeared  in  person^  as  well  as  hj  attomej,  and  that 
the  cause  was  submitted  to  the  court  for  trial. 

We  need  not  decide  what  would  have  been  the  effect  of  a 
fidlure  to  formally  arraign  the  defendant  and  require  him  to 
pl^id^  had  the  prosecution  originated  in  the  circuit  court.  A& 
the  prosecution  originated  before  a  justice  of  the  peace^  and  as 
the  defendant  was  there  arraigned  and  pleaded  to  the  affida- 
vit^ any  further  arraignment  and  plea  were  entirely  unneces- 
eary. 

The  defendant  was  properly  tried  on  the  affidavit  which 
was  filed  before  the  justice  of  the  peace.  WachsteUer  v.  77ie 
State,  42  Ind.  166 ;  (y  Connor  v.  The  State,  45  Ind.  347.  •Qn 
this  affidavit  he  had  already  been  arraigned^  and  to  it  he  had 
already  pleaded. 

The  judgment  below  is  affirmed,  with  costs. 


DiTTB  V.  Lonsdale,  Adm'b. 

Etidekcb. — ^l\ir<iierB&^.-In  a  Bait  npon  apromiflBoiy  note  made  in  the  name 
of  a  firm,  where  the  execution  of  the  note  is  denied,  it '  is  oompe* 
tent  to  show  that  in  other  transactions  with  other  parties  prior  to  the  mak- 
ing of  the  note,  one  of  the  defendants  had  acquiesced  in  the  use  of  his 
name  hy  the  other  partner. 

Pabtnership. — Pramittory  NoU. — lAabUitycf  Partner, — ^To  render  one  liahle 
as  a  partner  on  a  promissory  note,  made  by  one  partner  in  the  firm  name^ 
it  must  appear  that  it  was  made  in  the  partnership  business,  for  the  pnr^ 
poses  of  the  partnership. 

8ame. — Nominal  Poartnen. — ^Nominal  partners  are  those  who  appear,  or  are 
held  out  to  the  world  as  partners,  but  who  have  no  real  interest  in  the  firm 
or  business. 

8am£. — ^Nominal  partners  are  liable  to  third  persons,  notwithstanding  thc^* 
have  no  real  interest  in  the  firm  or  businesB. 

From  the  Madison  Circnit  Coart. 
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Jl  A.  Harrison,  Sansberry  &  OoodykoorUz,  and 
Lovdij  for  appellant. 
jB.  LdlcCy  for  appellee. 

Downey^  J. — Salt  hj  the  appellee,  as  adminifitrator  of  the 
estate  of  William  O'Brien,  deceased,  against  the  appellant  and 
one  John  M.  Ditts,  on  two  promissoiy  notes,  signed  '^  J.  M. 
&  M.  P.  Ditts."  One  of  the  notes  was  dated  April  22d,  1868, 
and  the  other  October  12th,  1868. 

After  the  commencement  of  the  action,  John  M.  Ditts 
departed  this  life ;  his  death  was  suggested,  and  the  other 
defendant,  Martin  P.  Ditts,  having  become  his  administrator, 
his'  name  was  substituted  for  that  of  his  intestate,  so  that  he 
occupied  the  position  of  defendant  in  his  own  right,  and  also 
as  administrator  of  John  M.  Ditts,  deceased.  As  administra- 
tor of  the  said  deceased,  he  pleaded  a  general  denial  and  pay- 
ment ;  and  in  his  own  right  be  pleaded  a  general  denial,  and  a 
second  paragraph  denying  specifically  the  execution  of  the 
note ;  both  of  which  paragraphs  were  verified  by  his  oath. 
Seply  in  denial  of  the  special  paragraphs. 

A  trial  by  jury  resulted  in  a  verdict  for  the  plaintiff  against 
the  defendant  personally,  and  as  representative  of  his  intes- 
tate.   There  were  also  special  findings  as  follows : 

1.  Did  |;he  defendant,  Martin  P.  Ditts,  execute  the  notes  in 
suit? 

Answer :  He  did,  by  consent. 

2.  Did  Martin  P.  Ditts  authorize  the  execution  of  the  notes 
in  suit? 

Answer:  Yes.  • 

3.  For  what  purpose  were  the  notes  in  suit  executed  ? 
Answer :  For  the  use  of  the  firm. 

4.  What  was  the  consideration  of  the  notes  in  suit? 
Answer :  Seven  hundred  and  sixty-three  dollars  and  twen- 
ty-two cents. 

5.  Was  the  consideration  of  the  notes  in  suit  used  in  any 
partnership  business  of  John  M.  Ditts  and  Martin  P.  Ditts? 

Answer :  No  evidence  shown  for  what  purpose  the  money 
^rasused. 
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Motion  for  a  new  trial  oveiniled.  and  final  judgment  accord- 
ingly. 

Martin  P.  Ditts^  in  his  own  right  alone,  complains  of  the 
judgment,  he  having,  as  administrator,  appeared  and  declined 
to  join  in  the  appeal.  The  error  assigned  by  him  is  the  over- 
ruling of  his  motion  for  a  new  trial. 

The  motion  of  the  appellant  for  a  new  trial  was  for  the  fol- 
lowing reasons : 

1.  Insufficiency  of  the  evidence. 

2.  Excessive  damages. 

3.  Admitting  certain  evidence  of  one  Curtis  Langley,  -over 
the  objection  of  the  defendant. 

4.  Giving  instructions  one,  two,  three,  four,  five,  six,  and 
J9even. 

6.  Befusing  to  give  instructioiis  one^  two,  and  three,  asked 
by  the  defendant. 

1.  The  evidence  warranted  the  jury  in  finding  as  they  did. 

2.  The  damages  are  not  excessive.  This  point  is  not  urged 
by  counsel. 

3.  The  evidence  of  Curtis  Langley  is  brought  in  question 
as  follows :  The  plaintiff  asked-  the  witness  the  following 
question:  "State  whether  or  not  you  have  ever  held  any 
notes  executed  in  the  firm  name  of  J.  M.  &  M.  P.  Ditts.'' 
The  appellant  objected,  on  the  ground  that  the  evidence  sought 
was  irrelevant,  and  objected  to  evidence  of  any  statements  as 
to  transactions  with  John  M.  Ditts  occurring  long  before  the 
making  of  the  notes  in  suit,  in  which  he  did  not  participate. 
He  also  objected  to  any  statements  of  transactions  with  him 
as  administrator  of  John  M.  Ditts,  since  his  death,  as  evidence 
tending  to  show  that  he  is  individually  or  otherwise  liable 
than  as  administrator ;  because  such  evidence  is  immaterial 
and  irrelevant  to  the  issues,  to  prove  that  he  made  either  of 
the  notes  in  suit.  The  court  overruled  the  objection,  and  the 
witness  gave  the  following  evidence :  "  I  have  loaned  John 
M.  Ditts  money  often ;  the  last  was  in  1870,  and  aftier  the 
store  was  sold  out,  and  he  gave  me  a  note  for  this  loan,  signed 
J.  M.  &  M.  P.  Ditts ;   John  made  a  payment  on  this  note 
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before  he  died;  I  bought  some  goods  at  the  sale  of  John's 
property  after  his  death,  and  Martin,  a  few  days  after  the  sale, 
made  me  a  payment  on  the  note ;  it  was  in  1870  or  1871,  that 
I  bought  the  goods  at  sale/' 

On  cross-examination,  he  testified  as  follows :  ^^  The  payment 
Martin  made  on  the  note,  he  made  as  administrator  of  John's 
estate ;  I  gave  him  a  receipt  as  administrator ;  I  got  a  horse 
of  Martin,  and  credited  it  on  the  note/' 

The  object  of  this  evidence  was  to  show  that  in  other  trans- 
actions, with  other  parties,  the  appellant  had  acquiesced  in  the 
use  made  of  his  name  by  John  M.  Ditts.  That  this  instance 
was  prior  to  the  execution  of  the  notes  in  controversy,  does 
not  seem  to  us  to  affect  the  force  of  the  evidence,  but  rather 
to  strengthen  it.  As  we  understand  this  evidence,  the  appel- 
lant made  no  objection  to  this  use  of  his  name,  and  not  only 
made  payments  on  the  notes  as  administrator,  but  made  a  pay- 
ment on  it  himself  by  the  delivery  of  a  horse  to  the  witness. 
While  this  evidence  was  not  very  strong,  we  cannot  say  that 
the  court  committed  an  error  in  admitting  it  for  what  it  was 
worth. 

4.  The  instructions  given  were  all  excepted  to  by  the  appel- 
lant.    They  are  as  follows : 

'^  Gentlemen :  This  is  an  action  on  two  notes,  brought  by 
Lonsdale,  administrator  of  William  O'Brien,  deceased,  against 
Martin  P.  Ditts,  administrator  of  John  M.  Ditts,  deceased, 
and  against  Martin  P.  Ditts,  individually.  For  the  deceased, 
John  M.  Ditts,  the  administrator  files  the  general  denial,  and 
for  himself  he  files  the  general  denial  under  oath,  and  payment 
for  both  defendants.  Under  the  general  denial  filed,  and 
non  est  factum,  it  is  incumbent  on  the  plaintiff  to  prove  by  a 
preponderance  of  the  evidence,  the  execution  of  the  notes. 
But  the  next  question,  that  of  payment,  it  depends  on  the 
defendant  to  prove  by  a  preponderance  of  the  evidence  the 
payments  made,  or  they  cannot  be  allowed.  It  then  becomes 
important  for  you  to  determine  whether  John  M.  Ditts  exe- 
cuted the  notes  in  suit,  and  whether  Martin  P.  Ditts  executed 
the  notes  in  suit;  and  in  this  connection  it  is  proper  fi>r  the 
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court  to  say^  that  in  order  to  the  execution  of  the  notes  it  is 
not  necessary  that  either  John  M.  or  Martin  P.  Ditts  should 
have  actually  signed  the  notes,  or  either  of  them.  It  is  suffi- 
cient if  the  party  authorize  any  one  to  sign  his  name  for  him^ 
or  acknowledge  the  notes  after  his  name  is  signed  to  them ;  or 
if  a  partner,  and  one  of  the  partners,  in  the  partnership  busi* 
ness,  under  proper  authority,  execute  the  note,  it  will  bind  the 
party. 

'^  2.  Then  what  is  the  fact  in  this  case?  Did  John  M.  Ditts 
execute  these  notes  sued  on,  and  did  Martin  P.  Ditts  (sign) 
the  notes  sued  on,  or  authorize  his  name  signed  to  them,  or  did 
he  acknowledge  the  notes  after  they  were  executed  ?  If  you  * 
believe  from  a  preponderance  of  the  evidence  that  he,  John 
M.  Ditts,  executecP  the  notes  sued  on,  your  finding  should  be 
against  his  administrator  in  this  cause. 

^'  3.  And  if  you  believe  from  a  preponderance  of  the  evidence 
that  Martin  P.  Ditts  executed  the  notes  sued  on,  that  is,  that 
he  either  authorized  any  one  to  sign  them  for  him  or  signed 
them  himself,  or  acknowledged  the  notes  after  they  were  exe-  ^ 
cuted,  when  talked  to  about  them,  or  that  John  M.  Ditts  was 
his  partner  in  business,  and,  under  authority  in  the  way  of 
said  partnership,  signed  the  notes  for  himself  and  Martin  P. 
Ditts,  your  finding  should  be  against  Martin  P.  Ditts.  If,  on 
the  other  hand,  you  believe  that  a  preponderance  of  the  evi- 
dence fails  to  show  either  of  the  defendants  or  both  of  them 
executed  the  notes  in  suit,  then  you  should  find  for  the  defend- 
ants who  failed  to  execute  the  notes.  You  should  allow  the 
defendants  for  all  payments  that  a  preponderance  of  the  evi- 
dence shows  to  have  been  made  on  the  notes. 

'^  4.  If,  in  the  case  the  evidence  shows  by  a  preponderance 
thereof  that  John  M.  Ditts  signed  his  own  name  and  the  name 
of  Martin  P.  Ditts  to  the  notes  sued  on,  in  that  instance  it 
becomes  important  for  you  to  determine  whether  Martin  P. 
Ditts  has  done  anything  to  bind  himself  by  the  signature  or 
is  bound  by  it ;  and  if  you  find  that  Martin  P.  Ditts  and  John 
M.  Ditts  were  in  partnership,  or  that  Martin  P.  Ditts,  not  being 
a  partner,  permitted  his  name  used  and  held  out  to  the  publio 
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as  a  pa^ner^  and  the  note  sued  on  was  given  in  the  partner- 
ship business ;  or  if  he  was  or  was  not  a  partner,  and  yet,  after 
his  name  was  written  to  the  note,  he  acknowledged  the  same 
or  promised  to  pay  the  same,  then  the  plaintiff  should  recover ; 
but,  if  you  find  that  the  notes  were  not  given  in  a  partnership 
transaction,  or  that  Martin  P.  Ditts  never  authorized  his  name 
signed  to  the  notes,  or  that  he  never  acknowledged  the  notes 
after  their  execution,  then  your  finding  should  be  for  Martin 
P.  Ditts/' 

The  sixth  and  seventh  instructions  relate  to  the  form  of  tlie 
verdict.     There  is  no  fifUi  in  the  record. 

We  go  to  the  brief  of  counsel  for  objections  to  the  instmo- 
tions.  The  first  objection,  as  we  understand  the  counsel,  is, 
that  in  the  second  and  third,  the  court,  in  effect,  told  the  jury 
that  if  the  defendants  John  M.  and  Martin  P.  Ditts  were 
partners,  and  the  firm  name  was  signed  by  John  M.,  this  would 
render  Martin  P.  liable,  whether  the  notes  were  made  witiiin 
the  scope  of  the  partnership  or  not. 

In  the  second  charge  the  court  does  not  lay  down  any  rale 
with  reference  to  the  liability  of  Martin,  P.  Ditts  personally. 
The  court  propounds  a  question  with  reference  to  the  liability 
of  both  John  M.  and  Martin  P.,  but  in  that  charge  lays  down 
a  rule  as  to  John  M.  only. 

In  the  third  charge  the  court  gives  the  rule  as  to  the  liabil- 
ity of  Martin  P.  The  court  tells  the  juiy,  in  that  charge, 
when  he  would  be  liable.  If  he  executed  the  notes,  1.  By 
authorizing  some  one  to  sign  the  notes  for  him.  2.  By 
signing  them  himself.  3.  By  acknowledging  the  notes  after 
they  were  executed  when  talked  to  about  them.  4.  If  John 
M.  was  his  partner  in  business,  and,  under  authority  in  the 
way  of  said  partnership,  signed  the  notes  for  himself  and 
Martin  P.  Ditts.  In  any  of  these  cases,  the  jury  were  told 
they  must  find  for  the  plaintiff  against  Martin  P.  Ditts. 

With  reference  to  the  objections  which  we  are  now  consid- 
ering, we  do  not  think  the  charges  in  question  are  objectionar 
ble.  It  is  stated  in  the  third  instruction,  that  to  render  Martin 
P.  Ditts  liable  on  the  ground  that  he  was  a  partner  of  Joha 
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M.,  the  notes  must  have  been  executed  by  John  M.  ^*  under 
authority,  in  the  way  of  said  partnership/'  By  this,  we  think, 
should  be  understood  that  the  notes  were  made  in  the  partner- 
ship business  and  for  the  purposes  of  the  partnership. 

It  is  further  objected  to  these  same  instructions,  that  they 
improperly  informed  the  jury  that  if  the  notes  were  signed 
without  any  authority  whatever,  and  Martin  P.  Ditts  after- 
wards acknowledged  the  notes  when  talked  to  about  them,  he 
would  be  liable.  This  part  of  the  instruction  assumes  that  the 
defendant  Martin  P.  Ditts  did  not  sign  the  notes  himself,  did 
not  authorize  any  person  to  sign  them  for  him,  and  was  not  a 
partner  of  John  M.  Ditts ;  but,  after  the  notes  were  executed, 
he  '^  acknowledged  '^  them.  If  the  case  turned  upon  this  part 
of  the  instruction,  we  should  hesitate  to  affirm  the  judgment, 
but  we  think  it* does  not.  The  jury  do  not  appear  to  have  put 
the  case  on  the  ground  of  ratification,  but  on  the  ground  of 
an  original  authority,  and  on  this  ground,  we  think,  the  evi- 
dence justified  the  verdict. 

In  their  answer  to  the  second  interrogatory,  the  juiy  find 
that  Martin  P.  Ditts  authorized  the  execution  of  the  notes. 
It  is  not  clear  that  Martin  P.  Ditts  participated  in  the  profits 
of  the  business ;  but  it  is  clear  that  his  name  was  used  in  the 
business  as  a  partner,  and  was  on  the  sign  over  the  door  as 
such,  with  his  full  knowledge  and  consent,  prior  to  the  time 
when  these  notes  were  executed,  and  no  notice  of  any  change 
or  dissolution  appears.  Under  these  circumstances,  when  the 
case  does  not  seem  to  have  gone  to  the  jury  or  been  consid- 
ered by  them  on  the  ground  of  ratification,  we  ought  not  to 
disturb  the  judgment,  even  if  the  part  of  the  instruction  in 
question  was  not  strictly  correct. 

It  is  urged  that  the  fourth  instruction  is  incorrect,  for  the 
43ame  reason  as  the  second  and  third.  We  think,  however, 
that,  viewed  with  reference  to  the  evidence  and  the  findings 
of  the  jury,  it  is  not  so  erroneous  as  to  require  a  reversal  of 
the  judgment. 

The  next  and  last  question  is  as  to  the  refusal  to  give 
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inBtractions  one,  two,  and  three,  asked  by  the  defendant  Mar- 
tin P.  Ditts.    These  instructions  are  as  follows : 

'^  1.  This  is  an  action  brought  by  the  plaintiff  as  adminis- 
trator of  the  estate  of  William  O^Brien,  against  the  defendant, 
Martin  P.  Ditts,  in  person  and  as  administrator  of  the  estate  of 
John  M.  Ditts,  deceased,  upon  two  promissory  notes  alleged  to 
have  been  executed  by  John  M.  Ditts,  in  his  lifetime,  and  Mar- 
tin P.  Ditts,  by  the  firm  name  of  J.  M.  &  M.  P.  Ditts ;  and  to  the 
action  on  said  notes  the  defendant  Martin  P.  Ditts  has  pleaded 
the  plea  of  non  eatfadumy  that  is,  that  he  never  executed  the 
notes,  or  authorized  any  one  to  execute  them  for  him,  and  that  he 
never  ratified  the  same  after  their  execution.  Now,  under  the 
issues  thus  formed,  in  order  for  the  plaintiff  to  recover  against 
the  defendant  Martin  P.  Ditts,  he  must  prove  by  a  preponderance 
of  the  testimony  that  the  defendant  did  execute,  or  authorize  the 
execution  of  said  notes  by  some  one  else,  or  that  he  ratified  and 
assented  to  their  execution  by  some  other  person  after  their 
execution,  or  that  the  said  John  M.  and  Martin  P.  Ditts  were 
partners  in  business  of  some  kind,  and  that  the  notes  in  suit 
were  executed  by  one  of  the  firm  in  the  firm  name  of  such 
partnership  and  for  the  legitimate  and  proper  purposes  of 
such  partnership  business ;  that  is,  they  must  be  directly  con- 
nected with  the  business  of  such  partnership;  and  if  you  find, 
from  a  preponderance  of  the  evidence,  the  said  facts,  then  you 
should  find  for  the  plaintiff  and  against  the  defendant  Mar- 
tin P.  Ditts ;  otherwise,  you  should  find  for  said  defendant 
Martin  P.  t)itts,  in  person,  but  against  him  as  administrator 
of  the  estate  of  John  M.  Ditts. 

'^  2.  When  two  or  more  persons  are  engaged  in  business  as 
partners,  any  one  member  of  said  firm  can  execute  a  note  by 
the  firm  name  of  such  partnership ;  and  it  becomes  binding  on 
all  the'  members  of  such  firm,  if  it  is  given  for  or  in  considera- 
tion of  the  firm  or  partnership  business,  but  not  otherwise ; 
and  if  you  find  from  the  evidence  that  John  M.  Ditts  and 
Martin  P.  Ditts  were  in  partnership  in  business  of  any  kind, 
and  that  John  M.  Ditts  executed  said  notes,  or  either  of  them, 
and  signed  the  firm  name  thereto,  and  that  they  were  so  given 
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for  the  individual  benefit  of  said  John  M.  Ditts,  and  not  for 
the  benefit  of  the  firm  or  partnership,  then  in  that  event  Mar* 
tin  P.  Ditts  would  not  be  bound,  and  your  finding  should  be 
for  him  in  person  in  this  action,  but  against  him  as  adminis- 
trator of  the  estate  of  John  M.  Ditts. 

"  3.  If  you  find,  by  a  preponderance  of  the  evidence,  that 
the  said  John  M.  Ditts  and  Martin  P.  Ditts  were  not  partners 
in  bofiiness,  and  that  John  M.  Ditts  signed  said  notes  in  a  firm 
^yle  or  form,  embracing  the  name  of  Martin  P.  Ditts,  then, 
and  in  that  event,  unless  you  further  find  that  Martin  P.  Ditts 
authorized  the  same  to  be  done,  or  that  he  confirmed  and 
approved  the  same  afterward,  your  finding  should  be  for  the 
defendant,  Martin  P.  Ditts,  individually,  but  against  him  as 
administrator,  as  before  stated ;  otherwise  you  should  find  for 
the  plaintiff  against  the  defendant,  generally.^' 

It  happens  in  tliis  case,  as  it  often  does  in  others,  that  the 
court  gives  a  series  of  instructions,  and  is  then  called  upon  to 
give  another  series  differing  in  some  respects  from  the  former, 
but  like  it  in  many  others.  We  are  then  required,  by  an  excep- 
tion to  the  instructions  given,  and  to  the  refusal  to  give  others, 
to  examine  both  sets  and  determine  whether  any  of  the  prop- 
ositions of  law  contained  in  the  instructions  refused  are  not 
oovered  by  the  instructions  given,  and  if  so  whether  they 
should  or  should  not  have  been  given  to  the  jury.  So  far  as 
the  instructions  asked  are  merely  a  repetition  of  those  already 
given,  it  was  unnecessary  that  they  should  have  been  given. 

After  a  careful  comparison  and  consideration  of  the  instruc- 
tions, we  are  of  the  opinion  that  the  court  did  not  commit  any 
error  in  refusing  to  give  the  instructions  asked  by  the  defend- 
ants. Partners  are  ordinarily  divided  into,  1.  Ostensible 
partners,  or  those  whose  names  are  made  known  and  appear 
to  the  world  as  partners,  and  who  in  reality  are  such.  2. 
Nominal  partners,  or  those  who  appear  or  are  held  out  to  the 
world  as  partners,  but  who  have  no  real  interest  in  the  firm 
•r  business.  3.  Dormant  partners,  or  those  whose  names  are 
mot  known,  or  do  not  appear  as  partners,  but  who,  neverthe- 
VoL.  XLIX.— 34 
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less,  are  silent  partners,  and  partake  of  the  profits,  and  therebj 
become  partners,  either  absolutely  to  all  intents  and  purpoeea 
or,  at  all  events,  in  respect  to  third  persons.  Stoiy  Partner- 
ship, sec.  80. 

Nominal  partners  are  liable  to  third  persons,  notwithstand- 
ing they  have  no  real  interest  in  ihe  firm  or  business.  Stoiy 
Partnership,  sec.  64. 

The  instructions  asked  did  not  present  this  view  of  the  case 
to  the  jury,  although  the  case,  as  presented  by  the  evidence^ 
justified  the  jury  in  so  regarding  it.  This  view  was  presented, 
however,  in  the  fourth  instruction  given  by  the  court 

We  think  there  is  no  available  error  in  the  reooid. 

The  judgment  is  affirmed,  with  costs. 
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HoBlOAOB.— PartnersA^  Property  Mortgaged  fty  One  ^tirtmt  ^for  HMMuX 
DebL — Orou  ChmplaiinL — ^In  a  suit  to  forecloee  a  mortgage  on  partnenhip 
real  estate,  made  bj  one  partner  to  secure  his  individaal  debt^  crediton 
of  the  firm  may  be  admitted  as  parties,  and  maj  file  their  cross  complaint 
to  subject  the  mor^aged  real  estate  to  the  payment  of  the  partnership 
debts,  before  payment  of  the  mortgage  debt ;  and  they  may  do  this  whether 
the  firm  debts  were  contracted  before  or  after  the  execution  of  the  mofi* 
gage. 

Same. — ^Where  real  estate  held  by  the  memben  of  a  partnership  aa  part* 
nership  property  is  mortgaged  by  one  of  the  partners  to  secure  his  indi- 
yidual  debt,  the  mortgagee  only  acquires  a  lien  upon  what  may  be  the 
share  of  the  mortgagor  after  settlement  of  the  partnerahip  aooonnta  and 
the  payment  of  all  partnership  debts. 

Same. — ^The  creditors  of  an  insolvent  partnership  are  entitled  to  have  Uie 
partnership  assets  applied  in  satisfaction  of  their  debts,  in  preference  to 
the  creditors  of  the  individual  partners,  and  this  without  r^ard  to 
whether  the  partnership  debts  were  contracted  before  or  after  the  individ- 
aal debts. 

From  the  Kosciusko  Common  Pleas. 
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E.  Sdymond  and  W.  8.  MdrshdUj  for  appellant. 
H.  8.  BriggB  and  (7.  OleTncms,  for  appellees. 

WoBDEN,  J. — ^The  appellant  filed  his  complaint  in  the  court 
l)elow  against  Franklin  G.  Frary  and  his  wife,  to  foreclose 
two  mortgages  executed  by  them  to  one  Justus  Frary,  and 
assigned  by  the  latter  to  Conant,  on  the  undivided  half  of 
certain  real  estate  therein  described.  The  mortgages  were  exe- 
cuted to  secure  the  payment  of  certain  promissory  notes  given 
by  Franklin  G.  to  Justus  Frary,  and  endorsed  by  the  latter  to 
Conant.  One  of  the  mortgages  bore  date  November  5th, 
1866,  and  the  other  February  5th,  1868. 

Franklin  G.  and  his  wife  made  default;  but  J.William 
Jones  and  others,  appellees  herein,  on  their  appUcation,  were 
made  parties,  and  filed  what  was  called  an  answer,  which,  from 
its  character,  we  think  may  be  regarded  as  a  cross  complaint. 
It  is  alleged,  in  substance,  that  the  property  mortgaged  was 
partnership  property,  belonging,  at  the  time  of  the  execution 
of  the  mortgages,  to  the  partnership  firm  of  Frary  &  Mur- 
rays,  consisting  of  said  Franklin  G.  Frary,  Michael  Murray, 
and  William  Murray ;  that  the  cross  complainants  were  cred- 
itors of  said  firm,  but  when  their  respective  debts  accrued, 
whether  before  or  after  the  execution  of  the  mortgages,  is  not 
<lirectly  stated.  It  alleges  that  the  business  of  the  firm,  woolen 
goods  manu&cturing,  was  carried  on  by  the  firm  upon  the 
mortgaged  premises  until  March  20th,  1871^  and  in  the  mean- 
time partnership  debts  were  contracted ;  that  Frary,  the  mort- 
gagor, and  the  Murrays  are  insolvent,  and  that  there  is  no 
other  property  out  of  which  any  part  of  the  partnership  debts 
can  be  realized ;  that  the  mortgages  were  executed  to  secure 
the  payment  of  the  private  and  individual  debts  of  said  Frank- 
lin G.  Frary,  and  that  they  were  made  without  the  knowledge 
or  consent  of  the  Murrays.  The  cross  complainants  prayed 
for  the  appointment  of  a  receiver,  that  the  whole  of  the  prop- 
erty be  sold,  ajid  that  they  have  priority  in  the  payment  of 
their  debts  over  the  plaintifi:*  as  the  holder  of  the  mortgage. 

Conant  demurred  to  the  cross  complaint  for  want  of  suffi- 
cient fitcts,  but  the  demurrer  was  overruled,  and  exception 
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taken.  Further  pleadings  were  filed^  but  as  no  point  is  made 
upon  them  in  the  brief  of  counsel  for  the  appellant,  they  need 
not  be  specially  noticed. 

The  cause,  upon  the  issues  made  up^  was  tried  by  the  court^ 
who  found  for  the  cross  complainants.  The  appellants  moved 
for  a  new  trial,  but  the  motion  was  denied.    Exception. 

Judgment  was  rendered  to  the  effect  that  the  plaintiff, 
Conant^  recover  from  Franklin  G.  Frary  the  amount  due  on 
the  notes ;  that  a  receiver,  who  was  appointed  by  the  oourt^ 
sell  the  whole  of  the  property,  and  that  out  of  the  proceeds 
the  costs  be  first  paid,  and  secondly  the  partnership  debts,  and 
that  one-half  of  the  residue,  if  any,  be  paid  to  the  appellant 
on  said  judgment  against  said  Franklin  G.  Frary.  There  wa» 
no  objection  below,  either  to  the  form  or  substance  of  the 
judgment  as  rendered. 

We  proceed  to  consider  the  grounds  upon  which  it  is  claimed,, 
in  the  brief  of  counsel  for  the  appellant,  that  the  judgment 
should  be  reversed. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  per- 
mitting the  cross  complainants  to  be  made  parties.  It  is  argued 
that,  as  they  were  not  necessary  parties  to  the  original  action 
as  defendants,  they  could  not  make  themselves  such  over  the 
objection  of  the  plaintiff.  We  do  not  regard  the  cross  com- 
plainants as  defendants  to  the  original  action,  but  as  plainti& 
in  the  cross  action.  Their  cross  complaint  is  called  an  answer, 
but  it  sets  up  new  facts,  not  in  bar  of  the  original  complaint, 
but  as  ground  for  relief,  and  contains  a  proper  prayer  for  relief. 
It  has  all  the  essentials  of  a  cross  complaint,  and  should  be 
regarded  as  such.  Campbell  v.  Routt,  42  Ind.  410.  We  think 
it  was  entirely  proper  to  permit  the  cross  complainants  to  file 
their  cross  complaint.  It  is  urged  that,  as  all  the  proper  par- 
ties to  the  cross  complaint  were  not  before  the  court,  viz.,  the 
alleged  partners,  the  court  could  not  settle  the  questions  aris- 
ing thereon.  This  objection  was  not  made  by  the  demurrer, 
or  in  any  other  manner  in  the  court  below.  It  cannot  be  made 
successfully,  for  the  first  time,  in  this  court. 

We  come  now  to  the  principal  point  on  which  it  is  claimed 
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that  error  was  committed.  It  is  not  shown  in  the  cross  com- 
plaint, or  otherwise,  that  the  debts  due  from  the  firm  to  the 
several  cross  complainants  existed  at  the  time  of  the  execution 
of  the  mortgages.  The  inference,  we  think,  is  that  most  of 
.the  debts  accrued  after  the  execution  of  the  first  mortgage,  and 
probably  some  of  them  after  the  execution  of  the  second.  And 
it  is  insisted  by  the  appellant  that  the  creditors  of  the  firm, 
whose  debts  did  not  exist  at  the  time  the  mortgages  were  exe- 
cuted respectively,  cannot  have  preference  or  priority  over  the 
mortgage  thus  given,  when  the  particular  debts  had  not  been 
contracted ;  in  other  words,  that  the  mortgagee  acquired  a  lien 
on  the  property,  which  he  could  enforce  to  the  exclusion  of 
partnership  creditors,  becoming  such  after  the  mortgages 
respectively  were  executed. 

It  is  clear  that  Franklin  G.  Frary,  to  secure  his  individual 
debt,  could  mortgage  the  partnership  property  only  to  the 
extent  of  his  interest  therein.  "  No  partner  has  an  exclusive 
right  to  any  part  of  the  joint  stock,  until  a  balance  of  accounts 
has  been  struck  between  him  and  his  co-partners,  and  the 
amount  of  his  interest  accurately  ascertained.  The  interest  of 
each  partner  in  the  partnership  property  is  his  share  in  the 
fiurplus,  aftier  the  partnership  accounts  are  settled  and  all  just 
claims  satisfied.''  3  Kent  Com.  37.  See,  also,  Menagh  v.  TF7ii<- 
well,  52  N.  Y.  146 ;  Smiikv.  Evans,  37  Ind.  526. 

From  this  principle  it  would  seem  to  fpUow  that  the  lien 
acquired  by  the  mortgagee  was  only  a  lien  upon  what  might 
be  the  share  of  Franklin  G.  Frary  after  the  settlement  of  the 
partnership  accounts  and  the  payment  of  all  partnership  debts. 
Then,  it  is  a  well  established  general  principle  of  equity,  that 
the  creditors  of  an  insolvent  partnership  are  entitled  to  have 
the  partnership  assets  applied  in  satisfaction  of  their  debts,  in 
preference  to  the  creditors  of  the  individual  partners.  We 
need  not  stop  to  inquire  whether  this  equitable  right  of  the 
partnership  creditors  is  to  be  worked  out  through  the  equities 
of  the  partners  or  otherwise.  The  principle  is  thoroughly 
established.  Menagh  v.  Whitwell,  supra ;  Waehbum  v.  Bank 
<if  Bellows  Falls,  19  Ver.  278 ;    Lovejoy  v.  Bowers,  11   N, 
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H.  404;  1  Tudor  Lead.  Cas.  552;  Mailockv.  MaUock,  5  Ind. 
403;  Weyerv.  Thomburgh,  15  Ind.  124. 

It  would  seem  to  follow  &om  the  proposition,  that  the  mort* 
gagee  acquired  no  lien  except  upon  the  share  that  might  be 
due  to  the  mortgagor  after  the  settlement  of  partnership 
accounts  and  the  payment  of  the  partnership  debts,  that  the 
partnership  debts  must  all  be  paid  before  such  share  can  be 
ascertained  and  determined,  and  hence,  that  debts  accruing 
after  the  execution  of  the  mortgages  must  be  first  paid,  as  well 
as  those  which  accrued  before  the  mortgages  were  given. 

No  case  has  been  cited  by  counsel,  and  in  our  own  researches 
we  have  found  none,  which  holds  that  debts  thus  subsequently 
contiteted  stand  upon  ground  in  anywise  different  from  that 
occupied  by  previous  ones. 

The  case  of  Lovejoy  v.  Bowers,  supra,  holds  that  there  is  no 
such  distinction.  There,  a  partner  had  executed  a  mortgage, 
to  secure  his  own  indebtedness,  on  the  partnership  effects. 
The  mortgagee  had  permitted  the  property  to  be  used  in  the 
partnership  business,  as  in  this  case,  after  the  execution  of  the 
mortgage.  Partnership  debts  were  contracted  both  before  and 
after  the  execution  of  the  mortgage,  and  the  question  arose 
whether  these  creditors  were  entitled  to  priority  of  payment 
out  of  the  partnership  effects.  Counsel  urged,  as  in  this  case, 
that  the  subsequent  creditors  were  not  entitled  to  such  prior- 
ity. But  the  court  said :  '^  The  distinction  between  prior 
and  subsequent  creditors,  taken  in  the  argument,  cannot  be  sup- 
ported." The  court  added  :  *'  Considered  as  a  mortgage  of 
the  interest  of  one  partner  in  the  partnership  property,  and 
admitting  that  such  mortgage  might  be  valid  as  between  the 
parties,  the  mortgagee  having  permitted  the  mortgagor  to  con- 
tinue the  business,  could  only  be  entitled  to  such  surplus  as 
might  remain  after  the  payment  of  the  partnership  debts, 
whether  contracted  before  or  after  the  execution  of  the  mort- 
gage. He  could  stand  in  no  better  situation  than  the  mort- 
gagor in  this  respect." 

From  these  considerations  we  are  of  opinion  that  the  crosi^ 
complainants,  as  creditors  of  the  firm,  are  entitled  to  prioritjr 
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of  payment,  whether  their  claims  aocraed  before  or  after  the 
execation  of  the  mortgages  in  question. 

What  we  have  said  disposes  of  all  the  grounds  upon  which 
a  reversal  is  claimed.    We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


G0MB8  V.  Etteb. 

BBAnnMO  AsBOCiAnoN.— PKeoiin^.— Cbmp2a«n<  (o  Beoover  AaBesamenL—X 
complaint  to  recover  an  asaeBsment  against  lands,  for  the  constraction  of 
a  ditch,  under  the  act  of  March  11th,  1867  (3  Ind.  Stat  228),  must  show  a 
■ahstantial  compliance  with  all  the  requirements  of  the  statute ;  and 
the  sufficiency  of  the  complaint  cannot  be  determined  by  looking  to  the 
petition  filed  with  the  complaint. 

fiAHE. — Such  complaint  must  show  that  the  appraisenwere  residents  oi  the 
oountj,  and  not  of  kin  to  any  of  the  parties. 

From  the  Johnson  Common  Pleas. 

O.  M.  Overstreet  and  A.  B.  Hwnier,  for  appellant. 
T.  W.  Woollen  and  C.  Byfield,  for  appellee. 

Downey,  J. — This  was  an  action  to  recover  the  amount 
assessed  against  lands  of  the  appellant  to  construct  a  ditch, 
under  the  act  of  March  11th.  1867,  Acts  Begular  Session^ 
p.  186.     3  Ind.  Stat.  228. 

The  complaint  states,  that  in  June,  1869,  the  plaintiff  filed 
his  petition  to  the  board  of  commissioners  of  the  county,  stat- 
ing, among  other  things,  his  desire  to  drain  and  reclaim  cer- 
tain lands  owned  hj  him  in  the  county  of  Johnson,  etc.,  which 
are  described,  by  constructing  a  certain  ditch,  a  description  of 
which  is  given,  to  be  four  feet  in  width  at  the  top,  two  feet 
wide  at  the  bottom,  and  with  a  fell  of  one  inch  to  three  rods; 
which  ditch,  it  is  alleged,  could  not  be  constructed  and  said 
land  be  drained  without  affecting  other  lands  in  said  county, 
a  description  of  which  is  given,  owned  by  the  defendant  and 
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others ;  that  at  said  term  of  the  board  of  commissioners,  the 
board  appointed  three  persons,  named,  disinterested  freehold- 
ers, not  of  kin  to  the  petitioner,  appraisers,  to  assess  the  ben- 
efits and  damages  to  the  lands  described  by  reason  of  the  con- 
struction of  said  ditch ;  that  on  the  24th  day  of  June,  1869, 
the  plaintiff  handed  to  said  appraisers  a  transcript  of  the  pro- 
ceedings in  said  court  on  said  petition,  and,  in  July,  1869,  he 
served  a  written  notice  on  each  of  the  persons  above  named, 
whose  lands  would  be  affected  by  the  construction  of  said  ditch, 
by  reading,  including  the  defendant  herein,  notifying  said  per- 
sons, including  the  defendant,  that  said  appraisers  would  meet 
on  the  14th  day  of  August,  1869,  at  eight  o'clock  A.  M.,  at 
the  beginning  of  said  ditoh ;  that  said  notice  was  served  upon 
said  persons,  including  defendant,  more  than  ten  days  before 
tiie  time  of  meeting  of  said  assessors ;  and  plaintiff  avers,  that 
on  the  23d  day  of  November,  1869,  he  filed  said  written  notice^ 
"With  his  affidavit  attached  thereto,  that  the  same  had  been  so 
served  by  him,  in  the  auditor's  office  of  said  county.  The 
complaint  then  says :  '^  Copies  of  which  petition,  transcript^ 
and  notice  and  affidavit  are  filed  herewith,  and  made  pari 
hereof/' 

And  the  plaintiff  further  avers,  that~  on  the  14th  day  of 
August,  1869,  said  appraisers  met  at  the  beginning  of  said 
described  ditoh,  at  eight  o'clock,  A.  M.,  of  said  day,  and  pro- 
ceeded to  and  did  view  all  the  lands  liable  to  be  affected  in  any 
way  by  the  construction  of  said  ditoh,  and  made  out  accord- 
ing to  law  a  schedule  and  assessment  of  lands  benefited  by 
the  construction  of  said  ditoh,  and  filed  the  same  in  the  record- 
er's office  of  said  county  on  the  14th  day  of  August,  1869,  a 
copy  of  which  assessment,  it  is  alleged,  is  filed  with  the  com- 
plaint; that  said  appraisers,  in  said  assessment,  assessed  as 
benefits,  by  the  construction  of  said  ditoh,  the  sum  of  twenty- 
one  dollars  and  twenty-five  cents  to  the  south-east  quarter  of 
the  north-east  quarter  of  section  85,  and  forty  dollars  to  the 
west  half  of  north-west  quarter  section  35,  all  in  township  13, 
range  3  east,  in  said  county,  owned  by  defendant. 

It  is  further  alleged,  that,  in  pursuance  of  his  said  petitiofi^ 
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in  1869,  he  did  complete  the  construction  of  said  ditch,  as 
described  in  said  petition,  and  in  1869  said  defendant  paid 
part  of  the  amount  assessed  against  said  west  half  south-west 
quarter,  and  after  the  completion  of  said  ditch,  in  1869,  he 
demanded  of  said  defendant  the  payment  of  the  remainder ; 
that  the  defendant  refused,  and  still  refuses  to  pay  the  same ; 
that  the  same  was  due  to  him  from  the  defendant  in  1869,  and 
still  remains  due  and  unpaid ;  wherefore  he  demands  judg- 
ment for  fifty  dollars,  that  the  same  be  decreed  a  lien  on 
said  lands,  that  the  same  be  sold,  etc. 

The  first  question  raised  by  the  assignment  of  errors  is 
upon  the  sufficiency  of  the  complaint.  In  deciding  upon  the 
sufficiency  of  the  complaint,  we  cannot  look  to  the  petition 
filed  with  it,  but  must  look  to  the  averments  contained  in  the 
pleading  itself.  Knight  v.  The  Flat  Rocky  etc.,  Co.,  45  Ind. 
134. 

The  first  ground  of  objection  to  the  complaint  is,  that  the 
petition  did  not  state  that  the  lands  to  be  drained  are  in  the 
county  where  the  proceeding  was  commenced.  We  cannot 
look  to  the  petition.  The  complaint  avers  that  the  petition 
did  so  state.     This  must  be  be  taken  as  true  on  demurrer. 

The  second  ground  of  objection  is,  that  it  does  not  appear 
that  the  appraisers  were  residents  of  the  county ;  that  it  states 
they  were  "  disinterested  fireeholders,  not  of  kin  to  the  peti- 
tioner,''  but  does  not  state  that  they  were  residents  of  the 
county.     This  is  true. 

The  first  section  of  the  act  requires  that  the  appraisers  shall 
be  "  disinterested  freeholders  of  the  county  in  which  the  appli- 
cation is  made,  and  not  of  kin  to  any  of  the  parties.^^  The 
complaint  also  fiiils  to  allege  that  the  assessors  were  not  of  kin 
to  any  of  the  parties,  but  only  states  that  they  were  not  of  kin 
to  the  petitioner.  In  a  proceeding  like  this,  the  complaint 
should  show  a  substantial  compliance  with  all  the  statutory 
requirements. 

Other  objections  are  made  to  the  complaint.  As  to  them  it 
can  be  amended,  if  necessary.  For  the  reasons  already  stated^ 
it  must  be  held  bad. 
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The  judgment  is  reversed^  with  costs^  and  thecause  remanded^ 
with  instnictions  to  sustain  the  demurrer  to  the  complaint. 


Cbone  v.  The  State. 

lilQTTOB  Law. — IndietmenL — ^An  indictment  tinder  tlie  act  of  Febmarjr  27ih^ 
1873,  to  regulate  the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151), 
zHefpng  that  the  sale  was  made  after  the  hour  of  nine  o'clock  f.  m^  need 
not  aver  that  the  defendant  had  a  permit.  Having  a  permit  is  no  part 
of  the  offence,  or  description  of  the  offence. 

BAME.-^SUUule  Ckmstrued, — Section  10  of  said  act  creates  no  offence  inde- 
pendent of  that  defined  in  section  1,  and  the  two  sections  must  be  ooik 
stmed  together. 

From  the  Marion  Criminal  Circuit  Court. 

Wp  W.  Leathers,  for  appellant. 

C.  A.  BusUrhy  Attorney  General,  iJ.  P.  Parker^  Prosecuting 
Attorney,  and  J.  M.  Cfropaey,  Prosecuting  Attorney,  for  the 
State.  * 

BiDDLE,  J. — The  appellant  was  indicted  for  violating  the 
^'  act  to  regulate  the  sale  of  intoxicating  liquors,^'  et<s.,  approved 
February  27th,  1873.    Acts  1873,  p.  151.      , 

Section  1  enacts,  "  that  it  shall  be  unlawful  for  any  person 
or  persons,  by  himself  or  agent,  to  sell,  barter,  or  give  away 
for  any  purpose  of  gain,  to  any  person  whomsoever,  any  intox- 
icating liquors  to  be  drunk  in,  upon,  or  about  the  building  or 
premises  where  the  liquor  is  sold,  bartered,  or  given  away,  or 
in  any  room,  building,  or  premises  adjoining  to  or  connected 
with  the  place  where  the  liquor  is  sold,  bartered,  or  given 
away  for  the  purpose  of  gain,  until  such  person  or  persons  shall 
have  obtained  a  permit  therefor  from  the  board  of  commis- 
sioners of  the  county  where  he  resides,  as  hereinafter  pro- 
vided.*' 
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Section  10  enacts^  that  '^  a  permit  granted  under  this  act  shall 
not  authorize  the  person  so  receiving  it  to  sell  intoxicating  liquors 
on  Sunday^  nor  upon  the  day  of  any  state^  county,  township, 
or  municipal  election  in  the  township/town,  or  city  where  tho 
same  may  be  held,  nor  upon  Christmas  day,  nor  upon  the  4th 
of  July,  nor  any  Thanksgiving  day,  nor  upon  any  public  hoi* 
iday,  nor  between  9  o'clock  p.  m.  and  6  o'clock  a.  m.;  and  any 
and  all  sales  made  on  any  such  day,  or  after  9  o'clock  on  any 
evening,  are  hereby  declared  to  be  unlawful,  and  upon  convic- 
tion thereof  the  person  so  selling  shall  be  fined  not  less  than 
five  dollars  nor  more  than  twenty-five  dollars  for  each  sale 
made  in  violation  of  this  section." 

Section  14  enacts  the  penalty  incurred  under  section  1,  which 
is  ^^  a  fine  of  not  less  than  ten  dollars  nor  more  than  fifty  dol* 
lars,  or  be  imprisoned  in  th^  jail  of  the  county  not  less  than 
ten  nor  more  than  thirty  days." 

There  is  no  other  portion  of  the  act  which  particularly  aficcts 
the  question  beiore  us. 

Besides  the  formal  parts  of  the  indictment,  the  material 
charge  in  it  is,  that  Jacob  Crone  on,  etc.,  at,  etc.,  did  unlaw- 
fully sell  to  Allen  Short,  for  the  purpose  of  gain,  two  gills  of 
intoxicating  liquor,  at  and  for  the  price  of  ten  cents,  and  did 
then  and  there  sufier  and  permit  the  said  liquor  to  be  drunk 
in  the  building  and  upon  the  premises  where  the  same  was 
sold,  the  said  liquor  being  then  and  there  sold  as  aforesaid  by 
him,  the  said  Jacob  Crone,  afi^er  the  hour  of  nine  o'clock  in 
the  evening,  and  aft^er  the  hour  of  nine  o'clock  P.  H.  of  said 
day,  contrary,  etc. 

There  was  a  motion  to  quash  the  indictment  overruled,  plea 
of  not  guilty,  trial  by  jury,  conviction,  fine  ten  dollars,  motion 
for  a  new  trial  overruled,  exception,  judgment,  and  appeal. 

The  errors  assigned  are  : 

1.  Overruling  the  motion  to  quash  the  indictment. 

2.  Overruling  the  motion  for  a  new  trial. 

It  is  urged  in  support  of  {he  first  error,  that  the  indictment 
is  founded  on  section  10,  and  therefore  should  aver  that  the 
appellant  had  a  permit ;  that  without  such  averment  it  could 
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not  be  ascertained,  upon  conviction,  whether  the  appellant  had 
incurred  the  penalty  under  section  10  or  that  under  section  1; 
and  that  the  record  could  not  be  pleaded  in  bar  of  a  subse- 
quent prosecution  for  the  same  offence. 

We  are  of  opinion  that  the  indictment  does  not  rest  solely 
on  section  10.  This  section  creates  no  offence  independent  of 
that  defined  in  section  1.  The  two  sections  must  be  construed 
together.  A  permit  authorizes  the  sales  described  in  section 
1  on  all  days  and  in  every  hour  of  the  day ;  section  10  limits 
the  permit,  so  that  it  shall  not  authorize  such  sales  on  certain 
days  therein  excepted,  nor  within  certain  hours  of  the  day. 
The  sales  prohibited  by  section  10  must  be  construed  to  mean 
such  sales  as  are  described  in  section  1,  otherwise  no  commer- 
cial sale  of  intoxicating  liquors,  or  for  medical,  chemical,  or 
mechanical  purposes,  or  for  the  pse  of  the  arts  and  sciences, 
could  be  made  on  the  prohibited  days,  nor  within  the  inter- 
dicted hours,  nor  after  nine  o'clock  on  any  evening  in  any 
other  day  in  the  year.  It  is  easy  to  see  that  this  was  not  the 
intention  of  the  legislature,  for  we  cannot  suppose  that  they 
would  have  prohibited,  in  terms,  such  sales  on  certain  days  in 
the  year,  and  within  certain  hours  in  the  night  time,  as  men- 
tioned in  section  10,  and  leave  such  sales  unprohibited  on  all 
other  days  and  within  the  usual  business  hours  throughout  the 
remainder  of  the  year.  The  act  nowhere  makes  the  mere  sale 
of  intoxicating  liquors  an  offence. .  To  be  a  subject  of  prose- 
cution, the  sale  must  be  of  a  particular  character,  as  a  sale  of 
the  liquor  to  be  drunk  on  the  premises,  to  a  minor,  a  person 
intoxicated,  etc.,  and  must  be  made  anofiencein  terms  by  the 
act.  A  punishable  offence  must  be  clearly  defined  by  statute; 
it  cannot  be  created  by  construction. 

It  is  also  insisted  upon  that  the  indictment  is  invalid  for 
want  of  an  averment  that  the  appellant  had  a  permit.  Hav- 
ing a  permit  is  no  part  of  the  offence,  nor  description  of  the 
offence.  If  such  an  averment  was  made,  it  would  not  require 
proof,  nor  would  it  impose  more,  or  excuse  less  evidence  on 
the  trial.  It  would  not  in  any  way  change  the  legal  effect  of 
the  indictment.     But  it  in  naid  that  such  an  averment  ^n0 
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neoessary  for  the  purpose  of  ascertaining  what  penalty  would 
be  incurred  under  the  indictment  in  .case  of  a  conviction.  We 
see  no  difficulty  here.  The  penalty  prescribed  under  section  1 
is  not  applicable  to  this  indictment,  because  it  does  not  allege 
that  the  sale  was  made  without  a  permit ;  and  the  penalty  pre- 
scribed in  section  10  is  applicable  to  thi^  indictment,  because 
it  alleges  the  sale  to  have  been  made  within  the  prohibited 
hours,  which  is  not  a  violation  of  any  other  section  in  the  act. 
Besides,  the  penalty  incurred  under  an  indictment  is  matter 
of  law,  and  not  of  iact,  which  must  be  averred  and  proved* 
In  support  of  these  views,  see  LehriUer  v.  The  State,  42  Ind. 
383;  Lehritter  Y.  The  State,  42  Ind.  482;  Landaner  v.  The 
State,  42  Ind.  483;  Hidaman  ^\.  The  State,  42  Ind.  500; 
Groe8ch  v.  2%e  State,  42  Ind.  547;  Gim  v.  The  State,  44  Ind. 
218;  Bearddey  v.  The  State,  ante,  p.  240. 

As  to  the  second  error,  we  have  read  the  evidence  carefully, 
and  are  of  the  opinion  that  it  would  convince  a  &ir-minded 
jury,  beyond  a  reasonable  doubt,  that  the  defendant  committed 
the  offence  charged  against  him  in  the  indictment.  In  the 
case  cited  by  the  appellant,  Anderson  v.  The  State,  39  Ind.  553, 
*'  the  evidence  did  not  show  that  the  person  who  sold  the  liquor 
was  the  agent  of  Anderson,  or  employed  by  him,  or  that 
Anderson  had  any  knowledge  of  the  sale.^^  In  this  case, 
although  the  sale  was  made  by  a  barkeeper,  the  evidence  tends 
so  strongly  to  show  that  the  appellant  had  full  knowledge  of 
the  transaction,  and  assented  thereto,  that  a  doubt  of  these 
fiicts  would  be  light  and  frivolous. 

The  judgment  is  afi&rmed. 

Downey  and  Buskibk,  JJ. — ^We  concur  in  the  judgment 
of  affirmance  in  this  case,  but  not  in  all  the  views  expressed 
by  our  brother  Biddle  in  his  opinion.  We  have  already,  in 
several  cases,  stated  our  views  as  to  the  proper  construction  of 
section  10  of  the  act,  and  do  not  deem  it  necessary  to  repeat 
them  here. 


being 
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harmonious  in  opinion  as  to  the  ground  on  which  they  con- 
clude the  judgment  below  should  be  affirmed,  and  not  coming 
to  that  conclusion  mjself,  I  deem  it  proper  to  state  the  gromids 
of  my  dissent. 

Passing  by  any  other  objections,  the  indictment,  I  think,  is 
£itally  defective  in  not  alleging  whether  the  defendant  had  or 
had  not  a  permit  to  sell  intoxicating  liquors. 
'  The  indictment,  I  think,  must  be  regarded  as  based  upon 
eithei:  the  first  or  the  tenth  section  of  the  statute,  and  not  upon 
both  of  them  combined,  inasmuch  as  the  penalties  prescribed 
for  the  violation  of  each  are  different. 

The  first  section  of  the  act  makes  it  unlawful  to  sell  any 
intoxicating  liquQrs  to  be  drunk  on  or  about  the  premises 
where  sold,  without  having  obtained  a  permit,  as  provided 
for.  The  penalty  prescribed  for  a  violation  of  this  section  is 
a  fine  of  not  less  than  ten  nor  more  than  fifty  dollaiS;  or 
imprisonment  for  not  less  than  ten  nor  more  than  thirty 
days. 

The  tenth  section  provides,  that  a  permit  granted  under  tbe 
act  shall  not  authorize  the  person  receiving  it  to  sell  intoxi- 
<sating  liquors  (amongst  other  times),  between  nine  o'clock  P. 
H.  and  six  o'clock  ▲.  H.,  and  declares  all  sales  in  contraven- 
tion of  that  section  unlawful.  The  penalty  prescribed  for  a 
violation  pf  the  tenth  section  is  a  fine  of  not  less  than  five,  nor 
more  than  twenty>five  dollars. 

Thus,  it  is  seen  that  for  selling  without  a  permit  a  party  is 
subjected  to  a  fine  ranging  firom  ten  to  fifty  dollars,  or  impris- 
onment ;  while,  for  selling  with  a  permit,  but  at  the  inter- 
dicted times,  he  is  only  subjected  to  a  fine  ranging  firom  five 
to  tvrenty-five  dollars,  but  not  imprisonment. 

As  the  offences  defined  in  the  two  sections  are  different,  and 
the  penalties  prescribed  for  their  violation  difierent,  the  indictr 
ment  ought  to  be  so  certain  as  to  show  on  its  face  which  one 
of  the  sections  has  been  violated,  and,  therefore,  what  penalty 
has  been  incurred. 

It  is  conceded,  in  the  opinion  of  the  majority  of  the  cooit, 
that  the  penalty  prescribed  for  the  violation  of  the  first  seo- 
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tion  is  not  applicable  to  the  case  made^  because  the  indictment 
does  not  allege  that  the  sale  was  made  without  a  permit.  But 
the  court  hold  that  the  penalty  prescribed  for  a  violation  of 
the  tenth  section  is  applicable.  The  court  say^  '^  Having  a  per-, 
mit  is  no  part  of  the  offence  nor  description  of  the  offence."  I 
think  differently.  If  the  having  a  permit  is  not  a  part  and 
descriptive  of  the  offence  defined  by  the  tenth  section,  then  a 
person  is  subjected  to  a  less  penalty  for  selling  without  a  permit, 
afler  nine  o'clock  at  night,  or  at  the  other  times  interdicted  by 
that  section,  than  he  is  for  selling  generally  without  a  permit. 

If  the  sale  was  made  without  a  permit,  the  first  section  of 
the  statute  was  violated,  and  the  higher  penalty  incurred.  If 
it  was  made  with  a  permit,  the  tenth  section*  was  violated,  and 
the  less  penalty  was  incurred. 

I  see  no  reason  for  saying  that  the  tenth  section  of  the 
statute  was  violated,  rather  than  the  first. 

The  pleader,  doubtless,  by  alleging  the  sale  to  have  been 
made  after  nine  o'clock  at  night,  intended  to  frame  his  indict- 
ment upon  the  tenth  section.  But  the  &cts  charged,  as  has 
already  been  stated,  are  a  violation  of  the  first  section,  if  the 
defendant  had  no  permit.  If  he  had  a  permit,  they  are  a  vio- 
lation of  the  tenth  section.  One  or  the  other  of  these  sections 
was  violated,  but  the  indictment  does  not  show  which ;  and 
for  that  reason  it  is,  in  my  opinion,  &tally  defective.  Cbm- 
fnomoeaMh  v^  Macuboy,  3  Dana,  70. 

Upon  a  plea  of  guilty  to  this  indictment^  or  upon  convic- 
tion, the  court  cannot  know  judicially  whether  the  defendant 
had  or  had  not  a  permit ;  and  therefore  cannot  know  whether 
to  inflict  the  penalty  prescribed  for  a  violation  of  the  first,  or 
that  prescribed  for  a  violation  of  the  tenth  section. 

I  close  this  opinion  with  an  extract  from  Bishop  Crinu 
Proced.  vol.  1,  sec.  506 : 

^'The  charge  must  contain  such  a  description  of  the 
crime,  that  the  defendant  may  know  what  crime  he  is 
called  upon  to  answer;  that  the  jury  may  appear  to  be  war- 
ranted in  their  conclusion  of  guilty,  or  not  guilty,  upon  the 
premises  delivered  to  them  ;  and  ibat  the  court  may  see  such 
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a  definite  crime  that  they  may  apply  the  punishment  which 
the  law  prescribes/^ 

Sec.  539.  "  Moreover,  the  public  safety  requires  that  what- 
ever is  to  guide  the  court  in  pronouncing  the  judgment  of  the 
law  shall  distinctly  appear  in  allegation.  If  it  does  not,  no 
decision  can  be  a  precedent  for  another,  and  the  law  will  cease 
to  be  a  system  of  known  authority,  but  the  prejudices  of  the 
particular  men  who  hold  the  office  of  judge,  and  not  estab- 
lished rule,  will  determine  the  destinies  of  those  who  are 
accused  of  crime.  Out  of  a  beginning  like  this  may  even  flow 
the  swollen  stream  of  a  despotism  which  will  sweep  away  all 
law.^' 

For  these  reasops,  I  am  of  opinion  that  the  motion  to  quash, 
which  was  made  in  the  court  below,  should  have  been  sofi* 
tained. 

Pettit,  C.  J. — I  concur  in  the  above  opinion  of  Judge 

WOBDEN. 


Battler  v.  The  State. 

Cbiuinaii  liAyr.-^IneesL-^StqhMother  and  /SiEgHSbn.— Under  the  statate^  2 
G.  &  H.  452,  sec.  45,  to  constitute  the  crime  of  incest  from  sexual  inter- 
course between  a  step-mother  and  her  step-eon,  they  must  each  have  had 
knowledge  of  their  relationship,  and  the  indictment  must  show  sadi 
knowledge. 

Same. — The  crime  in  such  case  is  a  joint  one,  and  must  be  so  charged,  and 
one  of  the  parties  cannot  be  legally  guilty  unless  the  other  is  also  guilty. 
They  may  be  tried  separately,  and  one  may  be  convicted  and  sentenced 
before  the  other  is  tried.  If  one  is  acquitted,  the  other  must  be  discharged, 
and  the  acquittal  of  one  may  be  pleaded  in  bar  of  a  prosecution  againtt 
the  other. 

.From  the  Wayne  Circuit  Court 
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A.  B.  Youngj  for  appellant. 

C  A,  Bualdrky  Attorney  General^  for  the  State. 

Downey,  J. — This  was  a  prosecution  against  the  appellant 
for  incest.    The  charge  in  the  indictment  is  as  follows : 

''  The  grand  jurors  for  said  State  of  Indiana  impanelled, 
charged  and  sworn  in  the  Wayne  Circuit  Court  to  inquire 
within  and  for  the  body  of  the  same  said  county  of  Wayne, 
upon  their  oath  charge  and  present  that  Arthur  Baumer,  late 
of  said  county,  at  said  county,  on  the  30th  day  of  May,  A. 
D.  1874,  did  then  and  there  unlawfully  have  sexual  inter- 
course with  his  step-mother,  Augusta  Baumer,  then  and  there 
knowing  the  said  Augusta  Baumer  to  be  his  step-mother,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of 
.  Indiana.^' 

The  defendant  moved  the  court  to  quash  the  indictment,  but 
his  motion  was  overruled,  and  he  excepted.  He  then  pleaded 
a  special  plea  in  bar,  in  which  he  alleged,  "  that  the  said  grand 
jury,  which  found  and  returned  the  indictment,  at  the  Novem- 
ber term,  1874,  of  the  said  court,  also  found  and  returned  at 
the  same  time  into  said  court  as  a  true  bill  and  indictment 
against  Augusta  Baumer,  charging  that  she,  the  said  Augusta, 

on  the day  of  May,  1874,  at  said  county,  did  unlawfully 

have  sexual  intercourse  with  her  step-son  Arthur  Baumer  (this 
defendant  meaning),  she,  the  said  Augusta,  then  and  there 
knowing  that  he,  the  said  Arthur,  was  her  step-son,  which  said 
Augusta  Baumer  so  charged  is  the  same  Augusta  Baumer 
named  in  the  said  indictment  against  this  defendant,  and  the 
said  Arthur  Baumer  named  in  the  said  indictment  against  the 
said  Augusta  was  and  is  this  defendant,  and  the  act  of  sexual 
intercourse  therein  charged  was  the  same  act  of  sexual  inter- 
course charged  in  said  indictment  against  this  defendant,  and 
none  other,  and  the  offences  charged  in  the  said  two  indict- 
ments so  found  and  returned  by  the  said  grand  jury  were  and 
are  the  same  to  all  intents  and  purposes;  and  afterward,  to  wit, 
at  the  said  November  term  of  said  court,  the  said  Augusta 
Vol.  XLIX.— 35 
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Baamer^  being  arraigned  in  said  court  upon  the  said  indictment 
found  and  returned  against  her  as  aforesaid,  pleaded  not  guilty 
thereto,  and  the  issue  being  joined  in  said  cause  between  the 
State  of  Indiana  and  the  said  Augusta,  the  same  came  on  for 
trial  in  said  court  and  was  there  tried  by  a  jury  duly  empan- 
elled in  said  court,  and  on  said  trial  it  was  proved  by  compe- 
tent evidence  and  beyond  a  reasonable  doubt  that  the  said 
Augusta,  at  the  time  of  the  said  alleged  sexual  intercourse,  had 
knowledge  of  the  relationship  existing  between  her  and  the 
«aid  defendant ;  that  she  was  at  said  time  the  step-mother  of 
the  said  defendant,  and  he  was  her  step-son ;  and  there  was  no 
evidence  given  on  said  trial  proving  or  tending  to  prove  that 
the  said  Augusta  was,  at  the  time  of  the  said  alleged  inte^ 
course,  or  at  any  other  time  insane,  or  of  unsound  mind,  or 
incapable  of  understanding  the  criminal  nature  of  said  alleged 
act ;  and  the  said  jury,  having  heard  the  evidence  in  the  cause, 
and  after  due  deliberation  thereon,  found  and  returned  into  said 
court  their  verdict  in  the  words  following,  to  wit :  '  We  the 
jury  find  the  defendant  not  guilty ;'  and  thereupon  the  said 
Augusta  was  discharged  from  said  indictment,  and  the  said 
prosecution  against  her  was  fully  ended ;  wherefore  the  said 
defendant  says  that  the  State  of  Indiana  ought  not  further  to 
prosecute  the  said  indictment  against  hiin,  and  he  prays  Ihat 
he  may  be  discharged  therefrom." 

The  State  demurred  to  this  answer,  the  demurrer  was  sns- 
tained,  and  the  defendant  excepted.  The  prisoner  then  pleaded 
not  guilty,  the  cause  was  tried  by  a  jury,  there  was  a  verdict 
of  guilty,  with  punishment  of  nine  months'  imprisonment  in 
the  county  jail.     Judgment  was  rendered  accordingly. 

The  errors  assigned  bring  in ,  question  the  action  of  the 
court  in  overruling  the  motion  to  quash  the  indictment^  and 
in  sustaining  the  demurrer  to  the  answer. 

The  statute  on  which  the  indictment  is  founded  reads  as 
follows : 

'^  If  any  step-father  shall  have  sexual  intercourse  with  his 
.step-daughter,  knowing  her  to  be  such,  or  if  any  step-mother 
and  her  step-son  shall  have  sexual  intercourse  together,  having 
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knowledge  of  their  relationship,  or  if  any  parent  shall  have 
Bexual  intercourse  with  his  or  her  child,  knowing  him  or  her 
to  be  such,  or  if  any  brother  and  sister,  being  of  the  age  of 
sixteen  or  upwards,  shall  have  sexual  intercourse  together, 
having  knowledge  of  their  consanguinity,  every  person  so 
offending  shall  be  deemed  guilty  of  incest,  and,  on  conviction 
thereof,  shall  be  imprisoned  in  the  state  prison  not  less  than 
two  nor  more  than  ten  years,  or  may  be  imprisoned  in  the 
county  jail  not  less  than  six  nor  more  than  twelve  months.'^ 
^  G.  &  H.  452,  sec.  45. 

The  section  may  be  analyzed  to  advantage. 

1.  It  declares,  that  ^'  if  any  step-father  shall  have  sexual 
intercourse  with  his  step-daughter,  knowing  her  to  be  such,'' 
he  shall  be  guilty.  Here  the  step-daughter  is  not  legally  guilty 
of  any  crime.  The  step-father  is  guilty,  if  he  have  knowledge 
that  she  is  his  step-daughter,  and  this  is  so  whether  she  has 
knowledge  that  he  is  her  step-&ther  or  not.  The  crime  is  sep- 
arate and  several  on  his  part 

2.  '^  If  any  step-mother  and  her  step-son  shall  have  sexual 
intercourse  together,  having  knowledge  of  their  relationship.'' 
This  language,  it  will  be  perceived,  is  quite  different  from  the 
preceding.  It  is  required  that  they  shall  have  sexual  inter- 
oourse  together,  and  that  they  shall  both  have  knowledge  of 
their  relationship.  In  this  case  both  parties  to  the  act  become 
guilty,  and  liable  to  punishment.  The  crime  is  a  joint  one, 
and  one  of  the  parties  cannot  be  guilty  unless  the  other  also 
is  guilty. 

3.  ^^  If  any  parent  shall  have  sexual  intercourse  with  his  or 
her  child,  knowing  him  or  her  to  be  such."  In  this  case,  the 
parent  is  the  only  party  made  criminally  responsible.  The 
orime  is  the  separate  and  several  crime  of  the  parent,  while 
the  child  is  not  punishable  at  all.  Applied  to  persons  sus- 
taining this  relation  to  each  other,  the  law  is  like  it  is  with 
reference  to  the  relation  of  step-father  and  step-daughter. 

4.  "  If  any  brother  and  sister,  being  of  the  age  of  sixteen 
or  upwards,  shall  have  sexual  intercourse  together,  having 
knowledge  of  their  consanguinity."    Here,  as  under  the  seo- 
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ond  clause  of  the  statute^  the  crime  is  joint.  The  parties  muflt 
have  intercourse  together,  with  knowledge  of  their  consan- 
guinity. 

The  indictment  in  this  case  is  on  the  second  clause  of  the 
statute,  and  consequently  we  need  only  decide  upon  the  proper 
construction  of  that  part  of  the  section.  That  its  proper  con- 
struction is  that  which  we  have  already  indicated,  we  think 
is  reasonably  clear,  upon  the  language  of  the  statute  itself. 

We  are  referred  by  counsel  for  appellant  to,  and  cite  in  sop- 
port  of  this  construction  of  the  statute,  the  following  authori- 
ties :  Bishop  Stat.  Crimes,  sees.  731, 721,  and  702  ;  Hie  State 
V.  Byron,  20  Mo.  210 ;  Noble  v.  The  State,  22  Ohio  St.  541 ; 
Ddany  v.  The  People,  10  Mich.  241.  In  the  last  named  case 
the  information  was  on  a  statute,  the  language  of  which,  so 
&r  as  it  affected  the  case  in  judgment,  was  as  follows :  ^'  If 
any  man  and  woman,  not  being  married  to  each  other,  shall 
lewdly  and  lasciviously  associate  and  cohabit  together,  *  * 
every  such  person  shall  be  punished,"  etc.  It  was  held,  that 
the  offence  was  joint,  and  that  both  of  the  parties  most  be 
guilty,  or  neither. 

The  indictment  in  the  case  which  we  are  considering  aUeges 
only  that  the  defendant  "  did  unlaw&Uy  have  sexual  inter- 
course with  his  step-mother,  Augusta  Baumer,  then  and  there 
knowing  the  said  Augusta  Baumer  to  be  his  step-mother."^ 
Such  an  allegation  of  the  crime  might  have  been  good,  accord- 
ing to  our  view  of  the  statute,  had  the  indictment  been  against 
a  step-father,  or  a  parent,  where  the  guilty  participation  of 
the  other  party  to  the  act  is  not  a  necessary  ingredient  of  the 
crime.  But,  as  between  step-mother  and  step-son,  where  the 
crime  is  joint,  and  where  both  must  be  guilty,  or  neither,  we 
think  it  is  fatally  defective. 

I  follows,  from  what  has  already  been  said,  that  the  coort 
erred  in  sustaining  the  demurrer  to  the  answer  of  the  defend- 
ant, setting  up  the  acquittal  of  Augusta  Baumer,  the  step- 
mother, and  other  party  to  the  alleged  joint  crime. 

In  addition  to  the  above  cited  authorities,  we  may,  on  this 
point,  refer  to  the  following :    Stale  v.   Tom,  2  Dev.  569 ; 
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The  King  v.  The  InhabUanta,  etc.,  13  East,  411 ;  Tarpin  v. 
Tlie  State,  4  Blackf.  72. 

In  the  last  named  case^  which  was  a  prosecution  for  riot 
against  three  persons,  upon  the  trial  two  were  acquitted,  and 
one  found  guilty.  It  was  held,  that  upon  this  verdict  no  judg- 
ment could  be  pronounced  against  the  defendant  found  guilty. 

In  the  case  of  Ddany  v.  The  People,  mipra,  it  was  held,  that 
the  parties  must  both  be  joined  as  defendants  in  the  same 
information,  but  we  do  not  care  to  lay  this  down  as  law. 

Whether  they  be  prosecuted  in  the  same  indictment  or  not, 
the  crime  must  be  charged  as  a  joint  crime.  They  may  be 
tried  separately,  and  one  may  be  convicted  and  sentenced 
before  the  other  is  tried.  If  one  be  tried  and  acquitted,  the 
other  must  be  discharged ;  and,  it  is  said,  in  the  Michigan 
case,  that  if  one  be  tried,  convicted,  and  sentenced,  and  the 
other  tried  and  acquitted,  this  will,  ipso  f ado,  render  the  first 
conviction  void. 

The  judgment  is  reversed,  and  cause  remanded,  with  instruc- 
tions to  quash  the  indictment^  and  discharge  the  defendant. 


Jones  v.  The  State. 


OBnoHAL  Law. — Im/rubAon  — Qramd  Larceny, — Vahe  cf  Pnpaiy, — On  the 
trial  of  a  defendant  indicted  for  grand  larceny,  where  the  value  of  the 
property  is  clearly  proved,  so  lu  to  preclude  any  question  whether  the 
crime  is  grand  or  petit  larceny,  it  is  not  necessary  to  instruct  the  jury  spe- 
cially, as  to  the  value  of  the  property. 

Same. — InttnutUm, — An  instruction  which  states  the  law  correctly,  as  far  as 
it  goes,  will  not  be  held  erroneous  for  not  stating  other  propositions  of  law 
applicable  to  the  case,  there  being  no  special  request  for  further  instruc- 
tions, unless  the  instructions  already  given  are  left  in  such  form  as  to  mis- 
lead the  jury  as  to  the  whole  law  applicable  to  the  case. 

49am£. — Where  an  instruction  in  a  criminal  cause  expressly  informs  the  jury 
that  they  cannot  convict,  unless  the  guilt  of  the  defendant  improved  beyond 
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a  reaaonable  doabt,  a  failure  to  use  the  same  langnage  In  another 
instruction  wiU  not  be  error. 

Same. — Poeaessum  of  Stolen  Property, — ^The  law  imposes  upon  one  who  is 
found  in  the  exclusive  possession  of  property  recently  stolen  the  duty  of 
accounting  for  or  explaining  how  he  came  into  possession  of  such  prop- 
erty, and  his  failure,  when  required  to  speak,  to  give  a  satisfactory  account 
of  how  he  came  into  possession,  or  the  giving  of  a  false  account,  raises  a 
presumption  that  such  person  is  the  thief.  This  presumption  may  be  over- 
come  by  direct  evidence  showing  that  the  person  accused  honestly  came 
into  possession,  or  by  the  attending  circumstances,  or  by  the  good  charac- 
ter and  habits  of  life  of  the  accused. 

Same. — Evidenoe, — Where  a  person  having  stolen  property  in  his  possesaiott 
bases  his  defence  upon  tbe  ground  that  he  purchased  the  property  alleged 
to  have  been  stolen,  of  a  stranger,  and  paid  him  therefor  in  cash,  evidence' 
showing  that  the  accused  actually  had  the  money  to  pay  for  the  propertj 
is  admissible. 

From  the  Hancock  Circuit  Court 

JSr.  J.  Dunbar  and  J.  New,  for  appellant. 

C  A,  BvsUrk,  Attorney  General^  for  the  State. 

BusEiBK^  J. — The  appellant  was  convicted  of  grand  lar- 
ceny. The  error  assigned  calls  in  question  the  action  of  the- 
court  in  overruling  the  motion  for  a  new  trial. 

It  is  claimed  that  the  first  and  second  instructionB  weie 
erroneous.    They  are  as  follows : 

^^1.  In  order  to  a  conviction  of  the  defendant  in  this  case, 
the  State  must  have  proved  to  your  satisfaction,  that  within 
two  years  before  the  finding  of  the  indictment,  and  in  the 
county  of  Hancock  and  State  of  Indiana,  the  defendant  did 
feloniously  steal,  take,  and  drive  away  the  hogs,  or  some  one 
or  more  of  them,  as  alleged  in  the  indictment,  and  that  said 
hogs  were  the  property  of  James  C.  Hank,  as  alleged.'' 

Two  objections  are  urged  to  the  above  instruction.  First, 
that  it  ignores  the  value  of  the  hogs.  Second,  that  the  jury 
were  directed  that  they  might  convict  if  the  facts  stated  were 
proved  to  their  satisfaction;  when  they  should  have  been 
instructed  that  they  could  not  convict  unless  the  fiicts  were 
proved  "  beyond  a  reasonable  doubt." 

It  is  unquestionably  true,  that  the  appellant  could  not  have: 
been  convicted  for  grand  larceny^  unless  it  was  proved  thai 
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the  hogs  stolen  were  of  the  value  of  five  dollars  or  more,  or 
of  petit  larceny,  unless  the  hogs  stolen  were  shown  to  be  of 
some  value. 

The  value  of  the  hogs  alleged  in  the  indictment  to  have 
been  stolen  was  fully  proved,  and  their  value  was  such  as  to 
preclude  any  question  as  to  whether  it  was  grand  or  petit  lar- 
ceny. The  instruction  was  correct,  as  far  as  it  went,  and  if 
the  appellant  desired  it  to  be  more  specific,  he  should  have 
prepared  an  instruction  covering  the  point.  Boffandick  v. 
Raleigh,  11  Ind.  136. 

There  was  no  controversy  in  the  court  below  about  the  value 
of  the  hogs.  The  evidence  of  the  prosecuting  witness  and 
appellant  showed  the  value.  The  only  question  was,  whether 
the  appellant  had  purchased  or  stolen  the  hogs.  ,  The  fifth 
instruction  expressly  informed  the  jury  that  they  could  not 
convict  unless  the  guilt  of  the  defendant  was  proved  beyond 
a  reasonable  doubt.    The  two,  taken  together,  were  right. 

We  think  the  appellant  was  not  injured  in  his  defence  by 
the  instruction  given. 

The  second  instruction  reads  as  follows : 

'^  2.  If  you  find,  from  the  evidence,  that  the  hogs  of  James 
C.  Hank  had  been  feloniously  stolen,  and  that  recently  after- 
ward said  hogs  were  found  in  the  exclusive  possession  of  the 
defendant,  such  possession  unaccounted  for  or  explained  by 
the  defendant  would  raise  a  presumption  of  his  guilt ;  but  such 
presumption  of  guilt  may  be  explained  away  or  repelled  by 
opposing  circumstances,  such  as  unsuspicious  conduct  con- 
nected with  the  possession." 

It  is  insisted,  that  the  second  instruction  is  erroneous, 
because  it  imposed  on  the  appellant  the  duty  of  accounting 
for  or  explaining  the  possession  of  the  stolen  property ;  and 
because  it  restricted  and  limited  the  modes  in  which  the  pre- 
sumption arising  from  the  exclusive  possession  of  goods  recently 
stolen  might  be  overcome  or  repelled. 

The  law  imposes  upon  one  who  is  found  in  the  exclusive 
possession  of  property  which  has  been  recently  stolen,  the 
duty  of  accounting  for  it,  or  explaining  how  he  came  into  pos- 
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session  of  such  property ;  and  his  failure,  when  required  to 
speak,  to  give  a  satis&ctory  account  of  how  he  came  into  pos- 
session, or  the  giving  of  a  false  account,  raises  a  presumption 
that  such  person  is  the  thief.  This  presumption  is  not  con- 
clusive, but  may  be  repelled  or  overcome  in  several  ways  : 

First.  By  direct  evidence  showing  that  the  person  accused 
honestly  came  into  possession  of  the  stolen  property — ^as  that 
he  in  good  fidth  purchased  the  property,  or  took  it  in  pledge,  or 
that  it  was  deposited  with  him  for  safe  keeping,  or  that  it  was 
placed  in  his  apparent  possession  without  his  knowledge  or 
procurement,  and  the  like. 

Second.  Such  presumption  may  be  excluded  or  overcome 
by  the  attending  circumstances,  such  as  the  open  and  notori- 
ous  possession  of  the  property,  and  unsuspicious  conduct  of 
the  accused  in  reference  to  the  possession,  use,  and  claim  of 
ownership  of  such  property. 

Third.  Such  presumption  may  be  explained  away  or 
repelled  by  the  good  character  and  habits  of  life  of  the 
accused. 

If  the  direct  evidence,  or  attending  circumstances,  or  char- 
acter and  habits  of  life  of  the  accused  are  sufficient  to  raise  in 
the  minds  of  the  jury  a  reasonable  doubt  as  to  the  guilt  of  the 
defendant,  he  should  be  acquitted.  But  if  the  possession  of 
the  stolen  property  is  not  explained  in  some  of  the  modes 
above  indicated,  so  as  to  establish  the  innocence  of  the  accused, 
or  create  a  reasonable  doubt  as  to  the  guilt  of  the  accused,  the 
presumption  becomes  conclusive.  Ckickner  v.  Uie  State,  33 
Ind.  412 ;  Smothers  v.  The  StaiCy  46  Ind.  447,  and  authorities 
cited. 

The  instruction  under  examination  correctly  states  the  pre- 
sumption, but  it  is  too  narrow  and  restricted  in  stating  the 
modes  in  which  the  presumption  may  be  repelled  or  explained 
away.  The  instruction  limits  the  explanation  to  '^  opposing 
circumstances,"  and  the  illustration  given  further  restricts  the 
"opposing  circumstances"  to  "unsuspicious  conduct  con- 
nected with  the  possession." 

This  excluded  from  the  consideration  of  the  jury  the  direct 
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evidence  as  to  the  purchase  of  the  hogs^  and  the  effect  of  good 
character  and  habits  of  life  of  the  accused. 

An  instruction  which  states  the  law  correctly^  as  far  as  it 
goes,  will  not  be  held  erroneous  for  not  stating  other  propo- 
sitions of  law  applicable  to  the  csl^,  there  being  no  special 
request  for  further  instructions^  unless  the  instructions  already 
given  are  left  in  such  form  as  to  mislead  the  jury  as  to  the 
whole  law  applicable  to  the  case.  Hill  v.  Netoman,  47  Ind. 
187. 

We  think  the  second  instruction  does  not  fiilly  and  cor- 
rectly express  the  law  applicable  to  the  facts  of  the  case^  and 
hence  was  erroneous. 

It  is  also  claimed  that  the  court  erred  in  the  exclusion  of 
competent  and  material  evidence^  the  attention  of  the  court 
below  having  been  called  to  the  particular  evidence  objected 
to  in  the  motion  for  a  new  trial.  The  appellant  based  his 
defence  upon  the  ground  that  he  had  purchased  the  hogs  alleged 
to  have  been  stolen  from  a  stranger  and  paid  him  therefor  in 
cash  forty-five  dollars.  The  appellant  testified  in  his  own 
behalf.  His  testimony  was^  in  substance^  that  he  had  been 
engaged  for  several  years,  in  a  small  way,  in  the  purchase  of 
stock,  and  especially  hogs ;  that  he  was  returning  from  Indian- 
apolis to  Greenfield,  the  place  of  his  residence,  on  the  cars ; 
that  while  conversing  with  an  acquaintance  on  the  cars  about 
stock,  a  stranger  proposed  to  sell  him  some  hogs,  which  he  said 
were  near  Philadelphia,  in  Hancock  county ;  that  he  and  the 
stranger  got  off  the  cars  at  Philadelphia,  and  went  into  the 
country  one  and  a  half  miles  to  an  inclosed  woods-pasture, 
where  the  stranger  showed  him  thirteen  head  of  hogs,  which 
he  claimed  to  own ;  that  he  purchased  such  hogs  of  the  stran- 
ger and  paid  him  therefor  forty-five  dollars ;  that  he  went  to 
his  home  that  night,  but  returned  two  days  afterward  and  drove 
the  hogs  on  the  public  highway  to  Greenfield,  and  drove  them 
through  the  most  public  street  in  said  town  in  broad  daylight 
to'  his  pens ;  that  on  the  next  day  he  sold  the  hogs  to  several 
persons  in  Greenfield  ;  that  he  did  not  inquire  the  name  of 
the  stranger,  because  he  had  no  memorandum  book  with  him 
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in  which  to  enter  his  name ;  that  the  stranger  gave  as  a  reason 
for  wanting  to  sell  the  hogs  that  he  was  going  to  move  to 
Lafayette^  but  he  had  not  inquired  and  did  not  know  whether 
he  had  moved  or  riot. 

The  cross  examination  was  quite  thorough  and  searching^ 
and  very  strongly  tended  td  show  that  the  appellant  was  a  man 
of  small  means.  When  the  owner  of  the  hogs  called  upon  the 
appellant  he  gave  him  the  same  version  of  the  transaction  that 
he  testified  to  on  the  trial,  and  had  consistently  adhered 
thereto.  The  failure  of  the  appellant  to  produce  the  acquaint- 
ance with  whom  he  was  conversing  on  the  cars  when  the  stran- 
ger proposed  to  sell  him  some  hogs,  and  to  ascertain  whether 
the  stranger  had  removed,  were  well  calculated  to  weaken  the 
force  of  his  testimony ;  but  the  reasonableness  of  his  story  and 
the  weight  due  his  evidence  were  questions  for  the  jury. 

Upon  his  re-examination,  he  was  asked  to  state  where  and 
when  he  procured  the  money  which  he  paid  for  the  hogs,  and 
upon  objection  being  made,  his  counsel  stated  that  he  proposed 
to  prove  that  appellant  had,  on  the  day  before  he  purchased 
the  hogs,  sold  a  cow  and  received  therefi)r  the  mofiey  which  he 
paid  for  the  hogs,  but  the  court  excluded  the  evidence. 

The  evidence  offered  and  excluded  would  not  have  been,  if 
admitted,  entitled  to  much  weight,  but  we  cannot  say  it  was 
wholly  immaterial.  The  appellant,  from  the  start,  claimed  that 
he  had  purchased  the  hogs,  and  had  consistently  adhered  to 
such  statement.  It  was  abundantly  proved  by  several  wit- 
nesses that  the  appellant  had  driven  the  hogs  to  his  home  over 
the  public  highway  in  daylight,  and  had  driven  them  through 
the  most  public  street  of  Greenfield,  in  the  view  of  its  citizens, 
and  had  on  the  next  day  openly  and  publicly  driven  the  hogs 
to  different  persons  and  sold  them.  The  fact  that  he  actually 
had  the  money  to  pay  for  the  hogs,  when  considered  in  con- 
nection with  the  unsuspicious  circumstances  above  stated, 
might  have  had  some  influence  with  the  jury.  We  think  it 
should  have  been  admitted. 

The  judgment  is  reversed;  and  the  cause  is  remanded  fer 
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a  new  tiial^  in  accordance  with  this  opinion.      The  clerk 
will  give  the  necessary  notice  for  the  return  of  the  prisoner. 


Taylob  v.  The  State. 

Ijqtjob  Law  of  1873. — Penaliiea. — ^To  an  indictment  for  selling  intoxicating 
liqnor  without  a  permit,  the  first  penalty  prescribed  in  section  14  of  the  act 
to  regulate  the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151)  is  applicable^ 
and  the  penalty  prescribed  in  section  10  of  said  act  is  applicable  to  an 
indictment  for  selling  with  a  permit,  but  within  the  interdicted  hours. 

Criminal  Law. — IndictmetU  of  Two  Counts. — Oeneral  Finding, — ^Where  ther» 
are  two  counts  in  an  indictment,  under  one  of  which,  if  the  defendant  be 
lound  guilty,  the  fine  would  be  greater  than  under  the  other,  and  the  ver* 
diet  is  general,  and  the  fine  assessed  is  the  lowest  that  could  be  assessed 
under  the  indictment,  the  defendant  cannot  complain  because  the  yerdict 
does  not  show  under  which  count  he  was  found  guilty. 

Liquor  Law. — Etddenoe, — D^enee. — ^Under  an  indictment  for  selling  intoz- 
icating  liquor  to  be  drank  on  the  premises,  without  a  permit,  it  is  not 
necessary  for  the  state  to  prove  that  the  defendant  had  no  pennit.  If  tb» 
defendant  had  a  permit,  he  may  show  it  in  defence. 

From  the  Marion  Criminal  Circuit  Court. 

H.  W.  Harrington  and  H.  Francisco,  for  appellant. 

Cw  A.  Buakirkf  Attorney  General,  for  the  State. 

BiDDLE,  J. — Prosecution  under  the  act  of  February  27th^ 
1873,  (Acts  1873,  p.  151)  against  the  appellant  and  Charles 
Wreidt,  for  selling  intoxicating  liquors. 

The  indictment  contains  two  counts.  The  first  count  chargea 
the  defendants  with  selling  the  liquor,  to  be  drunk  on  the 
premises,  not  having  a  permit,  ^'  the  said  intoxicating  liquor 
being  so  sold  after  the  hour  of  nine  o'clock  of  the  evening,  and 
before  the  hour  of  twelve  o'clock,  p.  M.,  of  said  day ;"  all  of 
which  is  formally  alleged. 

The  second  count  is  the  same  as  the  first,  with  the  excep- 
tion of  an  allegation  that  the  defendants  had  a  permit,  etc.,  at 
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the  time  the  sale  was  made^  bat  that  it  was  made  within  the 
interdicted  hoars* 

A  motion  to  qaash  the  first  coant  was  overruled^  and  exoep- 
tions  taken.  The  defendants  then  both  pleaded  not  guilty  to 
the  entire  indictment. 

Trial  by  the  court.  Finding  of  guilty  against  Taylor,  and 
a  fine  of  five  dollars ;  and  not  guilty  as  to  Wreidt.  Motion 
for  a  new  trial  overruled.  Exception.  Judgment.   Appeal. 

Errors  assigned : 

1.  Overruling  motion  to  quash  first  count. 

2.  In  not  finding  on  each  count  separately. 

3.  In  imposing  a  fine  of  five  dollars. 

4.  Overruling  the  motion  for  a  new  trial. 

There  was  no  error  in  overruling  the  motion  to  quash  the 
first  count  of  the  indictment.  The  selling  without  a  permit 
being  unlawful  at  all  hours  of  the  day,  the  allegation  of  the 
particular  hours  may  be  regarded  as  surplusage. 

This  court  has  already  held  (Downey  and  Bubkibk,  J  J., 
dissenting),  that  section  10  of  the  act  creates  no  offence  inde- 
pendent of  section  1,  but  simply  limits  the  privilege  to  sell 
obtained  by  a  permit  granted  under  the  first  section ;  that  the  two 
sections  must  be  construed  together ;  and  that  section  10  is  appli- 
cable only  to  sales  where  the  liquor  is  to  be  drunk  on  the 
premises.  Otherwise,  all  sales  made  on  the  prohibited  days, 
and  within  the  interdicted  hours  mentioned  in  that  section, 
would  be  indictable  offences,  however  innocent  or  even  com- 
mendable they  might  be.  The  act  will  not  bear  this  construc- 
tion, nor  can  we  suppose  that  the  legislature  meant  such  to  be 
its  effect.  Beardsley  v.  ITieStcUe,  arUe,  p.  240;  Fromer  v.  271* 
StatCj  post,  p.  580 ;  Grone  v.  The  State,  ante,  p.  538. 

In  the  case  before  us,  the  penalty  prescribed  in  section  14 
is  applicable  to  the  first  count  of  the  indictment,  for  selling 
without  a  permit ;  and  the  penalty  provided  in  section  10  is 
applicable  to  the  second  count,  for  selling  with  a  permit,  but 
within  the  interdicted  hours. 

The  act  is  unskilfully  drawn,  confiised,  and  complicated; 
but  the  above,  as  it  seems  to  us,  is  the  only  safe  and  practica* 
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ble  coiistraction  that  can  be  given  to  its  loose  and  uncertain 
terms. 

If  the  appellant  was  found  guilty  under  the  first  count,  the 
fine  could  not  have  been  less  than  ten  dollars;  if  under  the 
second  count,  then  the  fine  could  not  be  less  than  five  dollars ; 
but  as  the  finding  is  general,  it  is  impossible  to  ascertain  from 
the  record  on  which  count  the  finding  was  based. 

This  error,  however,  if  it  be  an  error,  inasmuch  as  the  fine 
is  the  lowest  that  could  be  assessed  under  the  indictment,  is 
not  one  of  which  the  appellant  can  complain.  GriffUh  v.  Hie 
StaJLey  36  Ind.  406. 

We  have  examined  the  evidence,  and  think  it  fiiirly  sustains 
the  finding.  It  was  not  necessary  that  the  State  should  prove 
that  the  appellant  had  no  permit.  If  he  had  a  permit,  it  would 
have  been  good  matter  of  defence  under  the  first  count.  As 
to  the  second  count,  it  was  not  necessary  either  to  allege  or 
prove  that  the  appellant  had  a  permit,  or  had  not  a  permit,  as 
neither  the  allegation  nor  proof  would  have  affected  the  case. 

The  offence  under  the  first  count  was  for  unlawfully  selling 
the  liquor  to  be  drunk  on  the  premises,  without  a  permit ; 
imder  the  second  count,  for  unlawfiiUy  selling  the  liquor  dur* 
ing  the  interdicted  hours^  to  be  drunk  on  the  premises,  in  which 
the  permit  is  immaterial. 

The  judgment  is  affirmed. 

WoBDEK,  J. — ^I  cannot  concur  in  the  conclusion  arrived  at 
by  a  majority  of  the  court.  The  first  count  charged  that  the 
defendant  had  no  permit.  The  second  charged  that  he  had  a 
permit,  as  was  necessary,  in  my  opinion,  in  order  to  show  a 
violation  of  section  10,  The  verdict  finds  the  defendant  guilty 
under  both  counts ;  that  is  to  say,  that  he  had,  and  had  not,  a 
a  permit,  at  one  and  the  same  time.  The  verdict  should  have 
specified  on  which  count  the  defendant  was  guilty.  As  it 
stands,  it  is  utterly  inconsistent  with  itself,  and  should  have 
been  set  aside. 

FetiiT;  C.  J. — ^I  concur  in  the  above  dissenting  opinion. 
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MooBE  V,  The  State,  ex  rel.  Atkinson  et  al. 

Adminibtbatob. — Two  AdministraJton  Making  One  Bond, — Each  Surehf  fat 
ike  Other. — ^Where  two  persons,  administratois  of  the  same  estate,  ioin  ia 
executing  a  bond  with  others  as  their  soretieB,  for  the  f aitfafnl  dischaige 
of  their  duties,  each  of  such  administrators  will  be  held  as  surety  for  the 
other.    BusKiBK,  J.,  dissented. 

Same. — ^An  agreement  made  by  one  of  such  administrators,  hj  which  a  part 
of  the  heirs  relinquish  all  further  claim  to  the  estate,  will  not  release  him 
as  surety  for  the  other  administrator. 

43AME. — Hein  not  EfUiUed  to  Esiaie  Until  Claims  are  PaUL — ^Where  there  are 
claims  against  an  estate,  in  a  suit  on  the  relation  of  the  heirs  upon  the 
bond  of  the  administrator,  it  is  proper  for  the  court  to  direct  that  the 
amount  received  be  retained  by  the  clerk  until  the  further  order  of  the 
court. 

From  the  Blackford  Circuit  Ciourt 

J.  Brownlee,  for  appellant. 
W.  H.  GarroU,  for  appellees. 

WoBDEN,  J. — This  was  an  action  by  the  State,  upon  the 
relation  of  a  part  of  the  heirs  at  law  of  George  Atkinson, 
deceased,  against  the  appellant,  Moore,  upon  the  administration 
bond  of  Moore  and  William  Atkinson. 

The  bond  is  as  follows,  viz: 

''Ej:iow  all  men  that  we,  Henry  Moore,  William  Atkinson  ^ 
{naming  others  who  were  sureties),  '^  are  bound  unto  the  State 
of  Indiana  in  the  penal  sum  of  thirty-four  hundred  dollars^ 
for  the  payment  of  which  we  jointly  and  severally  bind  our- 
4Eielves,  our  heirs,  executors,  and  administrators.  Sealed  and 
dated  the  23d  day  of  February,  1857.  The  condition  of  the 
above  obligation  is,  that  if  the  above  bound  Henry  Moore  and 
William  Atkinson  shall  faithfully  discharge  the  duties  of  his 
trust  as  administrators  of  the  estate  of  Greorge  Atkinson, 
deceased,  according  to  law,  then  the  above  obligation  is  to  be 
Toid,  else  to  remain  in  full  force.'' 

This  bond  was  duly  signed  and  sealed  by  the  appellant  and 
William  Atkinson  and  their  sureties. 

It  is  alleged  in  thecomplaint,  that  in  April,  1858,  the  defend- 
tsnt  Moore  resigned  and  was  discharged  from  his  trust  as  such 
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administrator,  leaving  the  entire  management  of  the  estate  to 
his  co-administrator,  William  Atkinson. 

It  18  alleged,  as  a  breach  of  the  bond,  that  said  William 
Atkinson  converted  to  his  own  use  over  twelve  hundred  dol- 
lars belonging  to  the  estate,  and  that  he  has  removed  from  the 
State  of  Indiana,  having  failed  to  render  any  account  of  his 
proceedings  as  such  administrator. 

It  is  further  alleged  that  the  deceased  left  eight  heirs,  four 
of  whom  are  relators  herein,  and  that  three  of  the  heirs,  nam- 
ing them  (not  relators),  have  heretofore  received  their  foil 
4Bhare  of  the  estate,  and  that  the  relators  and  said  William 
Atkinson  are  entitled  to  the  entire  residue  of  the  estate. 

The  defendant  demurred  to  the  complaint,  but  assigned  no 
statutory  cause,  except  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer  was  overruled, 
and  exception  taken.  Trial  by  referee,  report  and  judgment 
in  favor  of  plaintiff  for  something  over  seven  hundred  dollars, 
over  the  defendant's  motion  for  a  new  trial. 

We  proceed  to  consider  the  grounds  on  which  the  appellant 
claims  that  the  judgment  should  be  reversed.  We  may  observe 
that  no  objection  is  made  on  the  ground  that  all  the  heirs  of 
the  deceased  are  not  made  parties  to  the  action.  But  it  is 
claimed  by  the  appellant  that,  as  he  himself  has  been  guilty 
of  no  breach  of  duty  as  such  administrator,  having  resigned 
his  trust  and  been  discharged  therefrom,  he  cannot  be  held 
liable  for  tlje  malfeasance  of  his  co-administrator.  The  appel- 
lant, if  sued  otherwise  than  on  his  bond,  could  only  be  held 
liable  for  his  own  default  as  such  administrator,  and  not  for 
that  of  his  co-administrator.  But,  if  he  is  to  be  regarded  as 
the  surety  of  said  William  Atkinson,  his  co-administrator,  on 
the  bond,  he  is  doubtless  responsible. 

The  cases  o( Braxton  v.  The  StcUe,  ex  rel.  Albert,25  Ind.  82,  and 
Fricliardv.  The  Stale,  ex  relKeller fiAInd.  137,decidethatco-ad- 
ministrators  executing  bonds  like  that  in  suit  become  sureties  for 
each  other.  The  majority  of  the  court  adhere  to  those  cates. 
The  writer  of  this  opinion  acquiesces,  rather  than  concurs. 
This  point,  therefore,  must  be  held  against  the  appellant. 
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The  appellant  insists  that  there  was  such  an  agreement  and 
settlement  between  the  parties  as  precludes  the  maintenance 
of  this  action. 

The  bill  of  exceptions^  in  one  part  of  it^. says  that  the 
referee  reported  all  the  evidence^  but  his  report  sets 
out  the  facts  found  by  him^  and  not  the  evidence  on  which  the 
&cts  were  found ;  nor  is  the  evidence  contained  ii).  the  record. 
The  report  of  the  referee  in  respect  to  the  agreement  or  set- 
tlement insisted  upon  is  as  follows  : 

*^  It  appears  that  there  were  two  sets  of  children  of  said 
deceased ;  the  older  set  consisting  of  ^'  (naming  the  three 
who  are  not  relators) ;  "  the  younger  set  consisting  of  Wil- 
liam Atkinson  and  the  relators  in  this  action.  At  the  time 
Moore  resigned;  there  was  an  arrangement  made  by  which  the 
older  set  of  children  relinquished  all  further  claim  to  the  estate^ 
and  the  younger  set  of  children  were  to  receive  the  bal- 
ance of  the  estate  after  the  payment  of  debts.*' 

There  is  nothing  in  this  that  releases  the  appellant  &om  his 
liability  as  the  surety  of  William  Atkinson.  William  Atkin- 
son was  still  bound  to  administer  the  estate  according  to  law, 
and  not  appropriate  the  fiinds  to  his  own  use,  except,  perhaps, 
the  portion  coming  to  himself  after  the  payment  of  debts  and 
expenses ;  and  the  appellant  was  still  bound  as  surety  that  he 
would  do  so. 

It  is  claimed  that  items  were  allowed  by  the  referee  against 
the  appellant  that  should  not  have  been,  and  hence  that  the 
amount  found  was  too  much.  This  question  is  not  before  us, 
inasmuch  as  the  motion  for  a  new  trial  did  not  point  out,  as  a 
ground  thereof,  either  that  the  damages  were  excessive,  or 
that  there  was  error  in  the  assessment  of  the  amount  of  recov- 
ery.    2  G.  &  H.  211,  sec.  352. 

The  brief  of  counsel  for  the  appellant  states  that  the  bill  of 
exceptioDS  shows,  that  at  the  time  the  judgment  was  rendered 
''  the  court  inquired  if  there  were  claims  against  the  estate,  to 
which  the  clerk  replied,  there  were.  The  court  then  ordered 
that  the  money,  when  collected,  remain,''  etc.    And  the  coun- 
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sel  add^  "  if  this  indicates  the  condition  of  the  estate^  the  heirs 
cannot  recover/* 

The  record  shows  that  the  court  ordered  that  the  money^ 
when  collected  on  the  judgment^  remain  in  the  hands  of  the 
clerk  until  the  further  order  of  the  court.  This  order  was 
proper^  as  the  money  when  collected  was  not  to  be  paid  to  the 
relators,  but  to  be  paid  into  court,  to  be  disposed  of,  after  cer- 
tain  deductions,  according  to  the  kws  regulating  the  distribu- 
tion  of  the  property  of  the  decedent.  2  G.  <&H.  531,  sec.  164. 
This,  it  has  been  held,  places  the  money  in  the  control  of  the 
court,  to  be  used  for  purposes  for  which  it  may  be  required. 
Owen  V.  The  State,  ex  rel.  Owen,  25  Ind.  371. 

If  there  were  debts  against  the  estate,  the  court  might,  there- 
fore, order  them  paid  out  of  the  money. 

We  have  thus  examined  all  the  grounds  upon  which  a 
reversal  is  sought,  and  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

BusKiRE,  C.  J. — ^I  dissent  from  so  much  of  the  foregoing 
opinion  as  holds  that  the  appellant  became  the  surety  of  his 
co-administrator.  He  executed  the  bond  as  a  principal,  and 
not  as  a  surety,  and  he  cannot  be  held  liable  as  a  surety. 

Besides,  the  bond  cannot  be  regarded  as  a  common  law 
obligation,  as  it  and  its  form  are  prescribed  by  statute.  It  is 
provided,  by  the  nineteenth  section  of  the  act  for  the  settle- 
ment of  decedents'  estates,  2  G.  <&  H.  489,  that  "  every  person 
appointed  executor,  administrator  with  the  will  annexed,  or 
administrator,  before  receiving  letters,  shall  execute  a  separate 
bond,  with  sufficient  resident  freehold  sureties,**  etc.,  "  condi- 
tioned that  he  will  faithfully  discharge  his  duties  as  such  exec- 
utor or  administrator,"  etc. 

The  statute  imperatively  requires  a  separate,  bond  for  each 
executor  or  administrator.  The  bond  in  suit  not  being  a  good 
common  law  bond,  and  not  being  authorized  by  statute,  is 
illegal  and  void.  Oaffrejf  v.  Dudgeon,  38  Ind.  512,  and  the 
numerous  authorities  there  cited. 
Vol.  XLIX.— 36 
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In  my  opinion,  the  cases  of  Braxton  v.  The  StcUe,  ex  uL 
Alberty  25  Ind.  82,  and  Prichard  v.  The  State,  ex  rd,  Kdler, 
34  Ind.  137,  should  be  squarely  overruled. 

Opinions  filed  November  term,  1874;  petition  for  a  rehearing  oTexmled 
May  term,  1875. 


AiNswoBTH  V.  The  State. 

House  of  BEFT7aE.^£oan2  <f  Oommiaionen, — EvleB  and  Begiulationsr-Tbib 
board  of  commiflsioners  of  the  house  of  refuge  for  the  correction  and 
reformation  of  juvenile  offenders,  with  the  approval  of  the  Governor,  have 
power  to  make  rules  and  regulations  in  regard  to  the  admission  of  ofiead- 
ers,  so  88  to  require  a  letter  of  application  giving  proper  information  in 
regard  to  the  infant  whose  admission  is  asked,  and  also  an  examination 
by  a  respectable  medical  practitioner  as  to  the  physical  and  mental  con- 
dition of  such  person ;  and  the  superintendent  may  refuse  to  receive  aa 
offender  until  such  rules  are  complied  with. 

8ahe. — CorUempl. — ^The  refusal  to  admit  a  boy  charged  with  a  criminal 
offence,  and  ordered  to  be  committed  to  said  institution  by  the  judge  of  a 
court,  until  such  rules  are  complied  with,  is  not  a  contempt  of  court. 

From  the  Marion  Criminal  Circuit  Court. 

B,  D.  Doyle,  for  appellant. 

0.  A.  Buakirk,  Attorney  General,  and  /.  M.  Oropsey,  Pro&- 
routing  Attorney,  for  the  State. 

Downey,  J.  -  This  was  a  proceeding  against  the  appellant 
for  contempt. 

On  the  17th  day  of  March,  1876,  James  Shannon,  charged 
with  larceny,  was  ordered  by  the  criminal  court  to  be  com- 
mitted to  the  house  of  refage  until  he  attained  the  age  of  twen- 
ty-one years,  unless  sooner  discharged  by  the  board  of  com- 
missioners of  the  institution.  On  the  29th  day  of  March, 
1875,  an  affidavit  was  filed  in  said  court,  of  Alfred  Travis,  a 
deputy  sheriff  of  Marion  county,  that  on  the  20th  day  of 
March,  1875,  he  tendered  the  said  Shannon,  with  a  certified 
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<iopy  of  the  order  of  commitment  to  the  appellant^  as  super- 
inteodent  of  the  house  of  refage^  who  refused  to  receive  him. 
The  appellant^  as  such  superintendent^  appeared  in  courts  and 
made  answer  as  follows : 

^'  Comes  now  said  defendant^  and  makes  his  answer,  show- 
ing cause  why  an  attachment  for  contempt  of  court  should  not 
be  granted  in  the  matter  wherein  the  affidavit  made  by  Alfred 
Travis,  on  the  29th  day  of  March,  1875,  has  been  filed,  and 
•on  oath,  says  that  he  is  the  superintendent  of  the  house  of 
refuge  for  the  correction  and  reformation  of  juvenile  offenders, 
as  stated  in'  said  affidavit  of  said  Travis,  and  was  such  super- 
intendent on  the  20th  day  of  March,  1875;  that  he  was  not 
present  in  person  at  the  time  when  said  Travis  made  the  appli- 
cation for  the  admission  into  said  house  of  refuge  of  said  James 
Shannon,  as  stated  in  said  affidavit  of  said  Travis,  but  that  on 
said  day  and  occasion  had  left  in  charge  of  said  institution  a 
subordinate  officer  thereof,  named  Thomas  B.  Westendorf, 
with  instructions  and  authority  to  act  in  the  premises,  as  to 
the  admission  of  inmates,  according  to  law,  into  said  institu- 
tion, for  and  in  behalf  of  this  affiant;  and  that  said  instruc- 
tions to  said  Westendorf  were,  that  before  an  infant  should  be 
admitted  into  said  institution  there  should  be  a  letter  of  appli- 
cation for  admission  into  said  institution  signed  by  the  person 
or  officer  having  the  infant  in  charge,  stating  certain  particu- 
lars and  facts  as  required  in  section  5  of  the  printed  regula- 
tions adopted  by  the  board  of  control  of  said  institution,  with 
the  approval  of  the  Governor  of  said  State ;  and  that  there 
should  also  be  presented  and  had  the  certificate  of  a  respecta- 
ble medical  practitioner,  showing  that  he  had  examined  said 
infant,  and  answering  certain  questions  in  reference  to  the 
physical  condition  of  said  infant,  as  prescribed  in  section  6  of 
the  printed  regulations  above  named ;  a  copy  of  which  regu- 
lations is  filed  herewith,  as  a  part  of  this  answer,  marked 
^exliibitA.' 

''  Affiant  further  states,  that  he  is  informed  and  believes 
that  the  said  Vy^estendorf,  acting  in  conformity  with  said  instruc- 
tions and  regulations,  declined  to  admit  said  Shannon  into 


564  SUPREME  COURT  OF  INDIANA. 

Ainsworth  v.  The  State. 

said  institution,  for  the  reason  that  sections  6  and  6,  and  the 
requirements  thereof^  were  not  complied  with,  in  this,  that  the 
said  Travis  produced  no  application  and  no  certificate  of  med- 
ical examination  of  said  infant  to  said  Westendorf,  as  required 
by  the  sections  aforesaid. 

'^  Affiant  further  states  that  afterward,  and  after  said  in&nt 
had  been  returned  in  the  custody  of  said  Travis  to  the  jail  of 
Marion  county,  there  came  a  certificate  of  the  medical  exami* 
nation  of  said  in&nt  on  a  subsequent  day. 

^'  Affiant  further  states  that  no  disrespect  whatever  has 
been  intended  on  his  part  toward  the  authority  and  dignity  of 
this  honorable  court,  but  that  he  considered,  as  he  still  does, 
that  said  regulations  above  referred  to  ought  to  be  followed 
*  and  obeyed  by  him,  as  they  were  adopted  by  the  board  of 
control  of  said  institution,  and  approved  by  the  Governor  of 
the  State,  under  the  provisions  of  the  statutes  relating  to  said 
institution. 

'^  The  affiant  begs  to  refer  also  to  a  letter  from  the  Grovernor 
of  the  State,  not  on  file,  upon  the  matters  involved  in  such 
admission  of  in&nts,  to  show  this  court  that  no  disrespect  has 
been  intended  toward  its  authority,  a  copy  of  which  letter  is 
filed  herewith;  wherefore,  affiant. prays  to  be  discharged, and 
for  all  proper  relief." 

The  court,  on  a  demurrer  to  this  answw,  held  the  same 
insufficient,  awarded  an  attachment,  and,  on  the  hearing, 
adjudged  appellant  guilty  of  contempt,  assessed  a  fine  against 
him,  and  rendered  judgment  therefor,  with  costs. 

The  sustaining  of  the  demurrer  to  the  answer  is  the  only 
error  alleged. 

The  regulations  on  the  subject  of  the  admission  of  boys  into 
the  institution,  to  which  reference  is  made  in  the  answer,  are  as 
follows : 

'^  Sec.  2.  Before  any  in&nt  shall  be  conveyed  to  the  house 
of  refuge,  the  person  or  officer  having  him  in  charge  shall 
address  to  the  superintendent  of  the  institution  a  letter  of 
application  for  the  admission  of  such  in&nt  into  the  institn<* 
tion^  and  said  in&nt  shall  not  be  sent  to  the  institution  until 
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a  reply  has  been  retamed  by  the  superintendent^  stating  that 
he  can  be  received ;  said  letter  of  application  shall  conform  in 
substance  to  the  requirements  of  sections  6  and  6  hereof. 

**  Sec.  5.  The  letter  of  application  for  admission  into  the 
institution  must  be  signed  by  the  person  or  officer  having 
the  infant  m  charge^  and  must  state  the  following  particulars^ 
viz. : 

^^  1.  The  full  name  of  the  in&nt^  his  age^  and^  if  possible^ 
the  day  and  year  of  his  birth. 

"  2,  The  father's  name^  and  whether  dead  or  living,  and,  if 
living,  his  place  of  residence ;  also  the  mother's  name,  and 
whether  dead  or  living,  and  if  living,  her  place  of  residence ; 
also  the  occupation  of  the  parents. 

"  3.  Whether  the  boy  has  any  other  near  relatives  than  his 
parents,  and  where  they  reside. 

"  4.  "Whether  he  can  read,  write,  and  cipher,  or  do  either, 
and  what  schools  he  has  attended,  if  any. 

"  5.  What  business,  if  any,  he  has  been  employed  in. 

"  6.  Of  what  offences  he  has  been  accused,  and  how  long  it 
is  believed  that  he  has  been  addicted  to  the  commission  of 
such  offences.  ^ 

"  7.  By  what  officer  or  authority  he  is  ordered  to  be  com- 
mitted to  the  house  of  refuge,  whether  upon  the  complaint  of 
the  parent,  guardian,  township  trustee,  or  upon  the  complaint 
of  some  other  person,  and  if  he  is  committed  under  the  pro- 
visions of  the  tenth  section,  state  under  which  of  the  specific 
<$ations  of  that  section  he  is  committed. 
•  "  8.  Whether  he  is  to  be  sent  at  the  public  expense,  or  at 
the  expense  of  the  parent  or  guardian. 

"  Sec.  6.  The  boy  whose  admission  is  sought  must  be  exam- 
ined by  a  respectable  medical  practitioner,  who  shall  certify  as 
to  his  health  according  to  the  following  form,  vis. : 

"  Has  the  boy  perfect  vision  ? 

''  Has  he  the  use  of  all  his  limbs? 

"  Is  he  sound  of  intellect  ? 

'^  Has  he  sufficient  bodily  strength  to  receive  instruction? 

-^^  Has  he  any  tendency  to  scrofula  or  consumption  ? 
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'^  Is  he  perfectly  free  from  any  cutaneoas  disorder? 

'^  Is  he  subject  to  epileptic  or  other  fits  ? 

"  Has  he  had  the  small^pox  or  cow-pox? 

"  Has  he  been  vaccinated  ? 

"  I  hereby  certify  that  I  have  examined 


application  for  whose  admission  to  the  house  of  refuge  is  about 
to  be  made^  and  that  the  above  answers  to  the  foregoing  ques- 
tions are;  to  the  best  of  my  knowledge^  judgment^  and  belief^ 
correctly  made." 

The  clerk  of  the  circuit  court  must  certify  to  the  genuine- 
ness of  the  signature  of  the  medical  examiner^  and  that  he  is 
a  reputable  practitioner  resident  in  the  county. 

It  is  conceded  by  the  demurrer  to  the  answer  that  the  regu- 
lations were  made  by  the  commissioners  of  the  institution  and 
approved  by  the  governor.  The  question  is,  had  the  commis- 
sioners power  to  make  the  regulations  ?  The  fifth  section  of 
the  act  for  the  establishment  of  the  institution  reads  as  fol- 
lows: 

^^  Said  commissioners  may,  with  the  approval  of  the  gov- 
ernor, appoint  a  suitable  superintendent  of  said  institution, 
and  all  necessary  subordinates,  not  exceeding  a  number  to  be 
fixed  by  the  governor,  and  fix  their  salaries,  and  shall  have 
power,  with  the  approval  of  the  governor,  to  make  and  enforce 
all  such  rules,  regulations,  ordinances,  and  by-laws  for  the  gov- 
ernment and  discipline  of  said  institution  as  they  may  deem 
just  and  proper."     3  Ind.  Stat.  299. 

The  second  section  of  the  act  declares,  that  '^  the  general 
supervision  and  govemmeht  of  said  institution  shall  be  vested 
in  a  board  of  control,  to  consist  of  three  commissioners,"  etc. 

The  tenth  section  is  as  follows : 

^^  Whenever  said  institution  shall  have  been  so  far  completed 
as  to  properly  admit  of  the  reception  of  youths  therein, 
the  governor  shall  make  due  proclamation  of  that  fact,  and 
thereafler  it  shall  be  lawful  for  said  board  of  commissioners  to 
receive  into  their  care  and  guardianship  infants  under  the 
age,"  etc. 

The  infant  in  this  case  would  seem  from  the  meager  state- 
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ment  in  the  record  to  have  been  committed  under  the  twelfth 
section  of  the  act^'upon  the  recommendation  of  the  grand 

The  object  and  purposes  of  the  institution^  according  to  the 
title  of  the  act,  are  "  the  correction  and  reformation  of  juve- 
nile offenders."  The  State  has  provided  other  institutions  for 
those  who  are  insane,  blind^  deaf  and  dumb,  etc. 

Counsel  for  the  State  submit  that  the  commissioners  can  only 
adopt  rules,  etc.,  for  the  government  and  discipline  of  the  insti- 
tution, and  that  no  power  is  given  to  them  to  adopt  rules  for 
the  admission  of  inmates  to  the  institution ;  that  there  is  a 
great  difference  between  the  government  of  the  institution  and 
the  admission  of  inmates;  and  that  the  superintendent  can 
only  govern  the  institution  according  to  the  rules  prescribed 
by  the  commissioners. 

We  are  not  willing  to  admit  that  the  commissioners,  or  the 
officers  of  the  institution  acting  under  their  regulations,  have 
no  discretion  whatever  as  to  the  persons  who  shall  be  admit- 
ted to  the  institution.  The  capacity  of  the  institution  has  been 
and  is  such  as  to  make  it  impossible  to  receive  all  whose  admis- 
sion is  sought,  and  hence  the  folly  of  carrying  a  boy  to  the  insti- 
tution and  demanding  his  admission,  without  previously  ascer- 
taining that  it  is  possible  to  admit  him.  This  is  one  reason, 
and  a  sufficient  one,  it  seems  to  us,  why  the  second  regulation 
above  set  forth  should  exist,  and  why  it  should  be  complied 
with  before  the  boy  is  carried  to  the  institution. 

The  institution  may  not  be  provided  with  a  room  for  every 
boy,  but  may  be  compelled  or  prefer  to  group  them  together 
in  families  in  the  same  house,  with  a  common  dormitory,  wash 
room,  etc.,  under  such  circumstances  that  diseases,  infectious 
or  contagious,  may  be  Readily  and  rapidly  communicated  from 
one  to  another.  May  not  the  commissioners  adopt  reasonable 
regulations  to  enable  them  or  the  superintendent  to  ascertain 
whether  the  boy  whose  admission  is  sought  has  any  such  dis- 
ease? If  they  may  not,  on  such  account,  exclude  the  boy 
firom  the  institution,  they  may,  at  least,  by  this  means,  enable 
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themselves  to  know  whether  or  not  he  is  fit  for  intimate 
ciation  with  the  other  inmates. 

It  may  be  desirable  or  necessary^  for  other  reasons^  to  clas^ 
ify  the  boys  in  the  institution,  with  reference  to  their  age, 
their  advancement  in  education,  and  in  business  or  mechanic 
arts,  the  crime  to  which  they  are  addicted  and  with  which  they 
have  been  charged,  and  whether  they  are  wholly  or  compara- 
tively innocent  of  crime,  or  greatly  hardened  therein.  Other 
reasons  might  be  assigned  why  these  regulations  should  exist, 
and  why  they  should  be  complied  with. 

We  are  of  the  opinion  that  the  commissioners  and  the  gov- 
ernor had  the  power  to  make  the  regulations  in  question,  and 
that  the  superintendent  was  not  guilty  of  any  contempt  of 
court  in  refusing  to  receive  the  boy  Shannon  without  a  com- 
pliance therewith. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrer  to  the  answer. 


Cox  V.  The  State. 

Evidence. — Weight  of  Evidence  and  Credibility  of  Witnen  for  the  Jury, — A. 
court  or  jury  trying  a  cause  hear  the  testimony  of  witnesses  from  the  liv- 
ing voice,  with  whatever  peculiar  accent,  emphasis,  or  intonation  it  may 
have,  and  see  the  witness,  his  countenance,  looks,  expression  of  face,  man- 
ner, readiness  or  reluctance,  and  the  many  nameless  indices  of  truth  cff 
falsehood,  which  it  is  impossible  to  put  into  words ;  and  when  the  Terdict 
of  a  jury  has  received  the  approval  of  the  court  below,  and  the  sole  ques- 
tion is  the  weight  of  evidence,  though  the  t^timony  may  be  contradictory^ 
and  not  completely  satisfactory,  the  Supreme  Court  will  not  disturb  the 
verdict. 

From  the  Boone  Circuit  Court. 

G.  <7.  Gridvin  and  C.  S.  Wesner,  for  appellant. 
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(7.  A.  BusHrk,  Attorney  General,  and  i2.  D,  Doyk,  for  the 
State. 

BiDDLE,  J. — ^The  appellant,  with  William  L.  Randall,  was 
indicted  for  stealing  tobacco  and  whiskey,  and  convicted  of 
grand  larceny.  The  proper  steps  were  taken  to  appeal  the 
case  to  this  court.    The  points  made  here  are : 

1.  Refusing  to  quash  the  indictment. 

2.  Insufficiency  of  the  proof. 

3.  Newly-discovered  evidence. 

The  indictment  is  good.  It  was  not  error  to  refuse  to 
quash  it. 

As  to  the  sufficiency  of  the  evidence,  the  property  stolen,  its 
value,  ownership,  venue,  and  felonious  taking,  are  clearly 
'  proved.  The  complicity  of  the  appellant  with  the  larceny  is 
the  difficult  question  in  the  case.  As  to  that  point,  the  evi- 
dence is  as  follows : 

William  B.  Gibson  testified :  "  That  the  tobacco  had 
been  placed  in  a  fodder-shock  on  his  farm,  in  the  night,  from 
the  &ct  that  he  found  some  of  the  tin-foil  that  was  placed 
between  the  layers  of  tobacco,  in  said  fodder-shock ;  a  day  or 
two  after  he,  as  constable,  had  a  search  warrant  for  the  goods, 
and  found  them  in  the  possession  of  William  Randall ;  that 
fiome  days  afterwards  he  arrested  the  defendant.  Cox,  and  was 
susprised  at  Cox  being  mixed  up  in  the  affair ;  asked  him^ 
defendant,  how  he  became  implicated  in  the  matter,  and  defend- 
ant Cox  said  that  he  did  not  know;  that  he  was  drunk,  and 
out  with  the  boys." 

Robert  Yond  testified :  "  That  when  the  defendant  was 
arrested  and  brought  to  his  office  for  examination,  he  asked 
defendant  how  he  became  implicated  in  the  affair,  as  he  was 
much  surprised  in  hearing  of  Cox  being  implicated ;  Cox  told 
him  he  was  innocent,  and  did  not  know  how  it  was ;  he  was 
drunk  up  there  with  the  boys." 

Marcus  Orear  testified :  "  That  on  the  night  of  the  alleged 
offence,  he  and  defendant,  together  with  William  Randall, 
David  Gazaway,  and  George  Jameson,  broke  in  and  entered 
cars  and  stole  tobacco  and  whiskey,  and  took  it  and  concealed 
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it  in  the  hands  of  William  Randall ;  that  Cox  and  Grazaway 
carried  the  goods  through  the  house  by  the  way  of  the  rail- 
road ;  that  he  and  RandaU  went  round  through  town ;  that 
Cox  took  the  tobacco  off  the  car  and  put  it  in  a  corn-shock  on 
William  Gibson's  farm ;  that  he  drew  the  whiskey  out  of  the 
barrel,  and  handed  the  keg  out  of  the  car  to  the  others  with 
him ;  that  he  had  appeared  and  testified  as  a  witness  on  the 
trial  of  William  L.  Randall,  for  the  same  charge,  the  last  term 
of  this  court,  at  which  he,  said  Orear,  plead  guilty,  and  that 
he  was  now  in  the  penitentiary  on  the  same  charge ;  that  he 
swore,  at  the  last  term  of  this  court,  that  Cox  and  Randall  had 
no  hand  in  the  stealing  of  said  goods,  and  knew  nothing  about 
it ;  that  he,  said  Orear,  Gazaway,  Jameson,  and  two  strangers 
did  the  stealing,  and  Randall  and  Cox  were  not  with  them  ; 
that  after  he  was  first  arrested  he  made  oath  before  Esquire 
Yond  that  the  defendant.  Cox,  did  not  have  anything  to  do 
with  the  matter,  and  had  no  knowledge  of  the  a&ir.'^  On 
being  asked  now  why  he  testified  to  the  contrary,  he  said  that 
he  thought  he  would  come  back  and  tell  the  truth ;  that  he 
had  never  communicated  his  intentions  so  to  do  to  any  person; 
had  not  been  requested  by  any  one  to  do  so ;  did  so  of  his 
own  volition ;  had  not  been  advised  by  any  one  to  have  Cox 
arrested ;  was  told  by  James  Evans,  one  of  defendant's  attor- 
neys, that  if  he  would  swear  that  said  Randall  was  not  guilty, 
his  (Orear's)  grandfather  would  give  him,  Evans,  fifty  dollars, 
and  that  he  would  get  a  reprieve  for  Orear  in  six  weeks. 

The  appellant  being  sworn,  in  his  own  defence,  said :  ^'  That 
on  the  night  of  the  alleged  stealing  of  the  said  goods,  he  was 
at  home  all  night;  knew  nothing  of  the  larceny ;  had  nothing 
to  do  with  it ;  had  no  thought  of  his  being  suspicioned  or 
implicated  till  his  arrest ;  has  no  remembrance  of  statements 
made  by  Gibson  and  Yond ;  had  no  intention  at  any  time 
to  make  such  statements,  from  the  reason  that  he  well  knew 
all  the  time  that  he  was  innocent,  and  did  not  make  such 
statements ;  that  he  did  not  know  the  boy  Orear ;  never  saw 
Jhim  but  once  before,  when  lie  got  in  his  way,  when  he,  defend- 
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ant,  was  at  work ;  told  him  to  stand  aside ;  was  the  only  time 
he  ever  spoke  to  him.*' 

James  B.  Evans  testified :  ^'  That  he  never  made  any  such 
statements,  as  Orear  said  he  did,  in  reference  to  attempting  to 
induce  him,  Orear,  to  swear  in  KandalPs  favor,  or  anything 
of  the  kind  whatever." 

Joseph  Sanders,  called  in  rebutting,  said :  '^  He  was  in  jail 
where  Cox,  Eandall,  and  Orear  were ;  that  he  heard  James  B. 
Evans  say  to  Orear,  that  if  he  would  swear  that  Cox  and  Ban- 
dall  had  no  hand  in  the  larceny,  James  Brush  would  give  him, 
Evans,  fifty  dollars,  and  he  would  have  him  reprieved  in  six 
^eeks." 

There  is  no  other  evidence  in  the  record  touching  this  point* 
In  considering  the  weight  of  testimony  by  this  court,  it  must 
be  remembered  that  such  evidence  comes  before  us  merely  in 
written  words ;  while  the  court  and  jury  trying  the  cause  have 
it  from  the  living  voice,  with  whatever  peculiar  accent,  empha* 
sis,  or  intonation  it  may  have ;  and  that  they  see  the  witness, 
his  countenance,  looks,  expression  of  face,  manner,  readiness, 
or  reluctance,  and  the  many  nameless  indices  of  truth  or  &lse- 
hood,  which  it  is  impossible  to  put  in  words.  A  statement  of 
facts  in  words,  though  testified  to  by  different  witnesses,  of 
various  degrees  of  credibility,  comes  to  us  with  the  same 
weight,  while  to  the  court  and  jury  their  weight  would  be,  in 
some  instances,  the  full  import  of  the  words,  and  in  others 
scarcely  worth  consideration.  Hence  it  is  that  the  cred* 
ibility  of  a  witness  is  a  question  solely  for  the  jury,  they  being 
the  triors  of  fact;  and  the  presumption  in  this  court  must  be 
that  they  understood  their  duty,  and  performed  it.  And, 
should  they  fail  to  understand  or  perform  their  duty,  the  court 
that  presides  over  them  has  a  far  better  opportunity  to  correct 
their  errors  than  it  is  possible  for  us  to  have,  who  sit  merely 
as  a  court  of  appeal;  and  when  the  verdict  of  a  jury  has 
received  the  approval  of  the  court  below,  and  the  sole  ques- 
tion in  the  case  is  the  weight  of  evidence  to  sustain  it,  we  lay 
our  hands  upon  the  judgment  with  great  reluctance.  There 
must  be  some  clear  defect,  some  link  gone  or  too  weak  to  bind 
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the  chain  of  facts^  or  we  cannot  disturb  it.  Keeping  these 
rules  in  view^  we  examine  the  case  before  us. 

The  main  evidence,  in  this  case,  to  connect  the  appellant 
with  the  larceny  is  the  testimony  of  an  accomplice,  who  pleaded 
guilty  to  the  same  orime ;  and  while  it  is  true  that  a  jury  may 
convict  solely  upon  the  testimony  of  an  accomplice,  it  is  a  rule 
that  should  be  carefully  guarded.  The  witness,  in  some  degree, 
is  both  supported  and  impeached.  He  is  supported  as  to  the 
place  where  the  stolen  goods  were  found,  and  impeached  by 
his  own  contrary  statements  as  to  the  connection  of  the  appel- 
lant with  the  larceny.  There  seems  to  have  been,  however,  a 
greater  motive  to  prevaricate  in  his  first  statements,  as  there 
is  some  evidence  tending  to  show  that  the  hope  of  executive 
clemency  had  been  held  out  to  him,  than  there  was  at  the  time 
he  testified  on  the  last  trial.  He  is  also  contradicted  as  to  the 
promise  of  such  clemency,  and  the  witness  who  contradicts 
him  is  also  contradicted  by  another  witness.  He  is  somewhat 
supported  by  the  wavering  and  confused  statements  of  the 
appellant  when  first  confix>nted  with  this  charge,  and  again 
contradicted  by  his  testimony  on  the  trial ;  and,  while  the  first 
Btatements  of  the  appellant  and  his  testimony  are  in  serious 
conflict,  they  also  rest  upon  different  grounds.  He  is  also 
contradicted  by  other  witnesses.  All  of  these  conjBicting 
fitatements  were  before  the  jury,  under  the  eye  of  the  court. 
The  jury  found  the  verdict  upon  the  evidence,  and  the  court 
has  sanctioned  it  by  its  judgment;  and,  though  the  evidence 
does  not  completely  satisfy  us,  we  can  find  no  error  in  the  law, 
and  know  of  no  judicial  rule  by  which  we  can  reverse  the 
judgment  pronounced  below. 

The  alleged  newly-discovered  evidence  was  merely  stated 
in  an  affidavit,  which  was  not  properly  made  a  part  of  the 
record ;  we  cannot,  therefore,  notice  the  point. 

The  judgment  is  affirmed. 
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Bush  v.  Bbown.  4?  6wl 


PucADiKO. — ^nmoer.'-To  a  suit  upon  a  promissoiy  note  an  answer  alleging 
tliat  there  was  no  valuable  consideration  for  the  execution  of  the  note  ia 
sufficient 

DtTBESB. — ^A  promise  extorted  by  terror  or  violenoe,  w;hether  on  the  part  of 
the  person  to  whom  the  promise  or  obligation  is  made  or  that  of  his  agent^ 
may  be  avoided  on  the  ground  of  duress. 

Same. — ^If  a  party  execute  an  instrument  from  a  well  grounded  fear  of  ille- 
gal imprisonment,  he  may  avoid  it  on  the  ground  of  duress. 

Same. — ^To  a  suit  upon  a  promissory  note,  it  is  a  good  answer  to  allege  that 
the  plaintiff  induced  the  defendant  to  go  with  him  to  a  secluded  plaoe^ 
and  there  accused  the  defendant  of  having  performed  an  abortion  upon 
the  plaintiff's  wife,  and  that  a  certain  person  who  was  then  present  was 
an  officer,  having  power  to  arrest  and  imprison  the  defendant,  and  that  the 
plaintiff  there  threatened  the  defendant  with  immediate  arrest  and 
imprisonment,  unless  the  note  in  suit  was  made,  and  fearing  such  arrest 
the  defendant  made  the  note,  and  that  he  had  never  committed  the  crime 
charged* 

Fleadino. — OralProiMse. — Want  <^  ConaidaraHon, — A  want  of  consideration 
for  an  oral  promise  sued  upon  may  be  proved  under  an  answer  of  general 
denial. 

From  the  Montgomeij  Circuit  Cionrt. 

•T.  MeOahiy  for  appellant. 

J.  E.  McDonald  and  J.  if.  BvJUer,  for  appellee. 

Downey^  J. — Bush  sued  Brown.  His  complaint  consisted 
of  four  paragraphs.  The  first  was  on  a  promissory  note  for 
fbor  hundred  dollars.  The  second  was  on  a  promissory  note 
for  twenty-five  hundred  dollars.  The  third  alleged  that,  on^ 
etc.,  there  existed  a  real  matter  of  difference  between  the  plain- 
tiff and  defendant,  which  formed  a  proper  subject  of  an  action 
in  iavor  of  the  plaintiff  against  the  defendant,  arising  out  of 
an  alleged  tort  committed  by  the  defendant  against  the  plain- 
tiff and  his  family ;  that  the  plaintiff  was  about  to  commence 
a  suit  against  the  defendant  for  damages,  etc.;  that  the 
defendant,  learning  the  intention  of  the  plaintiff,  etc.,  to 
compromise  and  settle  said  matter,  etc.,  agreed  to  pay  the 
plaintiff  three  thousand  dollars,  if  the  plaintiff  would  not  bring 
such  action;  that  the  plaintiff  accepted  said  proposition.  The 
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plaintiff  then  alleges  performance  of  the  agreement  on  hispait 
and  a  failure  on  the  part  of  the  defendant,  demanding  judg- 
ment in  the  sum  of  four  thousand  dollars.  The  fourth  para- 
graph of  the  complaint  was  not  materially,  different  from  the 
third. 

The  defendant  answered  as  follows : 

1.  To  the  first  and  second  paragraphs  of  the  complaint, 
*'  that  the  notes  were  executed  without  any  legal,  valid  or  val- 
uable consideration  whatever,  and  that  there  never  has  existed 
and  there  does  not  now  exist  any  such  consideration  for  said 
notes.'' 

2.  For  further  answer  to  the  same  paragraphs  of  the  com- 
plaint, that  the  notes  were  obtained  from  the  defendant  by 
fraud,  deceit,  threats,  duress,  and  restraint,  in  this,  to  wit,  that 
on  the  24th  day  of  September,  1870,  the  defendant,  being  in  a 
very  feeble  condition,  both  physically  and  mentally,  having 
then  but  partially  recovered  from  a  very  severe  attack  of  ill- 
ness, whereby  he  had  been  greatly  prostrated,  went  to  James- 
town, in,  etc. ;  that  while  there,  he  was  approached  by  the 
plaintiff,  and  by  him  induced  to  go  with  him  to  a  retired  and 
secluded  place,  pretending  to  have  business  of  great  impor- 
tance to  transact  with  the  defendant,  and  so  soon  as,  by  these 
pretences,  said  plaintiff  had  induced  the  defendant  to  go  into 
said  retired  place,  the  plaintiff  then  and  there  charged  the 
defendant  with  having  committed  and  performed  an  abortion 
upon  the  person  of  the  plaintiff's  wife,  and  represented  and 
induced  defendant  to  believe,  and  he  did  then  believe,  that  one 
Samuel  F.  Wesner,  who  was  then  and  there  present,  was  an  offi- 
cer, then  having  full  power  to  arrest  and  imprison  said  defend- 
ant, said  Wesner  at  the  time  aiding  and  assisting  in  said  repre- 
sentation ;  and  plaintiff  then  threatened  the  defendant  with 
immediate  arrest  and  imprisonment,  unless  said  defendant  would 
then  and  there  execute  to  said  plaintiff  the  said  notes,  and  give 
to  the  plaintiff  the  sum  of  one  hundred  dollars  in  addition 
thereto,  and  said  he  would  take  said  money  and  notes  by  way 
of  compromise  and  in  full  satisfaction  for  said  alleged  crime; 
and  the  defendant  says  he  had  never  committed  any  such  act 
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or  crime  as  that  with  which  the  plaintiff  then  charged  him,  but 
being  in  a  very  weak  and  feeble  condition,  as  before  stated, 
and  being  by  said  plaintiff  put  in  great  fear  of  bodily  harm  at 
the  hands  of  said  plaintiff,  he  signed  said  notes  under  said 
threats,  and  at  the  same  time  told  said  plaintiff  that  he  had  no 
hundred  dollars  to  pay  him ;  and  defendant  says  that  the  plain- 
tiff wickedly  and  fraudulently,  by  conniving  and  conspiring 
with  one  John  Couch,  the  plaintiff's  brother-in-law,  to  cheat 
and  defraud  the  defendant,  caused  said  Couch  to  then  and 
there  approach  the  defendant  and  offer  to  loan  him  the  one 
hundred  dollars  demanded  by  the  plaintiff,  and  to  urge  him  to 
take  the  same  and  to  accede  to  and  comply  with  the  demands 
of  the  plaintiff;  and  the  defendant  says  that  being  so  restrained 
and  harassed,  and  put  in  fear  by  said  plaintiff  and  said  Couch 
eo  conspiring  as  aforesaid  to  cheat  and  defraud  the  defendant, 
he  did,  influenced  by  said  restraint  and  fear  of  bodily  harm, 
accept  the  loan  of  said  one  hundred  dollars  as  aforesaid,  which 
he  paid  to  said  plaintiff,  and,  influenced,  restrained,  and  fear- 
ing as  aforesaid,  he  did  at  the  same  time  execute  said  notes, 
though  protesting  at  the  time  against  the  harsh  and  wrongful 
measures  used  against. him ;  wherefore  the  defendant  says  said 
'  notes  are  without  any  legal  or  valid  consideration  whatever. 
Prayer  for  judgment  for  the  one  hundred  dollars,  with  inter- 
€8t,  etc. 

3.  For  answer  to  the  third  and  fourth  paragraphs  of  the 
complaint,  the  defendant  pleaded  a  general  denial ;  and  for  a 
fourth  paragraph  he  pleaded  matters  amounting  to  a  denial  of 
any  consideration  for  the  promises  alleged  in  those  para- 
graphs. 

The  plaintiff  demurred  to  the  first,  second,  and  fourth  par- 
agraphs of  the  answer  separately,  and  the  demurrers  were  all 
overruled.  Reply  by  a  general  denial.  Trial  by  a  jury,  and 
verdict  for  the  defendant. 

A  motion  for  a  new  trial  was  made  by  the  plaintiff,  and 
overruled  by  the  court.     Final  judgment  for  the  defendant. 

The  errors  assigned  question  the  correctness  of  the  rulings 
of  the  circuit  court  in  overruling  the  demurrers  to  the  first. 
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second,  and  fourth  paragraphs  of  the  answer,  and  in  refusing 
to  grant  a  new  trial. 

The  objection  urged  hj  counsel  for  the  appellant  to  the 
first  paragraph  of  the  answer  is  thus  stated :  '^  The  objection 
to  the  first  paragraph  is,  that  ijb  purports  to  be  a  plea  of  no 
consideration,  1?ut  the  language  employed  by  the  pleader  is 
insufficient  to  make  that  defence.  The  language  is,  that '  said 
notes  were  given  without  any  legal  or  valid  or  valuable  con- 
sideration.' This  language  fairly  implies  that  there  was  in  the 
mind  of  the  pleader  a  considerati&n  of  some  kind,  but  that,  in 
his  judgment,  it  was  neither  legal,  valid,  nor  valuable.  He  has^ 
therefore,  stated  his  legal  conclusions  to  the  court  instead  of 
stating  the  facts  and  allowing  the  court  to  exercise  its  prerog- 
ative of  drawing  the  legal  conclusions  therefrom.^'  If  there 
was  no  legal,  valid,  or  valuable  consideration  for  the  giving  of 
the  notes,  they  are  invalid.  Considerations  are  said  to  be  either 
good  or  valuable.  A  valuable  consideration  is  necessaiy  to 
support  an  executory  contract,  and  give  a  right  of  action 
thereon.  The  answer  alleges  that  there  was  no  valuable  con- 
sideration. There  was  nothing  about  which  to  be  more  spe- 
cific.    Webster  v.  Parker,  7  Ind.  185. 

We  think  counsel  is  correct  in  saying  that  the  second 
paragraph  is  not  a  defence  of  fraud  or  want  of  consideration. 
It  must  be  sustained  as  a  paragraph  relying  upon  duress,  or  not 
at  all.  Counsel  make  several  objections  to  this  paragraph  of 
the  answer.  It  is  urged  that  it  is  not  denied  that  Wesner  was 
an  officer,  having  full  power  to  arrest  and  imprison  the  defend- 
ant, or  that  the  representations  concerning  his  power  and 
authority  to  arrest  were  not  true ;  that  the  natural  inference 
is  that  he  was  an  officer,  armed  with  a  writ  for  the  arrest  of 
the  defendant  on  a  civil  process  growing  out  of  the  wrong  to 
the  plaintiff's  wife ;  and  it  is  insisted,  if  such  was  the  case,  tiie 
threatened  arrest  was  legal,  being  by  virtue  of  legal  process, 
and  would  not  therefore  amount  to  duress.  It  is  further  urged 
that  the  paragraph  does  not  deny  that  the  defendant  produced 
the  abortion  with  which  he  was  charged ;  that  he  simply  alleges 
^'  that  he  never  committed  any  such  crime ;"  that  he  might| 
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nevertheless,  have  been  giiilty  of  producing  the  abortion 
through  ignorance,  negligence,  unskilfulness,  or  the  like,  with- 
out being  guilty  of  a  crime;  and  still  be  liable  in  a  civil  action 
for  damages.  It  may  be  remarked  with  reference  to  this 
last  objection,  that  counsel  has  fallen  into  an  error  in  giving 
the  language  of  the  pleading.  The  language  is,  that  he  had 
never  committed  any  such  "  act  or  crime.''  It  is  fiirther  urged 
that  if  it  can  be  understood,  from  the  conclusion  of  the  para- 
graph, that  the  threat  of  imprisonment  had  reference  to  unlaw- 
ful imprisonment,  it  does  not  appear  that  he  executed  the 
notes,  etc.,  from  fear  of  imprisonment,  but  because  ^^  he  was 
put  in  great  fear  of  bodily  harm  at  the  hands  of  said  plain- 
tiff," and  that  he  has  failed  to  show  that  any  such  bodily  harm 
was  offered  by  the  plaintiff. 

The  defence  of  duress  is  of  less  frequent  occurrence  now 
than  formerly,  and  hence  not  many  cases  have  been  decided 
by  this  court  involving  the  question.  To  give  validity  to  a 
contract,  the  law  requires  the  free  assent  of  the  party  who  is 
to  become  chargeable  thereon ;  and  it  therefore  avoids  any 
promise  extorted  from  nim  by  terror  or  violence,  whether  on 
the  part  of  the  person  to  whom  the  promise  or  obligation  is 
made,  or  on  that  of  his  agent.  Contracts  made  under  such 
circumstances  are  said  to  be  made  under  duress.  1  Chitty  Con» 
269,  11th  Amcr.  ed. 

Duress  is  of  two  kinds ;  duress  of  imprisonment,  where  a 
man  actually  loses  his  liberty;  and  duress  j^er  minas,  where 
the  hardship  is  only  threatened  and  impending.  1  Bl.  Com. 
131.  Either  kind  of  duress,  while  it  does  not  render  the  con- 
tract absolutely  void,  will  yet  enable  the  party  so  under  duress 
to  avoid  it  at  his  option.  The  party  practising  the  duress 
cannot  take  advantage  of  it.  The  imprisonment  may  be  in  a 
common  prison,  or  it  may  be  elsewhere.  It  appears  to  have 
been  the  rule  that  the  imprisonment  must  have  been  unlaw- 
ful, or,  if  lawful,  undue  force  must  have  been  used,  or  the 
party  made  to  endure  unnecessary  privation,  such  as  want  of 
ibod;  or  the  like,  and  he  must  have  entered  into  the  contract 
Vol.  XMX.— 37 
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to  obtain  his  liberty  or  to  avoid  such  illegal  hardship  or  pri- 
vation. The  mere  fact  of  imprisonment  was  not  deemed  snf* 
ficient  to  avoid  an  agreement  obtained  through  the  medium 
thereof,  if  the  party  was  in  proper  custody  under  the  r^ular 
process  of  a  court  of  competent  jurisdiction. 

Mr.  Chitty  expresses  the  opinion  that  it  would  be  conad- 
ered  that  an  agreement  made  while  the  party  was  in  confine- 
ment;  in  a  civil  action,  regular  in  form,  upon  an  arrest  for  a 
debt,  without  probable  cause,  would  not  be  void  on  the  ground 
of  duress.  The  rule  has  not  been  laid  down  in  the  American 
oases  quite  so  strongly  against  the  defence.  The  following 
rules  would  seem  to  be  supported  by  the  authorities: 

1.  Where  there  is  an  arrest  for  improper  purposes,  upon 
valid  process. 

2.  Where  there  is  an  arrest  for  a  just  cause,  but  widiont 
lawful  authority ;  or, 

3.  Where  there  is  an  arrest  for  a  just  cause,  and  under  law- 
ful authority,  for  an  improper  purpose,  and  the  party  executes 
an  instrument  or  pays  money  to  free  himself  from  the  arrest, 
he  may  avoid  the  instrument  or  recover  back  the  money  paid. 
Meadows  v.  Smith,  7  Ire.  Eq.  7 ;  Watkina  v.  Baird,  6  Mass. 
^06 ;  Richardson  v.  Duncan,  3  N.  H.  508 ;  Ndson  v.  iSiid- 
darth,  1  Hen.  &  Munf.  350 ;  Severance  v.  EtmbaU,  8  N.  H. 
386 ;  Fisher  v.  ShaUuck,  17  Pick.  252 ;  Foss  v.  Hildreth,  10 
Allen,  76 ;  HackeU  v.  King,  6  Allen,  58 ;  Brooks  v.  BerryhiU, 
20  Ind.  97,  and  cases  cited. 

K  a  person,  under  a  legal  arrest,  make  an  agreement  to  paj 
a  debt,  he  cannot  avoid  it  on  the  ground  of  duress.  Shq>hard 
V.  Watrous,  3  Caines,  166;  OrotoeUy.  Gleason,!  Fairf.  325; 
Meek  V.  Atkinson,  1  Bailey,  84;  Bowker  v.  Lowell,  49  Me. 
429. 

If  a  party  execute  an  instrument  from  a  well-grounded  ftar 
of  illegal  imprisonment,  he  may  avoid  it  on  the  ground  of 
cluress.  Alexander  v.  Pierce,  10  N.  H.  494 ;  Worcester  ▼• 
EaJUm,  13  Mass.  371 ;  Whitefidd  v.  Longfellow,  13  Me.  146; 
JSddy  V.  Herrin,  17  Me.  338 ;  Foss  v.  Hildreth,  supra  ;  Foshof 
V.  Ferguson,  5  Hill  N.  Y.  154 ;  TheTown  qf  Princeton  v. 
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40  Ind.  340 ;  Bennett  v.  Ford,  47  Ind.  264 ;  The  TownofLig- 
cnier  v.  Ackerman,  46  Ind.  552. 

Under  these  rules^  the  answer  in  question  would  seem  not 
to  be  liable  to  the  first  objection  urged  against  it. 

It  is  alleged  that  the  defendant  had  not  been  guilty  of  any 
4Buch  act  or  crime,  and  consequently  had  the  officer  been  in 
possession  of  a  writ  for  his  arrest,  at  the  instance  of  the  plain- 
tiff, and  had  the  arrest  been  made,  it  would  have  been  illegal 
within  the  rules  above  laid  down.  For  the  plaintiff  to  have 
caused  the  arrest  of  the  defendant,  when  he  was  innocent  of 
the  charge  made  against  him,  would,  as  between  them,  have 
been  in  this  sense  an  illegal  arrest,  although  the  officer  might 
have  had  a  writ  which,  in  form,  authorized  the  arrest 

As  to  the  other  ground  of  objection  to  the  answer,  we  think, 
taking  the  answer  altogether,  it  sufficiently  appears  that  the 
notes  were  executed  and  the  money  paid  by  the  defendant  in 
order  that  he  might  be  relieved  from  the  threatened  arrest. 

We  see  no  objection  to,  nor  any  use  for,  the  fourth  par- 
^raph  of  the  answer.  It  is  not  usual  or  necessary  to  plead  a 
want  of  consideration  for  an  oral  promise,  after  pleading  a 
general  denial.  Under  the  general  denial,  the  plaintiff  was 
l)ound  to  prove  a  consideration  for  the  promise. 

There  is  no  bill  of  exceptions  in  the  record,  and,  there- 
fore, we  can  decide  nothing  with  reference  to  the  overruling 
4)f  the  motion  for  a  new  trial. 

The  judgment  is' affirmed,  with  costs. 

Opinion  filed  November  tenn,  1874;  petition  for  a  rehearing  OTemled. 
Hay  term,  1876. 
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HoTiOK  FOB  New  Tbial. — Emdenee, — ^Where  the  admisBion  of  eTideii» 
objected  to  ia  not  aasigned  as  a  cause  in  a  motion  for  a  new  trial,  the  rul- 
ing cannot  be  questioned  in  the  Supreme  C!ourt 

Costs. — Number  of  Witnenea. — ^The  Supreme  Court  will  not  presume,  from 
the  mere  fact  that  seven  witnesses  were  subpoenaed  to  prove  a  penon's 
habit  of  intoxication,  material  to  the  issue,  that  the  process  of  Checouxt 
was  abused. 

From  the  Decatur  Circuit  Court. 

C  Efwing  and  J.  K.  Ewirig,  for  appellant. 

O.  A.  Buskirk,  Attorney  General^  and  R,  D.  Doyh,  tor  the 

State. 

BmDLE,  J. — Prosecution  commenced  before  a  justice  of  the 
peace  against  the  appellant^  for  selling  intoxicating  liquor  to 
a  person  who  was  in  the  habit  of  getting  intoxicated.  Convic- 
tion  and  fine  before  the  justice.  Appeal  to  circuit  court 
Conviction  and  fine  in  the  circuit  court.  Appeal  to  this 
court.    Acts  1873,  p.  151. 

In  the  circuit  court,  the  appellant  moved  to  quash  the  affi- 
davit. It  does  not  appear  in  the  record  that  any  objection  to 
the  affidavit  was  pointed  out  to  the  circuit  court,  and  we  can 
perceive  none. 

An  objection  was  made  by  the  appellant  to  the  introduction 
of  certain  evidence  on  the  trial,  and  overruled  by  the  court ; 
but  as  this  ruling  was  not  made  one  of  the  causes  for  a  new 
trial,  the  question  is  not  before  us. 

The  appellant  is  confident  that  the  evidence  does  not  sustain 
the  finding.  We  think  it  does.  Every  material  allegation 
necessary  to  constitute  the  offence  is  proved  beyond  reasona- 
ble doubt. 

It  appears  that  certain  witnesses,  seven  in  number,  whose 
names  are  given,  were  subpoenaed  to  prove  that  the  young  man 
to  whom  the  liquor  was  sold  was  a  person  who  was  in  the  habit 
of  getting  intoxicated,  and  the  appellant  moved  the  court  *'  to 
strike  four  of  the  last  names  mentioned  from  such  taxation.'^ 
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The  record  does  not  show  what  taxation^  or  whether  any,  was 
made.  We  cannot  presume,  because  seven  witnesses  were  sum- 
moned to  prove  that  the  person  was  in  the  habit  of  getting 
intoxicated,  that,  therefore,  the  process  of  the  court  was  abused. 
For  anything  the  record  informs  us,  each  witness  might  have 
testified  to  different  facts,  at  different  times  and  different  places, 
all  separately  tending  to  prove  the  averment  that  the  person  was 
in  the  habit  of  getting  intoxicated.  We  must  presume  in  favor 
of  the  rulings  below.     Leyner  v.  The  State,  8  Ind.  490. 

The  appellant  makes  some  other  points  in  his  brief  which 
were  not  made  below,  and  therefore  cannot  be  noticed  here. 

The  judgment  is  affirmed. 


Turner  v.  Wilson.  i« 


Sabtabdy. — Judgment  for  Support  of  Bastard  Cidld  not  a  Debt — Impriaoi^ 
meoL — OonstUutional  Law, — ^A  judgment  against  a  defendant  in  a  bastardj 
proceeding,  for  a  sum  of  money  for  the  support  and  maintenance  of  a  baa- 

.    tard  child,  is  not  a  debt  within  the  meaning  of  section  22  of  article  1  of  the 
tardy  proceeding,  after  judgment  against  the  defendant,  may,  bj  virtue  of 
his  bail-piece,  take  the  defendant  at  any  time,  in  any  house  or  place,  in 
any  county,  state,  or  territory, 
constitution ;  and  the  defendant  may  in  such  case  be  imprisoned. 

Same. — ^Where  a  defendant  in  such  case  has  been  arrested,  and  has  given 
bail,  it  is  not  necessary  that  he  should  be  in  actual  custody  of  the  sheriff 
at  the  time,  to  enable  the  court  to  render  a  judgment  of  committal. 

Same. — Defendant  Arrested  by  His  Bail, — ^The  bail  of  a  defendant  in  a  bas- 

From  the  Jennings  Circuit  Court. 
D.  Overmyery  for  appellant. 

BiDDLE^  J. — Petition  for  a  writ  of  habeas  corpus,  by  the 
appellantagainst  the  appellee.  The  appellee  waived  service^  pro- 
duced the  body  of  the  appellant  in  open  court,  and  the  cause  was 
4mbmitted  by  agreement,  on  the  following  statement  of  facts : 

''  That  verdict  and  judgment  were  rendered  against  the  com- 
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plainant  at  the  September  term^  1874^  of  this  courts  in  an  action 
by  the  State  of  Indiana^  on  the  relation  of  one  Lizzie  Bowen, 
against  said  complainant  Turner^  charged  with  being  the  father 
of  a  certain  bastard  child,  begotten  upon  the  body  of  said 
Lizzie;  that  prior  to  and  at  said  term  of  court,  this  plaintiff 
was  not  in  custody,  being  out  upon  bail,  as  provided  by  stat- 
ute, and  he  was  not  in  custody  at  the  time  of  the  rendition  of 
said  judgment  therein ;  and  said  judgment  proceeds  as  fol- 
lows :  ^  And  the  court  now  adjudges  that  the  defendant  shall 
pay  to  the  said  relatrix  the  sum  of  three  hundred  dollars,  for 
the  support  and  education  of  said  bastard  child,  payable  as 
follows,  to  wit :  That  he  pay  to  said  relatrix  the  sum  of  fifty 
dollars  within  sixty  days  from  this  date ;  and  that  he  pay  her 
thereafter  the  further  sum  of  fifly  dollars  every  twelve  months 
until  he  shall  have  paid  the  full  sum  of  three  hundred  dollars; 
and  that  if  he  fail  to  make  any  of  said  payments  at  the  time^ 
the  same  becomes  due,  the  clerk  of  this  court  shall  issue 
execution  therefor,  to  be  levied  of  the  property  of  said  defend- 
ant and  his  bail,  as  in  other  cases.  And  it  is  further  adjudged 
by  the  court,  that  the  said  defendant  pay  the  costs  of  this  pros- 
ecution, and  that  he  stand  committed  until  said  judgment  is 
paid  or  replevied.'  And  the  complainant,  when  the  jury 
retired,  being  on  bail  as  aforesaid,  returned  to  his  home  in 
Seymour,  in  Jackson  county,  Indiana,  and  was  not  present  in 
person  when  said  verdict  was  returned  into  court,  nor 
when  said  judgment  was  rendered,  but  was  present  all 
the  while  by  attorney ;  and  that  afterwards,  on  the  5th  day  of 
December,  1874,  said  William  H.  Shields,  who  was  surety  on 
said  Turner's  recognizance  bond  in  said  bastardy  prosecution^ 
procured  the  clerk  of  said  Jennings  county  to  place  in  his 
hands  a  copy  of  the  recognizance,  which  is  fully  set  forth  in 
said  petition  of  the  complainant  herein,  and  said  Shields  placed 
said  copy  of  said  recognizance  in  the  hands  of  the  sheriff  of 
Jackson  county,  Indiana,  who  thereupon,  by  virtue  of  said 
copy,  arrested  the  complainant  in  the  city  pf  Seymour,  Jack- 
son county,  Indiana,  and  endorsed  upon  said  copy  the  follow* 
ing  words :    '  Arrested  Dr.  Abram  Turner,  within  named,  and 
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now  deliver  him  to  the  sheriff  of  Jennings  county,  this  5th 
day  of  December,  1874.  Samuel  S.  Early, 

'  Sheriff  J.  County.' 

''  And  it  is  agreed,  that  at  that  time  said  Early  was  sheriff 
of  Jackson  county,  and  that  said  William  B.  Wilson  was  at 
that  time,  and  is  now,  the  sheriff  of  Jennings  county,  and  that 
the  sheriff  of  Jackson  county  aforesaid  arrested  the  complain- 
ant, transported  him  thence  to  Vernon,  in  Jennings  county, 
and  placed  him  in  the  custody  of  said  sheriff  Wilson,  in  whose 
custody  he  has  ever  since  remained,  and  still  remains ;  and 
that  said  judgment  against  the  complainant  has  not  been  paid 
or  replevied,  and  that  said  sheriff  claims  to  hold  this  complain- 
ant in  custody  by  virtue  of  said  judgment." 

The  recognizance  referred  to  in  the  above  statement  of  facts 
was  in  the  usual  form,  conditioned  that  the  appellant  would 
appear  before,  etc.,  at,  etc.,  on,  etc., ''  to  answer  to  the  charge 
of  bastardy,  and  abide  the  order  of  said  court,  and  not  depart 
thence  without  leave,''  etc.  The  bail-piece  was  an  authenti- 
cated copy  of  the  recognizance  under  which  the  appellant  was 
brought  from  Jackson  county  and  delivered  to  the  sheriff  of 
Jennings  county,  as  aforesaid.  This  was  all  the  evidence  in 
the  case. 

The  court  below  refused  to  discharge  the  appellant,  and 
remanded  him  to  jail  until  the  judgment  be  paid  or  replevied. 

The  appellant  appeals  to  this  court,  and  insists : 

1.  That  the  law  under  which  he  stands  committed  is  uncon- 
•iitutional. 

2.  That,  if  constitutional,  he  could  not  be  committed  to  jail, 
because  he  was  not  in  custody  at  the  time  the  judgment  was 
rendered;  and, 

'  3.  That  his  surety  had  no  right  to  arrest  him  in  Jackson 
county  and  bring  him  to  Jennings  county  by  virtue  of  the  bail- 
piece. 

The  unconstitutionality  of  the  act  under  which  the  appel- 
lant was  committed  (2  G.  &  H.  624),  as  to  the  power  of  impris- 
onment, is  elaborately  urged  upon  us.  It  is  claimed  that  the 
judgment  under  consideration  is  a  debt,  within  the  meaning 
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of  section  22^  art.  1^  of  the  constitution^  which  abolishes 
imprisonment  for  debt,  except  in  case  of  fraud.  We  are  of  a 
different  opinion.  A  debt  is  a  sum  of  money  due  by  agree- 
ment. It  must  be  certain  as  to  amount^  and  arise  upon  con- 
tract. Under  the  system  of  common  law  pleadings  at  the  time 
the  constitution  was  adopted^  and  before  the  distinction  between 
forms  of  action  was  abolished  by  the  code,  the  word  "  debt" 
in  law  had  no  other  meaning.  We  must  suppose,  therefore, 
that  the  framers  of  the  constitution  so  understood  and  used 
the  words.  Nor  could  the  words  of  the  constitution  be  fairly 
understood  in  any  other  sense.  In  the  section  cited  abolish- 
ing imprisonment  for  debt,  the  words,  "  any  debt  or  liability 
thereafter  contracted,^'  are  expressly  used.  Besides,  the  ques- 
tion was  fully  examined  in  Lower  v.  Wallick,  25  Ind.  68,  and 
there  deliberately  settled.  This  caae  has  been  approved  and 
followed,  in  The  State  v.  Hamilton,  33  Ind.  502,  Ex  Parte 
Voltz,  37  Ind.  237,  Ex  Parte  Teague,  41  Ind.  278,  and 
Reynolds  v.  LamourU,  45  Ind.  308.  And  the  same  interpreta- 
tion is  given  to  the  word  "  debt,'^  as  used  in  the  constitution, 
in  McCool  V.  The  State,  23  Ind.  127. 

The  distinction  between  tort  and  contract  exists  in  the  nature 
of  things,  and  cannot  be  confounded  or  abolL^^hed  by  law. 
One  arises  by  agreement ;  the  other  from  wrong. 

A  constitution  which  abolishes  imprisonment  for  debt  does 
not  prohibit  the  legislature  from  passing  a  law  to  imprison  on 
judgments  founded  on  torts.     Cooley  Const.  Lim.  341. 

None  but  honest  debtors  are  protected  from  imprisonment 
for  debt ;  wrong-doers  and  dishonest  men  cannot  claim  the 
exemption.  The  act  of  begetting  a  bastard  child  is  a  tort,  con- 
trary to  good  morals,  and  a  wrong  against  society ;  and,  to 
place  the  obligation  imposed  by  law  to  support  a  bastard  child 
upon  the  same  ground  with  a  debt  arising  by  agreement,  and 
to  give  to  such  a  tort-feasor  the  privileges  which  are  granted 
only  to  an  honest  debtor,  would  be  to  confound  right  and 
wrong,  protect  the  wrong-doer  by  law,  and  impose  the  obli- 
gation due  from  him  upon  those  who  are  not  guilty  of  any 
transgression.      Such  an    interpretation  of  the  constitution 
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ivoald  be  unwarrantable,  and  render  that  instrument  a  curse 
rather  than  a  blessing. 

With  the  severity,  laxity,  or  policy  of  the  law,  the  court  has 
nothing  to  do.  That  is  a  question  for  legislative  discretion, 
not  judicial  interpretation.  The  power  to  imprison  for  torts 
injurious  to  the  public,  and  for  fraud  subversive  of  private 
rights,  is  not  denied  by  the  constitution ;  its  exercise  must  be 
left  to  the  legislature. 

It  is  claimed  that  the  court  could  not  originally  have 
committed  him,  and,  therefore,  could  not  remand  the  prisoner 
to  jail,  because  he  was  not  in  custody  at  the  time  the  judg- 
ment was  rendered.  After  the  appellant  had  been  arrested, 
and  had  given  bail,  and  was  in  custody  of  his  bail,  it  was  not 
necessary  that  he  should  be  in  actual  custody  of  the  sherifip  at 
the  time,  to  enable  the  court  to  render  a  judgment  of  commit- 
tal. This  point  is  decided  in  the  case  of  Loioer  v.  WaUick, 
supra,  but  upon  other  grounds. 

From  the  admitted  facts  in  this  case,  we  are  not  prepared 
to  decide  that  the  appellant  was  not  in  legal  custody  at  the 
time  the  judgment  was  rendered.  He  had  been  arrested.  He 
gave  bail,  as  provided  by  statute.  He  was  present  at  the  trial 
until  the  jury  retired,  and  then  went  home,  "  but  was  present 
all  the  while  by  attorney."  A  person  arrested  by  law,  and 
put  in  the  custody  of  the  law,  remains  in  custody,  either  actu- 
ally or  potentially,  until  he  is  discharged  according  to  law. 
Letting  the  appellant  to  bail  and  allowing  him  a  trial  with- 
out being  in  actual  custody,  was  no  waiver  on  the  part  of  the 
relator,  and  his  voluntary  absence  cannot  be  allowed  to  impair 
her  right  or  restrict  her  remedy.  No  one  can  take  advan- 
tage of  his  own  wrong.  A  defendant  cannot  be  heard  to  com- 
plain of  his  voluntary  absence  during  the  trial  of  his  cause. 
MoGorUe  v.  The  State,  14  Ind.  39.  While  he  was  on  bail,  he 
was  in  the  bail's  custody,  within  the  meaning  of  the  law. 

It  is  also  insisted,  that  a  surety  in  a  bastardy  prosecu- 
tion has  no  lawful  right  to  deliver  up  his  principal,  and  be 
released  from  liability  on  his  bond.  There  is  no  difference  in 
a  bastardy  case  in  this  respect  from  any  other  case.    The  rule 
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is  the  same  in  criminal  and  civil  cases.  Gray  v.  Fulsome, 
7  Vt.  452  ;  State  v.  Thompson,  3  Jones  N.  C.  365 ;  Blood  v. 
Morrill,  17  Vt.  598 ;  Simmons  v.  Adams,lb  Vt.  677  ;  Mather 
V.  Clark,  2  Aik.  209.  The  common  law  right^  as  between 
the  parties^  of  a  bail  to  take  his  principal  at  any  time,  at  any 
place,  and  under  any  jurisdiction,  has  remained  unimpaired 
during  more  than  two  centuries.  In  the  quaint  language  of 
the  old  books,  ^^  the  bail  have  their  principal  always  upon  a 
string,  and  may  pull  the  string  whenever  they  please,  and  ren- 
der him  in  their  own  discharge.^'  In  this  country,  for  any- 
thing the  principal  can  complain  of,  the  bail  may,  by  virtue 
of  his  piece,  take  him  in  any  house  or  place,  in  any  county, 
state,  or  territory,  on  Sunday  or  any  other  day,  in  the  night 
time,  or  at  any  time,  and,  upon  demand,  may  break  open  doors. 
He  may  call  persons  to  assist  him,  and  they  will  be  justified 
by  his  command.  This  right  is  strictly  and  uniformly  upheld 
by  all  the  authorities.  Our  code,  in  this  respect,  is  in  harmony 
with  the  common  law.*  2  G.  &  H.  126.  See,  also,  the  follow- 
ing authorities :  Tidd's  Pr.  53,  147  ;  Com.  Dig.  Bail ;  Bac. 
Abr.  Bail;  6  Mod.  231;  Sheers  v.  Brooks,  2  Henry  BL 
120;  PyetveU  v.  Stow,  3  Taunton,  425 ;  NicoUs  v.  IngersoU,  7 
Johnson,  145 ;  Commonwealth  v.  Brickett,  8  Pick.  138  ;  Parker 
V.  Bidwell,  3  Conn.  84 ;  Bead  v.  Case,  4  Conn.  166;  Harp  v. 
Osgood,  2  Hill  N.  Y.  216 ;  Bespublica  v.  Gaoler,  2  Yeatee 
263 ;  Pease  v.  Burt,  3  Day,  485 ;  Buggies  v.  Corey,  3  Conn. 
419 ;  Johnson  v.  Tompkins,  1  Bald.  571. 

TherQ  is  nothing  in  this  record  of  which  the  appellant  has 
a  right  to  complain. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  C.  J. — I  totally  dissent  from  the  opinion  in  this 
case  for  these  reasons : 

1.  The  provision  of  the  bastardy  act,  which  provides  that, 
after  judgment  for  money  has  been  rendered,  the  defendant 
fihall  be  imprisoned  till  he  pays  or  replevies  the  judgment,  is 
a  clear  and  palpable  violation  of  both  the  letter  and  spirit  of 
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the  twenty-second  section  of  the  first  article  of  our  constitu- 
tion;  which  is  this : 

"  The  privilege  of  the  debtor  to  enjoy  the  necessary  com- 
forts of  life  shall  be  recognized  by  wholesome  laws,  exempting 
a  reasonable  amount  of  property  from  seizure  or  sale  for  the 
payment  of  any  debt  or  liability  hereafter  contracted;  and 
there  shall  be  no  imprisonment  for  debt,  except  in  case  of 
fraud/' 

The  ingredient  of  fraud  is  not  in  this  judgment  for  bastardy » 
Webster  defines  debt  thus :  '*  That  which  is  due  from  one  per- 
8on  to  another,  whether  money,  goods  or  services;  that  which 
one  person  is  bound  to  pay  to  another,  or  perform  for  his  ben- 
efit ;  that  of  which  payment  is  liable  to  be  exacted ;  due  ; 
obligation ;  liability/'  A  judgment  for  money  is  a  debt,  no 
matter  what  the  cause  of  action  was,  whether  tort  or  contract; 
the  judgment  is  a  debt  of  record,  and  the  debtor  cannot  be 
imprisoned  to  force  or  coerce  the  payment  of  it,  '^  except  ia 
case  of  fraud,''  which  does  not  exist  in  this  case; 

2.  The  bastardy  act,  unconstitutional  as  it  is  as  to  imprison- 
ment after  judgment,  does  not  allow  imprisonment  aft;er  judg- 
ment, if  the  defendant  is  not  in  custody  when  the  judgment 
was  rendered.  This  case  shows  that  the  defendant  was  not  in 
custody  at  or  during  the  trial,  verdict,  and  judgment,  but  was 
under  bond,  and  when  the  verdict  and  judgment  were  rendered, 
he  was  absent  and  in  another  county,  and  that  the  court  had 
no  control  of  his  person. 

3.  The  surety  on  the  bond  of  the  defendant  in  a  bastardy 
case  cannot,  after  judgment,  arrest  and  surrender  his  principal 
to  the  sheriff,  and  thereby  discharge  his  liability  on  the  bond. 
The  bond  will  remain  in  force,  and  can  be  recovered  on 
against  the  surety  by  suit  on  it. 

I  think  the  judgment  ought  to  be  reversed. 

WoBDEN,  J. — ^I  concur  in  the  second  and  third  propositions 
contained  in  the  foregoing  opinion  of  Judge  Pettit.  The 
word  ^^  custody,"  as  used  in  the  bastardy  act,  is  used  in  a  sense 
that  excludes  the  idea  that  when  the  accused  is  out  on  bail  ho 


688  SUPREME  COURT  OF  INDIANA. 

Lester  «.  East. 

is  in  custody  within  the  meaning  of  the  act ;  and  not  being  in 
custody^  the  court  had  no  authority  to  commit  him,  according 
to  the  terms  of  the  statute. 

The  terms  of  the  bond,  as  provided  for  in  section  4  of  the 
bastardy  act,  exclude  the  idea  that  afler  judgment  in  bastardy 
the  bail  may  be  exonerated  by  the  surrender  of  the  principal. 
There  is  no  statute  applicable  to  the  case  providing  for  such 
surrender  and  exoneration. 
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SAJ^-^Eeecutory  Comthut. — A  contract  for  the  sale  of  a  certain  number  of  good, 
oom-fed  hogs,  to  average  a  certain  weight  gross,  to  be  weighed  at  onepIaoB 
and  delivered  at  another,  at  or  within  a  certain  time  in  the  fatnre,  and  to  be 
then  paid  for  at  a  certain  price  per  hundred  pounds,  the  hogs  being  a  lot 
at  the  time  of  the  contract  being  fed  by  the  seller,  and  including  some  to 
be  thereafter  received  of  another  person,  where  the  hogs  were  never 
weighed  or  delivered  to  the  buyer,  did  not  pass  the  title  in  the  hogs  to 
the  purchaser. 

8aice. — In  a  bargain  and  sale,  the  thing  which  is  the  subject  of  the  contract 
becomes  the  property  of  the  buyer  the  moment  the  contract  is  concluded^ 
without  regard  to  the  fact  whether  the  goods  are  delivered  to  the 
buyer  or  remain  in  possession  of  the  seller. 

8ame. — In  an  executory  agreement  for  a  sale,  the  goods  remain  the  property 
of  the  seller  till  the  contract  is  executed. 

8ahe. — ^In  the  case  of  a  sale,  the  buyer  can  claim  the  goods  specifically, 
and  they  are  at  his  risk. 

8amb. — ^In  the  case  of  an  executory  agreement,  the  buyer  does  not  become 
the  owner  of  the  goods,  cannot  claim  them  specifically,  and  they  are  not 
at  his  risk,  and  his  remedy  on  the  contract,  if  there  be  a  breach  of  it,  is 
confined  to  an  action  for  damages. 

Same. — Whether  a  contract  is  a  bargain  and  sale  or  an  executoiy  agree- 
ment for  a  sale,  depends  upon  the  intention  of  the  parties,  to  be  gathered 
from  all  the  terms  and  stipulations  of  the  contract^  and  is  generally  a 
question  of  fact. 

Same. — A  sale  of  personal  property  may  be  complete,  so  as  to  pass  the  title, 
■  without  a  delivery. 
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From  the  Greene  Circuit  Court. 

•T.  jB.  Isenhower  and  jB*.  Bums,  for  appellant. 
McDonald  &  BvJUer,  Boae  &  Alexander,  and  Oavins  &  Gavins,. 
for  appellee. 

Downey,  J. — ^Beplevin  by  the  appellee  against  the  appel- 
lant, for  a  lot  of  one  hundred  and  seventy-five  &t  hogs,  of  the 
value  of  fifteen  hundred  dollars,  of  which  it  was  alleged  the 
plaintiff  was  the  owner  and  entitled  to  the  possession ,  and  of 
which  the  defendant  had  possession  without  right,  and  which 
he  unlawfully  detained  from  the  plaintiff. 

The  defendant  answered  by  a  general  denial.  The  cause 
was  tried  by  a  jury,  and  there  was  a  general  verdict  for  the 
plaintiff,  with  answers  to  several  interrogatories,  which  had 
been  propounded  to  the  jury. 

Motions  for  judgment  on  the  special  finding  and  for  a  new  trial 
were  made  by  the  defendant  and  overruled  by  the  court.  There 
was  final  judgment  for  the  plaintiff.  Two  errors  are  assigned : 

1.  The  refiisal  of  the  court  to  render  judgment  for  the 
defendant  on  the  special  findings  of  the  jury. 

2.  'JThe  overruling  of  the  motion  for  a  new  trial. 

The  plaintiff  claims  to  be  the  owner  of  the  property  by  pur- 
chase from  one  Deckard,  and  the  defendant  claims  by  a  sub- 
sequent purchase  fi*om  the  same  person.  The  following  is 
the  contract,  by  virtue  of  which  the  plaintiff  claims  the  owner- 
ship of  the  hogs : 

"  Tbeasubeb's  Office,  Greene  County,  1 
"  Bloomfield,  Ind.,  Sept.  23d,  1873.     J 

"  Article  of  agreement  made  and  entered  into,  this  23d  day 

of  September,  1873,  between  Adam  Deckard,  of  the  first  part, 

and  Hughes  East,  of  the  second  part,  witnesseth,  that  the  said 

Deckard  has  this  day  sold  to  the  said  East  seven  hundred  head 

of  good,  corn-fed  hogs,  to  average  two  hundred  and  forty 

pounds  gross,  to  be  delivered  at  Switz  City,  weighed  at  H. 

Van  Dyke^s  scales  in   Bloomfield,  from  November  15th  to 

December  25th,  all  to  be  clean,  merchantable  hogs,  no  piggy 

sows  or  stags.    For  which  said  East  is  to  pay  four  dollars  per 

hundred  gross^  and  to  advance  at  least  five  dollars  per  head 
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when  required,  on  which  said  Deckard  is  to  pay  twelve  per 
cent,  interest.  The  hogs  hereby  contracted  being  the  identi- 
cal lot  now  being  fed  by  said  Deckard,  including  about 
eighty  head  yet  to  be  received  of  Samuel  McElroy. 

'^  Witness  our  hands  and  seals. 

"  Adam  Deckard,  [Seal.] 
"  Hughes  East,  [Seal.]" 

The  special  findings  of  the  jury  are  as  follows : 

'4.  Was  the  contract  that  has  been  introduced  in  evidence 
in  this  cause  between  East  and  Deckard  the  same  contract 
under  which  East  claims  title  to  the  property  in  controversy? 

"Ans.  Yes. 

"  2.  Were- the  hogs  sold  by  Deckard  to  East  to  be  weighed 
before  they  were  to  be  delivered  to  East  ? 

"Ans.  Yes. 

"  3.  Were  the  hogs  in  controversy  ever  weighed  and  deliv- 
ered to  East  by  Deckard  under  the  contract  between  Deckard 
And  East? 

*^Ans.  No. 

"  5.  Did  Deckard  ever  deliver  the  hogs  in  controversy  to 
East  before  he  sold  them  to  Lester  ? 

"Ans.  No. 

"  6.  Did  East  ever  pay  Deckard  for  the  hogs  in  oontroveisyT 

"Ans.  Yes. 

"  9.  Who  was  principal  and  who  was  surety  on  the  notes 
given  to  various  parties  by  Deckard  and  East,  as  referred  to 
in  the  evidence? 

"Ans.  Deckard  principal  and  East  surety. 

"  10.  Who  was  the  owner  of  and  entitled  to  the  possesnoa 
of  the  property  in  controversy  at  the  time  of  the  commence- 
ment of  this  suit  ? 

"Ans.  Hughes  East. 

"11.  Did  the  plaintiff^  before  the  commencement  of  th!^ 
isuit,  demand  the  possession  of  the  hogs  in  controversy  of  the 
^[efendant? 

"Ans.  No." 

It  is  insisted  by  counsel  for  the  appellant  that  these  special 
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findings  show  that  there  was  no  completed  sale  which  vested 
the  ownership  of  the  hogs  in  the  plaintiff;  that  the  contract 
was  only  an  executory  contract  for  the  sale  and  delivery  of 
the  hogs  at  a  future  date^  and  that  no  title  to  any  particular 
lot  of  hogs,  or  any  hogs,  in  fact,  passed  to  East  by  virtue  of 
the  contract ;  that  when  anything  remains  to  be  done  by  the 
seller  to  put  the  property  into  a  deliverable  condition,  or  to 
identify  it,  or  to  ascertain  its  amount,  if  the  price  depends 
upon  this,  the  title  to  the  property  does  not  pass  to  the  buyer, 
but  remains- in  the  seller.  It  is  further  submitted  that  in  the 
contract  in  the  case  under  consideration  there  was  much  to  be 
done  to  the  property  by  the  seller ;  that  the  contract  was  made 
on  the  23d  day  of  September  for  the  delivery  of  fat  hogs  from 
November  15th  to  December  25th  following ;  that  it  is  evident 
that  the  hogs,  at  the  time  of  making  the  contract,  were  what 
are  called  "stock  hogs,^'  unfatted,  but  were  to  be  fatted 
between  the  date  of  the  contract  and  the  time  of  delivery ; 
that  the  hogs,  when  ready  for  delivery,  were  to  be  weighed  at 
one  place  and  delivered  at  another,  the  two  places  being,  as  is 
urged,  six  miles  apart ;  and  that  until  these  things  were  done 
by  the  seller,  no  property  passed  to  the  purchaser. 

Counsel  for  the  appellee  contend,  on  the  contrary,  that 
by  the  force  and  effect  of  the  written  contract,  the  prop- 
erty in  the  hogs  passed  to  the  purchaser,  and  also  that  by  vir- 
tue of  the  full  payment  for  the  hogs,  and  the  same  being  ascer- 
tained, identified,  and  pointed  out,  the  title  would  have  passed 
without  the  written  contract. 

The  jury  found,  in  their  answers  to  the  interrogatories,  the 
following  facts : 

1.  That  East  claims  title  to  the  hogs  under  the  written  con- 
tract set  out. 

2.  That  the  hogs  were  to  be  weighed  before  they  were  to 
be  delivered  to  East.  This,  too,  is  in  accordance  with  the 
terms  of  the  contract. 

3.  That  the  hogs  were  never  weighed  and  delivered  to  East 
by  Deokard,  under  the  contract. 
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4.  That  Deckard  never  delivered  the  hogs  to  East  before 
he  sold  them  to  Lester. 

These  propositions,  it  is  insisted,  are  inconsistent  with  the 
general  verdict.  The  other  findings  are  not  claimed  to  be 
contrary  to,  or  inconsistent  with,  the  general  verdict. 

There  is  a  plain  difference  between  an  actual  sale  and  a 
mere  executory  agreement.  The  distinction  between  the  two 
consists  in  this,  that  in  a  bargain  and  sale  the  thing  which  is 
the  subject  of  the  contract  becomes  the  property  of  the  buyer 
the  moment  the  contract  is  concluded,  and  without  regard  to 
the  fact  whether  the  goods  are  delivered  to  the  buyer,  or  remain 
in  possession*  of  the  vendor.  Whereas,  in  the  executory  agree- 
ment, the  goods  remain  the  property  of  the  vendor  till  the  con- 
tract is  executed.  In  the  case  of  a  sale,  the  vendee  can  claim 
the  goods  specifically,  and  they  are  at  his  risk.  In  the  case 
of  an  executory  agreement,  he  does  not  become  the  owner  of 
the  goods,  cannot  claim  them  specifically,  and  they  are  not  at 
his  risk,  and  his  remedy  on  the  contract,  if  there  be  a  breach 
of  it,  is  connned  to  an  action  for  damages.  Both  of  these  con- 
tracts are  equally  valid,  and  whether  any  particular  contract 
is  the  one  or  the  other  depends,  upon  the  intention  of  the  par- 
ties, to  be  gathered  from  all  its  terms  and  stipulations.  The 
question  is  generally,  if  not  always,  one  of  fact.  Whether  the  title 
to  the  property  passes  or  not,  depends  upon  the  intention  of 
the  parties  to  the  agreement. 

Whether  the  contract  in  this  case  was  a  completed  sale,  or 
only  an  executory  contract,  is  to  be  decided  by  the  fiicts  which 
existed  when  the  contract  was  made,  and  not  by  what  occur- 
red at  some  subsequent  date. 

The  contract  was  for  seven  hundred  hogs.  This  action  is 
for  the  recovery  of  the  possession  of  one  hundred  and  seven- 
ty-five hogs,  part  of  the  number  contracted  for.  If  the  con- 
tract vested  in  the  purchaser  title  to  none  of  the  hogs,  then 
the  case  should  have  been  decided  against  him. 

Several  cases  in  this  court  are  cited,  and  we  will  refer  to 
them  in  the  first  place. 

In  Bradley  v.  Mxchad,  1  Ind.  551^  where  the  cattle  sold 
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were  sufficiently  designated,  the  price  agreed  upon,  and  part 
of  it  paid,- and  part  of  the  cattle  delivered,  it  was  held  that 
ihe  property  in  all  the  cattle  passed,  but  the  seller  had  a  lien 
on  the  cattle  not  yet  delivered  for  the  residue  of  the  agreed 
price,  without  the  payment  of  which  the  purchaser  had  no  right 
to  the  possession  of  them. 

The  case  of  Murphy  v.  The  State,  1  Ind,  366,  was  a  case 
where  the  purchaser  contracted  for  a  quart  of  whiskey,  and  it 
was  delivered  to  him  by  the  pint.  It  was  held  that  only  so 
much  as  was  delivered  was  sold,  and  therefore  there  was  a 
sale  of  less  than  a  quart. 

In  WiUiame  v.  Smith,  7  Ind.  559,  a  tenant  had  agreed  to 
pay  as  rent  a  third  of  the  wheat  raised  ''  in  the  half  bushel,'' 
and  it  was  held  that  until  the  wheat  was  delivered  to  the  land* 
lord  he  had  no  property  in  it,  and  it  was  not  subject  to  an 
execution  against  him. 

In  MoffaU  v.  Green,  9  Ind,  198,  which  related  to  the  sale 
of  cross-ties,  it  was  said:  ''Where  there  has  been  a  sale  of 
goods,  and,  according  to  the  terms  of  the  contract,  something 
remains  to  be  done  before  the  sale  can  be  considered  as  com- 
plete, until  that  is  done,  the  property  does  not  pass  to  the  ven- 
dee.''  But  it  was  held  that  ^e  counting  of  the  ties  by  a  third 
person,  as  provided  in  the  contract,  might  be  waived,  and  the 
parties  rely  on  their  own  count. 

Straus  V.  Ro88,  25  Ind.  300,  was  a  case  where  the^  seller  con- 
tracted to  sell  and  deliver  to  the  purchaser  his  clip  of  wool,  at 
a  stipulated  price  per  pound,  part  of  which  was  paid  in  hand  ; 
the  purchaser  was  to  go  to  the  house  of  the  seller  on  a  partic- 
ular day,  and  the  parties  were  then  to  go  to  the  town,  where 
the  wool  was  to  be  weighed,  and  where  the  purchaser  was  to 
pay  the  residue  of  the  price  and  receive  the  wool.  It  was 
held  that  the  contract  was  executory,  and  the  property  in  tho 
wool  did  not  pass. 

In  the  case  of  Hcnlinev.  Hall,  4  Ind.  189,  relating  to  tho 
ownership  of  a  colt,  which  was  purchased  for  twenty  dollars, 
the  parties  agreeing  that  the  colt  should  run  with  the  mare 
Vol-.  XLIX.— 38 
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nntil  it  was  weaned^  when  it  should  be  delivered  to  the  par* 
chaser,  who  was  then  to  pay  for  it,  the  transaction  was  held 
to  be  a  sale. 

Cloud  V.  Moorman,  18  Ind.  40,  was  a  case  involving  the 
question  of  delivery  of  the  property  sold,  and  it  was  held  that 
where  a  lot  of  ship-stuff  was  sold,  part  to  one  purchaser  and 
the  residue  to  another,  a  delivery  to  one  might  be  made  ibr 
the  benefit  of  both. 

Scott  V.  King,  12  Ind.  203,  related  to  a  sale  of  corn,  and  it 
was  held  that  as  the  corn  had  been  measured,  set  apart,  and 
paid  for,  the  sale  was  complete.  The  case  also  decides  a  ques- 
tion as  to  waiver  of  one  of  the  stipulations  of  the  contract. 

There  are  other  cases  in  this  court,  not  cited  by  counsel, 
bearing  upon  the  question  under  consideration. 

There  is  no  doubt  that  a  sale  of  personal  property  may  be 
complete,  so  as  to  pass  the  title  without  a  delivery.  Ramsey 
V.  Kochenour,  8  Blaokf.  325 ;  Bradley  v.  Michael,  supra;  Wright 
V.  Maxwell,  9  Ind.  192 ;  Sherry  v.  Picken,  10  Ind.  375.  And 
see  Davie  v.  Murphy,  14  Ind.  158. 

So,  there  is  no  doubt  that  the  title  may  pass  without  pay- 
ment of  the  purchase-money,  where  such  is  the  intention  of 
the  parties.  This  is  the  case  in  sales  on  credit.  On  the  sub- 
ject generally,  see  Story  on  Sales,  sec.  296,  et  eeq.,  and  Hilliard 
on  Sales,  63,  et  eeq. 

Benjamin,  in  his  work  on  Sales,  p.  228,  which  evinces  great 
research  and  learning^  states  the  general  rules  on  this  subject 
as  follows: 

'^When  the  specific  goods  to  which  the  bargain  is  to 
attach  are  not  agreed  on,  it  is  clear  that  the  parties  can 
only  contemplate  an  executory  agreement.  If  A.  buys  from 
B.  ten  sheep,  to  be  delivered  hereafter,  or  ten  sheep  out  of  a 
flock  of  fifty,  whether  A.  is  to  select  them,  or  B.  is  to  choose 
which  he  will  deliver,  or  any  other  mode  of  separating  the  ten 
sheep  from  Ihe  remainder,  be  agreed  on,  it  is  plain  that  no  ten 
sheep  in  the  flock  can  have  changed  owners  by  the  mere  con- 
tract ;  that  something  more  must  be  done  before  it  can  be  true 
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that  any  particular  sheep  can  be  said  to  have  ceased  to  belong 
to  B.,  and  to  have  become  the  property  of  A. 

'^  But  on  the  other  hand,  the  goods  sold  may  be    spe- 
'Cific,  as  if  there  be  in  the  case  supposed  only  ten  sheep  in 
A  flock,  and  A.  agrees  to  buy  them  all.    In  such  case,  there 
may  remain  nothing  to  be  done  to  the  sheep,  and  the  bargain 
may  be  for  immediate  delivery,  or  it  may  be  that  the  vendor 
is  to  have  the  right  to  shear  them  before  delivery,  or  may  be 
bound  to  &tten  them,  or  furnish  pasture  for  a  certain  time 
before  the  buyer  takes  them,  or  they  may  be  sold  at  a  certain 
price,  by  weight,  or  various  other  circumstances  may  occur 
which  leave  it  doubtful  whether  the  real  intention  of  the  parties 
is  that  the  sale  is  to  take  effect  after  the  sheep  have  been 
sheared,  or  fattened,  or  weighed,  as  the  case  may  be,  or  whether 
the  sheep  are  to  become  at  once  the  property  of  the  buyer, 
subject  to  the  vendor's  right  to  take  the  wool,  or  to  his  obli- 
gation to  furnish  pasturage,  or  to  his  duty  to  weigh  them.     And 
difficulties  arise  in  determining  such  questions,  not  only  because 
parties  fail  to  manifest  their  intentions,  but  because  not  uncom- 
monly they  have  no  definite  imtentions,  because  they  have  not 
thought  of  the  subject.     When  there  has  been  no  manifesta- 
tion of  intention,  the  presumption  of  law  is  that  the  contract 
is  an  actual  sale,  if  the  specific  thing  is  agreed  on,  and  it  is 
ready  for  immediate  delivery ;  but  that  the  contract  is  only 
executory  when  the  goods  have  not  been  specified,  or  if  when 
specified,  something  remains  to  be  done  to  them  by  the  vendor, 
cither  to  put  them  into  a  deliverable  shape,  or  to  ascertain  the 
price.    In  the  former  case,  there  is  no  reason  for  imputing  to 
the  parties  any  intention  to  suspend  the  transfer  of  the  prop- 
erty, inasmuch  as  the  thing  and  the  price  have  been  mutually 
assented  to,  and  nothing  remains  to  be  done.     In  the  latter 
case,  where  something  is  to  be  done  to  the  goods,  it  is  presumed 
that  they  intended  to  make   the  transfer  of   the  property 
dependent  upon  the  performance  of  the  things  yef  to  be  done, 
as  a  condition  precedent.     Of  course,  these  presumptions  yield 
to  proof  of  a  contrary  intent,  and  it  must  be  repeated  that 
nothing  prevents  the  parties  from  agreeing  that  the  property 
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in  a  specific  thing  sold  and  ready  for  delivery^  is  not  to  pass 
till  certain  conditions  are  accomplished^  or  that  the  property 
shall  pass  in  a  thing  which  remains  in  the  vendor's  possession, 
and  is  not  ready  for  delivery^  as  an  unfinished  ship,  or  which 
has  not  yet  been  weighed  or  measured,  as  a  cargo  of  com,  in 
bulk,  sold  at  a  certain  price  per  pound,  or  per  bushel.". 

The  legal  definition  of  a  sale  is  not  so  difficult  to  determine 
as  what  rule  to  apply  to  any  given  state  of  fiicts.  In  this 
case,  we  have  come  to  the  conclusion  that,  upon  the  contract, 
in  connection  with  the  facts  found  by  the  jury  in  answer  to  the 
interrogatories,  there  was  no  sale  of  the  hogs  in  question.  It 
is  evident  &om  the  contract  that  the  hogs  were  not  sold  on  a 
credit,  but  were  to  be  paid  for  on  ^delivery,  and  the  amount 
which  was  to  be  paid  could  only  be  ascertained  by  weighing 
the  hogs.  The  hogs  were  to  be  *'  good,  corn-fed.''  The  seller 
was  to  feed  the  hogs,  and  weigh  and  deliver  them,  at  which 
time  the  purchaser  was  to  pay  for  them.  The  case,  in  this 
respect,  is  scarcely  as  favorable  to  the  purchaser  as  the  case  of 
Straus  \.  B088,  supra.  In  that  case,  there  was  no  uncertainty 
as  to  the  wool  sold.  It  was  the  seller's  clip  of  wool.  The 
price  per  pound  was  agreed  upon,  and  part  of  it  was  paid.  The 
only  things  remaining  to  be  done  were  the  weighing  and  deliv- 
ering of  the  wool  and  the  payment  therefor.  It  was  held  the 
property  did  not  pass  by  the  contract.  There  is  some  uncer- 
tainty  here  as  to  the  hogs  to  which  the  contract  related.  The 
concluding  sentence  of  the  contract  is,  that  the  hogs  contracted 
for  were  the  identical  lot  then  being  fed  by  Deckard,  including 
about  eighty  head  yet  to  be  received  of  Samuel  McElroy .  The 
purchaser  was  not  bound,  however,  to  accept  all  the  hogs  in 
the  lot,  for  the  contract  says  they  were  "  all  to  be  merchanta- 
ble hogs,  no  piggy  sows  or  stags."  .  This  stipulation  is  incon- 
sistent with  the  idea  that  the  purchaser  was  to  take  all  the 
hogs  in  the  lot,  and  introduces  uncertainty  into  the  contract 
as  to  the  hogs  to  which  it  relates.  Then,  again,  there  were 
hogs  to  come  from  McElroy's,  the  identity  and  exact  number 
of  which  do  not  appear.  The  jury  found  that  the  hogs  had 
not  been  weighed  or  delivered,  and  consequently  the  price 
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could  not  have  been  paid;  because  it  could  not  have  been  known. 
Had  there  been  no  uncertainty  as  to  the  hogs  embraced  by  the 
contract;  the  title  could  not  have  passed  for  these  reasons. 
The  fact  that  the  jury  found  that  payment  had  been  made, 
without  saying  when  or  anything  else  about  it,  cannot  avoid 
the  force  of  the  other  facts  specially  found  by  the  jury.  The 
tenth  interrogatory  and  answer  by  the  jury  amount  to  no  more 
than  a  repetition  of  the  general  verdict,  which,  we  think,  must 
yield  to  the  special  findings  of  the  jury. 

Although  it  seems  unnecessary,  we  have  looked  into  the  bill 
of  exceptions  to  ascertain  how  the  case  stands  upon  the  evi- 
dence, and  have  found  that,  upon  the  evidence,  the  case  is  still 
more  clearly  in  favor  of  the  appellant. 

As  to  the  identity  of  the  hogs  sold,  the  evidence  is  uncon- 
tradicted that  there  were  only  about  one  hundred  head  of  them 
in  possession  of  Deckard  at  the  time  the  contract  was  executed ; 
thus  rendering  it  clear  that  the  hogs  intended  to  be  embraced 
in  the  contract  were  not  ascertained  and  set  apart,  so  that 
the  property  in  them  could  pass  by  the  contract. 

Again,  the  purchaser  had  no  right  under  the  contract  to 
have  the  hogs  delivered  to  him  until  the  25th  day  of  Decem- 
ber, 1873,  which  was  named  as  the  day  when  the  period  for 
delivery  would  expire ;  and  yet  this  action  was  commenced, 
and  the  hogs  taken,  on  the  17th  day  of  December,  1873. 

And,  again.  East  claimed  that  he  had  the  right  to  pay  off 
certain  notes,  on  which  he  was  the  surety  of  Deckard,  and  have 
the  amount  credited  to  him  on  the  price  of  the  hogs.  Deck- 
ard tendered  him  hogs  before  the  expiration  of  the  time  for 
delivery,  and  offered  to  let  him  have  them  upon  payment  of 
the  price.  East  did  not  pay  the  price,  either  in  money  and 
the  notes  referred  to,  or  in  any  other  way,  but  desired  Deck- 
ard to  let  him  take  the  hogs  without  thus  making  payment  for 
them.  To  this  Deckard  refused  to  assent,  and  drove  the  hogs 
away  and  sold  them  to  the  appellant. 

We  do  not.  think  Deckard  was  bound  to  part  with  the  hogs 
upon  the  mere  promise  of  East  to  discharge  and  take  up  the 
notes  of  Deckard  at  some  other  time. 
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We  think  a  new  trial  should  have  been  granted.  Bathav- 
ing  come  to  the  conclusion  that  the  appellant  was  entitled  to 
judgment  on  the  special  findings  of  the  jury,  the  case  must 
take  that  course  on  its  return  to  the  circuit  court. 

The  judgment  is  reversed^  with  costs,  and  the  cause  renoanded, 
with  instructions  to  render  judgment  in  fiivor  of  the  defend- 
ant on  the  special  findings. 

BusEiBK,  J. — ^I  agree  that  the  judgment  in  this  case  most 
be  reversed,  but  in  my  judgment  the  cause  ought  to  be  remanded 
for  a  new  trial;  and,  hence,  I  dissent  from  the  judgment  ren- 
dered, and  think  a  rehearing  should  be  granted,  or  that  the 
opinion  should  be  so  modified  as  to  remand  the  cause  for 
another  trial. 

Eetitioii  for  a  rehearing  oyemiled. 


The  BbooevHiLE  National  Bank  v.  Deitz  et  ai*. 

PBOCEEDnra  SuppLEMEirrABT  TO  Execution.— iSjseeia/  Dq^omL—k^ 
advanced  a  certain  juim  of  money  to  B.,  to  be  used  for  the  redemptioD 
of  certain  land  which  had  been  purchased  by  C  on  execution,  it  being 
expressly  stipulated  between  A.  and  B.  that  the  ownership  of  the  money 
should  remain  in  A.,  unless  it  should  be  received  by  C.  in  redemption  of 
the  land,  there  being  some  dispute  as  to  the  right  of  B.  to  redeem.  The 
money  was  placed  in  the  hands  of  the  derk  of  the  court  in  which  the 
judgment  had  been  rendered  on  which  the  land  was  sold.  If  the  money 
should  be  used  in  redemption  of  the  land,  B.  was  to  repay  A.,  if  6.  fihonld 
sell  the  land ;  if  he  should  not  sell  it,  B.  was  to  give  A.  a  mortgage  on  the 
land  redeemed,  to  secure  the  repayment  of  the  money.  If  the  money  should 
not  be  so  used,  A.  was  to  withdraw  it.  Proceeding  supplementary  to  exe- 
cution by  D.,  a  judgment  creditor  of  B.,  against  B.  and  said  clerk,  to  sub- 
ject to  D.'s  judgment  said  money  in  the  hands  of  the  derk,  C.  having 
refused  to  receive  it,  and  the  right  to  redeem,  so  far  as  appeared,  not  hay- 
ing been  settled. 

Mdd,  that  the  money  remained  the  property  of  A.,  and  could  not  be  0oh» 
jected  to  D.'s  judgment. 


^^  H 


MAY  TERM,  1875.  599 

The  Brookville  National  Bank  v.  Deitz  d  oL 

^■^■— —  — ^—        — .^— —— ^— ^— 

From  the  Franklin  Common  Pleas. 

(7.  C  Birddey  and  G.  HoUandy  for  appellant. 
W.  MorrcyWy  N.  Trusler,  IT.  B.  Adams,  and  F.  Berry,  for 
appellees. 

WoRDEN,  J. — This  was  a  proceeding  by  the  appellant 
against  the  appellees^  supplementary  to  execution.  The  court^ 
npon  the  trial  of  the  cause^  found  for  the  defendants^  and  ren- 
dered judgment  accordingly^  over  a  motion  by  the  plaintifi 
for  a  new  trial.  The  following  are  the  material  facts  in  the 
case: 

The  appellant  had  a  judgment  against  Ulysses  V.  Kyger, 
Daniel  Kyger,  and  the  defendant  Deitz,  for  over  seven  hun- 
dred dollars,  on  which  an  execution  had  been  issued  and 
returned,  realizing  only  a  small  part  of  the  judgment.  A  case 
was  shown  authorizing  the  proceedings,  so  far  as  the  issuing 
and  return  of  execution  are  concerned.  It  was  alleged  that 
the  defendant  Harrell  had  two  thousand  dollars  in  his  hands 
belonging  to  said  Deitz,  which  ought  to  be  applied  to  the  pay- 
ment of  the  appellant's  judgment. 

The  facts  in  relation  to  the  money  in  the  hands  of  Harrell, 
as  fairly  indicated  by  the  evidence,  are  as  follows :  Deitz 
claimed  the  right  to  redeem  certain  lands  which  one  Roberts 
had  purchased  upon  execution,  and  for  the  purpose  of  enabling 
him  to  do  so  Lawrence  Tragesser  advanced  to  him  suffi- 
cient money  for  that  purpose,  amounting  to  two  thousand  two 
hundred  and  sixty-five  dollars,  which  was  placed  in  the  hands 
of  Harrell,  who  was  the  clerk  of  the  court  in  which  the  judg- 
ment was  rendered  on  which  the  sale  was  made.  It  was 
expressly  stipulated  between  Tragesser  and  Deitz  that  the  title 
and  ownership  of  the  money  should  remain  in  Tragesser,  unless 
it  should  be  received  by  Roberts  in  redemption  of  the  land, 
there  being  some  doubt  or  dispute  as  to  the  right  of  Deitz  to 
redeem.  If  the  money  was  not  used  in  the  redemption  of  the 
land,  Tragesser  was  to  withdraw  it ;  and  if  used,  Deitz  was  to 
repay  Tragesser,  if  he  sold  the  land,  and  if  not  he  was  to  give 
him  a  mortgage  upon  it  to  secure  the  amount.  In  short,  Tra- 
gesser permitted  his  money  to  be  deposited  with  the  clerk,  to 
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be  used  in  the  redemption  of  the  land,  not  parting  with  the 
title^  but  authorizing  it  to  be  applied  to  the  purpose  men- 
tioned. Koberts  declined  to  accept  the  money^  and  the  right 
of  Deitz  to  redeem  has  not^  so  far  as  appears^  been  settled. 
Harrell  still  holds  the  identical  money  thus  deposited  with 
him. 

Upon  these  facts^  the  money  thus  deposited  with  Harrell 
cannot  be  regarded  as  the  money  of  Deitz,  and  consequently 
cannot  be  subjected  to  the  payment  of  the  appellant's  judg- 
ment. The  title  still  remains  in  Trag^sser,  the  clerk  having 
authority  to  apply  it  to  the  redemption  of  the  land ;  and,  until 
such  application  is  made,  the  contingency  will  not  arise  on 
which  Deitz  is  to  become  the  debtor  of  ^Tragesser  fi>r  the 
money. 

The  appellant  claims  that  the  arrangement  is  contrary  ti> 
public  policy  and  illegal. 

We  see  nothing  contravening  pubUc  poUcy  or  illegal  in 
the  transaction.  Tragesser  might,  for  obvious  reasons  and 
for  good  purposes,  be  willing  to  aid  Deitz  in  the  redemption 
of  the  land,  while  he  might  not  be  willing  to  advance  the 
money  to  him  except  upon  the  certainty  of  its  being  applied 
to  that  and  no  other  purpose. 

It  is  claimed  that  the  court  erred  in  the  exclusion  of  certain 
evidence  offered  by  the  appellant.  The  motion  for  a  new  trial, 
however,  is  insufficient  to  raise  any  question  upon  this  point. 

The  reasons  for  a  new  trial  do  not  point  out  or  show  what 
evidence  was  excluded.     See  £aU  v.  Balfe,  41  Ind.  221. 

The  judgment  below  is  affirmed,  with  costs. 


ansTiDEx:. 


ADVANCEMENT. 
See  Evidence,  10 ;  New  Tbiaxi,  9. 

ALIBI.    ^ 
See  Cbiminai.  Law,  14. 

ALIMONY. 

Ibrtign  Judgment  for  Alimonv, — Service  by  Puhlioaiion. — ^A  judgment  for  ali- 
mony rendered  in  another  state,  where  the  only  notice  to  the  defend* 
ant  was  by  publication,  and  he  did  not  appear,  and  the  record  does  not 
fihow  that  he  was  a  resident  of  that  state,  can  have  no  force  in  this  State. 

Middlewarth  et  ux.  ▼.  McDoweU,  886 

AMENDMENT. 

See  Belatob,  1. 

!•  Appeal  from  JutttM  of  the  Peace. — Waiver. — ^Where  a  cause,  commenced 
before  a  justice  oi  the  peace,  was  appealed  by  the  defendant  to  the 
circuit  court,  and  he  there  amended  his  answer  of  counter-claim,  so  bb 
to  claim  a  judgment  against  the  plaintiff  for  seven  hundred  dollars 
after  satisfying  the  claim  of  tLie  plaintiff,  the  plaintiff  not  objecting 
to  the  amendment  or  taking  any  steps  in  relation  thereto,  ana  aft^ 
iasue  joined  upon  the  answer,  the  cause  was,  by  agreement,  referred  to 
arbitrators,  whose  decision  was  to  be  final,  judgment  to  be  rendered 
thereon,  and  the  arbitrators  heard  the  cause,  and  reported  to  the  court 
a  finding  in  favor  of  the  defendant  for  three  hundred  and  ninety-seven 
dollars  and  sixty-eight  cents,  it  was  then  too  late  for  the  plaintiff  to 
olnect,  he  having  waived  the  objection  to  the  amount  claimed  by  the 
*  deiendant's  amendment,  which  he  might  have  made  at  the  proper  time, 
and  it  was  error  for  the  court  to  then  dismiss  the  cause. 

Jaekeon  v.  Swope,  388 

2.  JDieeretion  of  (hurt. — New  Issue. — ^The  granting  of  leave  to  amend  plead- 
ings after  the  issues  have  been  closed  and  before  trial,  and  on  the 
trial,  is  very  much  within  the  sound  legal  discretion  of  the  lower 
courts,  and,  where  the  amendment  makes  a  new  issue  or  adds  a  new 
cause  of  action  or  ground  of  defence,  should  only  be  granted  in  a 
proper  case  and  upon  good  cause  shown  by  affidavit. 

Burr  V.  MendeiihaU,  496 

8.  Same. — Applieationfor  Delay  hj  Beaaon  of  Amendment. — ^When  an  amend- 
ment is  made,  and  the  opposite  party  does  not,  by  motion  supported  by 
affidavit,  ask  for  delay  to  complete  the  issues  when  rendered  nccea- 
sary  by  such  amendment,  or  to  prepare  for  trial,  the  presumption 
wiU  be  indulged  by  the  Supreme  Court  that  such  party  was  not  preta- 
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diced  by  such  amendment:  bat  if  an  implication  ib  njbde  for  ddaj, 
either  to  plead  or  prepare  for  trial,  and  is  oyermled,  then  the  Saprone 
Court  will  determine  whether  there  has  been  such  an  abuae  of  diacretion 
aa  injuriously  aiTected  the  rights  of  such  party.  ib. 

4.  Scant. — ^Where  a  court  overrules  an  application  for  leave  to  amfndi  in 

the  cases  above  stated,  the  Supreme  Court  wUl,  in  the  absence  of  a 
showing  that  there  has  oeen  an  abuse  of  discretion  preiudicial  to  the 
rights  of  the  party  applying,  presume  that  the  action  ot  the  oouit  wb» 
correct.  Bu 

APPEAL. 
See  AMENixifiairr^  I ;  Cbdonal  Law,  20;  Iirjinrcnov. 

APPEAL  BOND. 
See  PiiEADnca,  16. 

AEBITRATION  AND  AWAED. 

1.  JJmpwe, — By  a  parol  agreement  to  submit  a  matter  in  coutroyewy  to  the 
aroitration  oftwo  persons,  it  was  stipulated  that,  in  case  they  could  not 
agree,  they  should  select  an  umpire,  and  that  the  decision  of  such 
umpire  and  any  of  said  arbitrators  should  be  final,  etc. 

J9e2cL  that  the  decision  of  the  umpire  was  all  that  was  req^uired.  If  one  or 
both  the  arbitrators  had  agreed  with  him,  it  would  still  have  been  the 
decision  of  the  umpire.  Sanford  eidLy.  Wood^  165 

%  Fleading. — Aioard, — FiUng  Copy  of, — ^Where  a  written  award  is  pleaded, 
although  made  in  a  common  law  arbitratioiii  a  copy  of  tiie  awud  must 
be  filed  with  the  pleading.  B. 

AEGDMENT  TO  JUBY. 
See  Ckiminai*  Law,  1, 7. 

ABRAIGNMENT. 
See  Cbihinai.  Law,  20.  ^ 

ABREST. 
See  Bastabdy,  3 ;  Police  Ofzigeb. 

1.  Made  WUhoui  WriL — ^A  peace  officer  may  arrest  for  a  misdemeaiior  withoat 

a  warran^  only  on  view.  He  may  arrest  for  a  felony  without  a  war- 
rant on  vifew,  or  upon  information  when  he  has  reasonable  or  probable 
cause  to  believe  that  a  felony  has  been  committed ;  but  if  a  private  per- 
son arrest  another  for  felony  on  information,  and  not  on  view,  it 
devolves  on  him  to  justify  by  showing  that  the  party  arrested  was  guilty 
of  the  crime  charged.  Dcarmg  v.  The  StaU,  5a 

2.  Ofjicer  Justified  if  Process  he  Good  en  Us  Face, — ^A  warrant  of  arrest  and 

mittimus  issued  by  a  justice  of  the  peace  having  jurisdiction  of  the 
offence  charged,  each  being  good  on  its  face,  will  justify  a  constable  in 
making  the  arrest  and  commitment.        Jeffries  etctL  v.  MeNamarOf  142 

5.  Beturn  on  Writ  for  Arrest, — ^A  writ  for  the  arrest  of  a  party,  issued  by  a 

justice  of  the  peace  and  returned, '' served  as  commanded^  and  the 
defendant  is  present,"  shows  the  arrest  of  the  party. 

Fisher  V.  Eamaion,m 

ATTOBNEY. 
See  Insane  Pebsok. 

BAIL. 
See  BastabdTi  8. 
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BASTAEDY. 

1*  Jftd^miod  far  Support  of  BaaUxrd  Child  noi  a  DdL — lmpriKnmt;nL — Ckm^ 
auutional  Law. — ^A  judgment  against  a  defendant  in  a  oaatardy  proceed- 
ing, for  a  sum  of  money  for  the  sup^rt  and  maintenance  of  a  baatard 
childj  is  not  a  debt  within  the  meaning  of  section  22  of  article  1  of  the 
constitution ;  and  the  defendant  may  in  such  case  be  imprisoned. 

Turner  Y.  iTi&on^  581 

2.  &ime.-^Where  a  defendant  in  such  case  has  been  arreted,  and  has  given 

bail,  it  is  not  necessary  that  he  should  be  in  actual  custoay  of  the  sherifT 
at  the  time,  to  enable  the  court  to  render  a  judgment  of  committal.    lb, 

3.  Same. — JDefendcmt  Arrested  by  Hib  Bail — ^Thebailof  a  defendant  in  a  has- 

tardy  proceeding,  after  judgment  against  the  defendant,  may,  by  virtue  of 
his  bail-piece,  take  the  defendant  at  any  time,  in  any  house  or  place,  in 
any  county,  state,  or  territoiy.  i&» 

BILL  OF  EXCEPTIONS. 

See  Cbimikal  Law,  8 ;  New  Tbial^  3 ;  Pbactice,  5. 

1.  FUimg. — ^A  paper  purporting  to  be  a  bill  of  exceptions,  which  shows  that  it 

was  signed  by  the  judge  after  the  term,  but  does  not  show  when  it  was 
filed,  or  whether  it  was  ever  filed,  is  no  part  of  the  record. 

Jeffries  et  al.  y.  McNamosrOj  142 

2.  Amendmeni  qf.-^After  a  bill  of  exceptions  has  been  signed  and  filed,  it  is 

competent  for  the  court,  on  notice  and  motion,  to  order  its  correctioa 
by  the  insertion  of  omitted  evidence. 

The  J.,  M.ALR.B,  Cb.y.  Bcwn,  154 

3.  JPteadma  Struck  Out. — ^When  a  pleading  is  struck  out^  it  can  only  be 

bzongnt  into  the  record  again  by  a  bill  of  exceptions. 

Comer  etux.v.  Wma  et  alf  482 

BILL  OF  LADING. 

See  CoxKON  CARBrEB,  1, 2. 

BURDEN  OF  PROOF. 

See  Pbomisboby  Note,  6. 

CASES  OVERRULED. 

^dbaneemaits.— Wooleiy  v.  Woolery,  29  Ind.  249,  and  Haznlyn  v,  Nesbit,  37 
Ind.  284,  oyerruled.  Ilameee  etoLY.  Mamess  el  aL,  384 

CIRCUIT  COURT. 

JFVosasicliofi  by  Affidami  and  Informaiion. — ^In  the  absence  of  an  indictment^ 
there  can  be  no  prosecution  for  a  criminal  ofienoe  commenced  in  the  cir« 
cuit  court  upon  an  affidavit  without  an  information. 

AUatodiY.  TheState,23S 

CITY. 
See  Evidence,  11, 12 ;  Injukction  ;  Police  Officeb. 

1.  CUy  OouneU. — Power  to  Borrow  Money.— Whore  a  city  negotiated  her 

bonds  to  raise  means  to  construct  water-works,  and  the  city  treasurer 
misapplied  a  part  of  the  funds  so  realized,  leaving  debts  unpaid  on 
account  of  such  works,  it  was  competent  for  the  city  council  to  issue 
and  sell  other  bonds  to  make  up  such  deficiency. 

Daily  cLoLy.  The  City  of  CoLuwbuBj  169 

2.  Same,'^Stai\des. — B^  the  statute  of  1871  (Acts  1871,  p.  8),  the  common 

council  of  a  city  is  authorized  to  issue  and  sell  such  bonds  of  the  city 
aa,  in  the  discretion  of  the  council,  may  be  necessary  to  carry  out  con- 
tracts theretofore  made  in  and  about  the  construction  of  water-wodcs^ 
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and  to  folly  complete  each  works ;  and  hj  the  act  of  Maich  7th,  187^ 
it  may  provide  for  paying  ten  per  cent,  interest  on  such  bonds.  iSu 

3.  Deputy  OUy  Treasurer, — There  cannot  be  a  deputy  treasurer  of  a  city,  organ- 
ized under  the  act  of  March  14th,  1867,  3  Ind.  Stot.  63,  without  the 
approval  and  consent  of  the  council  of  such  city. 

Humphreys  v.  Steeene  el  aL,  481 

COMMON  CAERIER. 

See  Pleading,  12. 

1.  BiU  of  Lading. — Ckmstrvdion  of, — ^Where  a  railroad  company  received 
freight  to  be  transported  partly  by  rail  and  partly  by  wate^  and  it  was 
stipulated  in  the  bill  of  lading,  that "  it  is  especially  agreed  and  under- 
stood that  the  company  is  not  responsible  *  *  for  loss  or  damage  on  the 
lakes  or  rivers,  unless  it  can  be  shown  that  such  damage  or  loss  oocorred 
through  the  negligence  or  default  of  the  agents  of  the  company ;"  asd 
the  freight,  after  being  carried  bv  the  defendant^  was  placed  upon  a 
wharf  boat,  awaiting  the  arrival  oi  a  packet  wherein  to  ship  it,  and  Uie 
wharfboat  sunk  without  the  fault  of  the  railroad  company,  and  the 
freight  was  lost ; 

Meld,  that  the  loss  was  not  one  occurring  on  the  lakes  and  rivers  within  the 
meaning  of  the  bill  of  lading. 

Meidf  also,  maX  the  bill  of  lading  should  be  construed  to  mean,  that  the  car- 
rier was  not  to  be  responsible,  in  the  absence  of  n^ligence,  for  Iogb  or 
damage  occurring  in  the  navigation  of  the  lakes  or  rivers. 

The SL  L.  as,  KB,  W.  Co,  v.  Snmek e( oL,  302 

%  Some, — Contracts  not  clear  in  their  meaning,  by  which  common  car- 
riers se^  to  avoid  the  responsibility  which  the  law  imposes  upon  them, 
should  be  construed  most  strongly  against  them.  lb, 

CONSIDERATION. 

!•  PUoding, — ^In  a  pleading  founded  upon  a  contract,  the  consideration  must 
be  stated  as  well  as  the  promise,  except  when  the  pleading  is  upon  a 
deed,  bill  of  exchange,  promissory  note,  or  other  instrument  in  writing 
whicn  imports  a  consideration ;  and  in  alleging  the  consideration,  it  is 
not  sufficient  to  say  that  the  promise  was  made  for  a  full  and  valuable 
consideration,  but  particular  facts,  legally  sufficient  to  support  the 
promise,  must  be  stated.  Leach  etoLv,  Rhodes,  AdnCr,  291 

%  Same, — A  complaint  by  the  assignee  against  the  assignor  of  a  promissory 
note,  upon  a  parol  agreement  that  the  latter  would  guarantee  the 
prompt  payment  of  the  note^  and  that  he  would  collect  the  note  and 
pay  the  amount  over  to  Uie  plaintiff,  if  not  paid  by  the  maker,  did  not 
allege  a  consideration  for  such  promise. 

Hdd,  that  the  complaint  was  insufficient.  lb, 

3.  Answer, — To  a  suit  upon  a  promissory  note,  an  answer  alleging  that  there 

was  no  valuable  consideration  for  the  execution  of  the  note  is  sufficient. 

BwJk  V.  Broun,  573 

4.  Oral  Promise, — Want  of  Cojisideration, — A  want  of  consideration  for  an  oral 

promise  sued  upon  may  be  proved  under  an  answer  of  general  deoiaL 

IK 

CONSPIBACY. 
See  OBiHiNAii  Law,  10, 11, 12. 

CONSTABLR 
See  Arbest,2. 
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CONSTITUTIONAL  LAW. 
See Basxabdt,  1 ;  Gbiminaj<  Law,  10;  Bahaoad^  1. 

CONTEMPT. 

Bee  House  of  Befuqe^  2. 

CONTINUANCE. 

sStiffideney  of  Affidamt. — ^An  affidavit  for  a  oondnuance,  filed  on  behalf  of 
defenoants,  on  theffToundof  the  absence  of  a  defendant  who  was  also  a 
witness,  showing  that  he  was  not  present  at  the  cidling  of  the  cause,, 
but  not  showing  that  he  would  not  or  could  not  be  present  at  and  dur- 
ing  the  trial,  or  that  anj  diligence  had  been  usea  by  himself  or  his 
co-defendants  to  secure  ms  attendance,  and  giving  no  reason  for  his 
absence,  was  insufficient.  Charnbenain  etalY,  BM,  332 

CONTBACT. 

See  Common  Cabbies,  1,  2 ;.  Conbidebation  ;  Office  and  Officeb,  4 ; 

Pleadino,  12  to  15 ;  Sale  ;  Teleqbaph,  1. 

COEPORATION. 

VduntaryAssocktHon, — ^Two  corporators,  where  all  the  others  have  withdrawn, 
are  enough  to  continue  a  voluntaiy  association,  incorporated  under  the 
adt  of  February  20th,  1867,  3  Ind.  Stat.  650. 

Hvmphrtya  v.  SUvens  el  dL,  491 

COSTS. 

See  EzBOUTOB  and  Adminibtbatob,  1 :  PBAcncE,  9, 10 ;  Subety  of  thb 

Peace,  1 ;  Witness. 

COUNTY  AUDITOR 
See  CoTTNTY  Tbeasubeb,  3 ;  Belatob,  2,  3, 4. 

COUNTY  TREASURER 
See  Relator,  2,  3,  4. 

1.  Fea. — StaMe  Construed, — ^During  the  war  of  the  Rebellion,  the  county  of 

Fountain  issued  county  orders  to  a  large  amount,  to  pay  bounties  to  vol- 
unteers for  the  army  of  the  United  States,  all  of  which  were  afterward 
paid  out  of  funds  raised  by  taxation.  The  treasurer  demanded  two 
and  one-half  per  cent,  on  the  orders  so  paid,  under  sec.  1  of  the  act  of 
June  4th,  1861, 3  Ind.  Stat.  247. 
ITddf  that  as  the  money  with  which  said  orders  were  paid  was  the  product 
of  taxation,  the  treasurer  was  not  entitled  to  any  commission  for  pay- 
ing it  out.  His  compensation  was  limited  to  five  cents  for  each  order 
redeemed  by  him.       King  v.  The  Board  of  OmnCn  of  FownJUdn  Co,,  13 

2.  Ofiee. — Appointmeni, — ^Where  a  county  treasurer,  whose  term  would  have 

expired  on  the  26th  day  of  August,  1875,  vacated  his  office  on  the  4th 
day  of  September,  1874,  a  person  appointed  treasurer  on  the  same  dar 
could  only  hold  the  office  until  his  successor  was  elected  and  qualifiedL 
and  he  was  properly  required  to  deliver  the  office  to  a  person  elected 
treasurer  at  the  regular  C>ctober  election  in  1874. 

BeaU  V.  The  StaiCf  ex  reL  Gray,  41 

8.  Official  Bond. — Belator. — Pradice, — Complaint  on  the  official  bond  of  a 
counter  treasurer,  on  the  relation  of  a  township,  alleging  as  breaches,  that 
the  principal  in  the  bond,  while  treasurer,  received  and  had  in  his  hands 
certain  funds  belonging  to  the  relator,  and  that  after  he  ceased  to  be 
treasurer  orders  were  issued  therefor,  in  lavor  of  the  trustee  of  the  relator, 
iipon  the  treasurer  of  the  county,  which  the  defendant  refused  to  pay^ 
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and  that  he  has  refoaed  to  pay  the  amoonts  of  the  orders  to  his 
cesser  in  office^  and  has  converted  the  same  to  his  own  use. 

Sdd,  that,  on  ceasing  to  be  county  treasurer,  it  was  his  duty  to  pay  all  the 
public  money  in  his  hands  to  his  successor  in  office,  and  he  could  not 
legally  pay  the  same  out  on  warrants  thereafter  drawn  on  the  treasoror. 

Mdd,  also  (Pettit,  J.,  dissenting),  that  the  suit  should  have  been  brought 
on  the  relation  of  the  county  auditor,  instead  of  the  township. 

Taggart  etoLv.  The  State,  ex  reL  Jackson  T^  42 

4.  Taxes  Unpaid  Standing  Charged  against  Treasurer  on  Final  Settlement — Stat- 
ute.— Lien. — Section  193, 1  G.  &  H.  113,  provides,  that  "  if  any  county 
treasurer,  on  making  settlement  with  the  county  auditor,  shall  stand 
charged  with  any  tax  remaining  unpaid,  and  shall  not  receive  a  credit 
therefor  in  such  settlement,  such  treasurer  may  collect  such  tax  for  his 
own  use,  at  any  time  within  one  year  after  such  settlement,  either  hj 
distress  and  sale,  as  hereinbefore  provided,  or  by  action  of  debt  in  his 
own  name,  before  any  justice  of  the  i)eace,  or  court  having  jurisdiction.** 

Meld,  in  an  action,  based  on  this  section,  against  the  owner  of  the  proper^ 
against  which  the  taxes  in  (question  were  assessed,  and  the  mortgagee  <k 
certain  real  estate  constituting  a  part  thereof,  that  a  lien  could  not  be 
declared  upon  such  real  estate  for  the  amount  of  said  taxes. 

Sehaian  etoLy.  Showers^  285 

CRIMINAL  LAW. 

See  Arbzst,  1 ;  Instbuctiokb  to  Jubt,  1,  3 ;  Liquob  Law. 

1.  JVadioe. — ArgumeTit  to  Jury. — On  the  trial  of  an  indictment  for  murder, 
it  is  error  for  counsel  for  the  State,  in  argument  to  the  jury,  to  com- 
ment on  the  frequent  occurrence  of  murder  in  the  community  and  the 
formation  of  vigilance  committees  and  mobs,  and  to  state  that  the  same 
are  caused  by  laxity  in  the  administration  of  the  law,  and  that  they 
should  make  an  example  of  the  defendant,  and  for  the  court,  upon 
objection  by  the  defendant  to  such  language,  to  remark  to  the  juiy  that 
such  matters  are  proper  to  be  commented  upon. 

Ferguson  v.  The  State,  33 

■2.  Instruction, — Murder. — Homicide  upon  Prooooation. — On  the  trial  of  a 
d^endant  on  an  indictment  for  murder  in  the  first  degree,  it  was  error 
to  instruct  the  jury,  that  "  to  reduce  a  homicide  upon  provocation, 
it  is  essential  that  the  fatal  blow  shall  have  been  given  immediately 
upon  the  provocation  given ;  for  if  there  be  time  sufficient  for  the  pas- 
sion to  subside,  and  the  person  provoked  kill  the  other,  this  will  be 
murder,  and  not  manslaughter."  IBl 

3.  Forgery. — Intent  to  Defraud. — On  the  trial  of  a  defendant  on  an  indict- 

ment for  forgery,  the  intent  to  defraud  may  be  inferred  from  the  facts 
and  circumstances  proved  in  the  cause.  Fletcher  v.  The  State,  124 

4.  Evidence. — Part  of  ConversatMn. — On  the  trial  of  a  criminal  cause,  where 

a  conversation,  part  of  which  is  admissible  in  evidence,  contains 
admissions  tending  to  show  that  the  defendant  was  charged  with,  or 
was  guilty  of,  a  similar  offisnce  before,  the  whole  conversation  may  be 
given  if  it  cannot  be  separated,  but  the  jury  should  be  instructed  that 
the  admissions  should  not  he  considered  for  any  purpose  connected 
with  the  guilt  or  innocence  of  the  defendant,  or  the  extent  of  pun- 
ishment, if  found  guilty.  76. 

6.  Sam^. — Character  of  Accused — ^The   law  invests  every  person  accused  of 

crime  with  a  presumption  in  favor  of  good  character,  and  the  State  can- 
not ofibr  evidence  to  impeach  such  character  until  the  accused  has  put  hie 
general  character  in  issue,  by  offering  evidence  in  support  of  it.  IL 

4.  Same. — Impeachment  of  Witness. — In  a  criminal  cause,  a  witness  cannot  be 
impeached  or  sustamed  by  proof  of  general  moral  character.  Jb. 

7.  Arqument  cf  CovmseL — Where  a  defendant  in  a  criminal  cause  has  not 
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prodoced  vaj  eyidenoe  to  Bustain  his  general  reputation  and  moral 
character,  it  ib  improper  for  counsel  to  argue  to  the  jmy  that  his  fail- 
ure to  do  so  may  be  considered  against  him.  Ib» 

B.  Practice, — Bill  ofExaptions. — ^In  a  criminal  cause,  where  a  bill  of  excep- 
tions is  signed  and  filed  during  the  term,  and  it  shows  that  the  exceptions 
were  taken  at  the  time  of  the  ruling,  and  that  time  was  given  "  until 
now  "  to  file  the  bill,  it  will  be  properly  in  the  record.  Ib. 

^.  Obstmcting  Highway. — Affidavii, — An  affidavit,  warrant  for  arrest,  and 
mittimus,  charging  that  the  defendant  did  unlawfully  and  knowingly 
obstruct  a  certain  public  highway  "  by  then  and  there  manufacturing 
a  rail  fence  across  said  road,"  sufficiently  describes  the  ofience  of 
obstructing  a  public  highway.  JeJ^riea  etaLy,  McNamara^  142 

10.  ConstUutioTial  Law. — IndictmenL — In  the  act  (2  G.  &  H.  455)  defining 
what  shall  constitute  combining  for  the  purpose  of  committing  a  felony, 
and  fixing  penalties  therefor,  the  proviso  tnat  it  shall  not  be  necessary 
in  the  indictment  to  charge  the  particular  felony  which  it  was  the 
prnrpoee  or  object  of  the  persons  combining  to  commit,  is  unconstitu- 
tional, against  natural  law,  and  void.        Landringham  v.  The  Stale,  186 

11.  G)iMptracy. — Robbery, — Pleading, — The  averments  of  an  indictment  for 
combining  to  commit  a  robbery  should  be  as  specific  and  full  in  describ- 
ing the  robbery  as  in  an  inaictment  for  that  felony ;  and  to  charge 
a  combining  for  the  purpose  of  taking  from  the  person  forciblv  and 
feloniously  la  not  sufficient,  but  it  is  necessary,  also,  to  allege  that  it  was 
to  be  done  "  by  violence"  or  "  putting  in  fear."  i&. 

12.  Same, — Overt  Act, — ^It  is  well  settled  that,  to  constitute  the  ofience  of 
conspiracy,  it  is  not  necessary  that  any  act  should  be  done  in  pursu- 
ance of  the  conspiracy.  lb. 

18.  IndietmeiU. — Beoeivijig  Stolen  Goods, — An  indictment  charging  that  the 
defendant  did  feloniously  buy.  receive,  conceal,  and  aia  in  the  con- 
cealment of  certain  property,  belonging  to  certain  persons  named,  which, 
prior  to  the  time  it  was  so  bought,  etc.,  had  been  feloniously  stolen,  etc., 
by  some  person  unknown,  the  defendant,  at  the  time  he  so  bought,  etc., 
the  same,  well  knowing  that  the  property  had  been  stolen,  is  good, 
though  it  does  not  show  the  time  when  it  was  stolen,  and  that  it  was 
the  subject  of  larceny  at  the  time  it  was  so  received. 

Kaufman  v.  The  State,  248 

14.  Alibi — ^If  the  evidence  touching  an  alibi  is  sufficient  to  raise  a  reason- 
able doubt  of  the  guilt  of  the  accused,  it  should  be  considered,  although 
the  alibi  does  not  cover  the  whole  time  during  which  the  crime  was 
committed.  16. 

16.  Evidence, — Falsely  Personaling  Another. — ^To  sustain  an  indictment  under 
section  26,  2  G.  &  H.  445,  the  evidence  must  show  that  the  money  or 
property  obtained  by  falsely  personating  another  was  intended  to 
be  delivered  to  the  party  personated.  WilUame  v.  The  Stale,  367 

16.  Same, — Laroeny. —  WiU  not  Lie  for  Obtaining  Money  by  Fahe  Bepresenlor 
tiont. — An  indictment  for  larceny  cannot  be  sustained,  under  section  19, 
2  G.  &  U.  442,  where  the  evidence  shows  that  the  defendant  assumed 
the  name  of  another  person  and  falsely  represented  himself  to  be  the 
person  whose  name  he  assumed,  and  on  the  faith  of  such  representation 
obtained  the  money  or  property  alleged  to  be  stolen.  lb» 

17.  Corrupt  Agreement  with  Prosecuting  Atlamey. — Where  two  or  more  informa- 
tions are  pending  against  the  same  person  for  unlawful  sales  of  intoxi- 
cating liquors,  an  agreement  between  the  defendant  and  the  prosecute 
ing  attorney,  that  if  the  defendant  will  plead  guilty  to  one  of  the  infor- 
mations, the  fine  shall  only  be  of  a  certain  amount,  and  the  other  infor- 
mation (uall  be  diamiflsedy  and  the  defendant's  permit  shall  not  be  for- 
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feited,  ia  a  corrupt  agreement,  and  the  defendant  who  is  misled  bj  thiiB 
oomiptlj  parchaaing  his  indulgence,  is  not  entitled  to  relief. 

CMdm  Y.  The  Staky  424 

18.  Motion  for  New  TriaL — Neidy-Disoooered  Evidence, — On  a  conviction  for 
an  illegal  sale  of  intoxicating  liquor  to  one  B.,  a  motion  for  a  new  trial 
on  the  ground  of  newly-discovered  evidence,  in  this,  that  one  C.  deceit- 
fully and  fraudulently  brought  about  the  alleged  violation  of  law  bjr 
purchasing  the  liquor,  etc.,  is  bad.  Bater  v.  The  States  507 

19.  Sams, — ^The  fact  that  a  party  was  deceived  into  a  violation  of  law  by- 
one  who  was  employed  as  a  detective  will  not  be  a  justification.         JS. 

20.  Appeal  from  Justice  of  the  Peace, — ArraignmerU. — ^Where  a  defendant  in  a 
prosecution  commenced  before  a  justice  of  the  peace  for  selling  intox- 
icating liquor  to  an  intoxicated  person  had  been  arraigned  upon  tho 
affidavit  before  the  justice,  and  had  pleaded  not  guilty  thereto,  and  had 
been  tried  and  convicted,  upon  appeal  by  him  to  the  circuit  court  further 
arraignment  and  plea  were  unnecessary.        Eiaenmcm  v.  The  State,  520 

21.  IneesL—Step^Mother  and  Step'S(m.-—TJndeT  the  statute,  2  G.  &  H.  452,  sec. 
45,  to  constitute  the  crime  of  incest  from  sexual  intercourse  between  a 
stej^mother  and  her  step-son,  they  must  each  have  had  knowledge  of 
their  relationship,  and  the  indictment  must  show  such  knowledge. 

'  Baumer  Y.  The  SaU,  bi^ 

22.  Same, — ^The  crime  in  such  case  is  a  joint  one,  and  must  be  so  chazged^ 

and  one  of  the  parties  cannot  be  legally  guUty  unless  the  other  is  also* 
guilty.  They  may  be  tried  separately,  and  one  may  be  convicted  an<l 
sentenced  be/ore  the  other  is  tried.  Ii  one  is  acquitted,  the  other  musfr 
be  discharged,  and  the  acquittal  of  one  may  be  pleaded  in  bar  of  s 
prosecution  against  the  other.  i&. 

23.  InstnuHon, — Grand  Larceny, —  Value  of  Property, — On  the  trial  of  & 
defendant  indicted  for  grand  larceny,  where  the  value  of  the  property 
is  clearly  proved,  so  as  to  preclude  any  question  whether  the  crime  m 
grand  or  petit  larceny,  it  is  not  necessary  to  instruct  the  jury  specially 
as  to  the  value  of  the  property.  Jonea  v.  The  jSafe,  549 

24.  Ingtruetion, — An  instruction  which  states  the  law  correctly,  as  far  as  it 
goes,  will  not  be  held  erroneous  for  not  stating  other  propositions  of  law 
applicable  to  the  case,  there  being  no  special  request  lor  further  instruc- 
tions, unless  the  instructions  already  given  are  left  in  such  form  as  to 
mislead  the  jury  as  to  the  whole  law  applicable  to  the  case.  Bu 

26.  Same. — Where  an  instruction  in  a  criminal  cause  expressly  informs  the 
jury  that  they  cannot  convict,  unless  the  guilt  of  the  defendant  is  proved 
beyond  a  reasonable  doubt,  a  failure  to  use  the  same  language  in 
another  instruction  will  not  be  error.  16. 

26.  Possession  of  Stolen  Property. — ^The  law  imposes  upon  one  who  is  found 
in  the  exclusive  possession  of  property  recently  stolen  the  duty  of 
accounting  for  or  explaining  how  he  came  into  possession  of  such  prop- 
erty, and  his  failure,  when  required  to  speaJc,  to  give  a  satisfactory 
account  of  how  he  came  into  possession,  or  the  giving  of  a  false  account, 
raises  a  presumption  that  such  person  is  the  thief.  This  presumption 
may  be  overcome  by  direct  evidence  showing  that  the  person  accosed 
honestly  came  into  possession,  or  by  the  attending  circumstances,  or  br 
the  good  character  and  habits  of  life  of  the  accu^.  iS. 

27.  Same. — Evidence, — ^Where  a  person  having  stolen  property  in  his  posaeso 

sion  bases  his  defence  upon  the  ground  that  he  purchased  the  property 
alleged  to  have  been  stolen,  of  a  stranger,  andpaid  him  therefor  in  cash, 
evidence  showing  that  the  accused  actually  had  the  money  to  pay  for 
the  property  is  admissible.  Ih. 

28.  Indictment  of  Two  Counts, — General  Finding. — ^Where  there  are  two  coimts 

in  an  indictment,  under  one  of  which,  if  the  defendant  be  found  guilty, 
the  fine  would  be  greater  ihaai  under  the  other,  and  the  verdict  is  gen- 
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eral,  and  the  fine  aaseased  is  the  lowest  that  could  be  assessed  under  the 
indictment,  the  defendant  cannot  complain  because  the  verdict  does  not 
show  under  which  count  he  was  found  guilty.      TaiyloT  y.  The  States  555 

DAMAGES. 

8^  Bekubbeb  to  EviDEKCEy  1 ;  {>7rDENCEy  11, 12;  Maijciottb  Pbosecu- 

TiON,  8  f  Rleadinq,  13 ;  Sufbehe  Ck>UBT,  8. 

DECEDENTS'  ESTATES. 
See  EXECUT09  and  Administbatob. 

1.  Adminislraicr  as  Mortgagee. — DtUies   and   Disabilities    of. — Widow. — ^An 

administrator,  holding  a  mortgage  on  the  lands  of  his  decedent,  fore- 
closed his  mortgage  and  purchased  the  lands  at  sheriff's  sale,  pendine 
his  petition  in  the  proper  court  to  sell  all  but  the  widow's  interest  in  said 
lanas  to  pay  the  debts  of  the  estate^  there  beins  no  other  liens  a^nst 
the  lands,  and  the  personal  estate,  with  the  two-thirds  of  the  lands,  being 
ample  to  paj  all  the  debts. 
Hdd,  that  the  widow  could  avoid  the  sale.        Hunsucker  v.  Smith  et  at,  114 

2.  Administraiion. — ^The  personal  estate  of  a  decedent  is  the  primary  fund 

for  the  payment  of  debts,  unless  a  difierent  provision  be  made  by  the  will 
of  the  decedent.  Ibm 

9.  Same. —  Widow's  Rights. — A  widow  who  joined  with  her  husband  in  his 
lifetime  in  a  morteage  of  his  lands  has  a  right  to  have  the  personal 
estate  and  the  residue  of  the  decedent's  real  estate  applied,  as  far  as  appli- 
cable, to  the  payment  of  the  mortgage  debt^  before  ner  interest,  as 
widow,  in  such  lands  is  subjected  to  ude.  lb. 

DEFAULT. 
See  FBAcncE,  11  to  15. 

DEMUBBEB. 

doe  Kxw  Tbial^  3 ;  Pleading,  13, 14, 17 ;  Fbachoe,  19 ;  Sttfbsme  Goubt, 

6,7. 

Dro/ctioe. — ^When  a  demurrer  has  been  filed  and  overruled,  and  the  record 
does  not  contain  the  demurrer,  it  will  be  presumed  inat  it  was  over- 
ruled on  account  of  its  own  defects,  or  that  it  presented  some  objections 
to  the  pleading  to  which  it  was  not  liable. 

Comer  etux,Y.  Eimesei  aL,  482 

DEMUBBEB  TO  EVIDENCE. 

1.  Assessment  of  Damages. — Damages  need  not  necessarily  be  assessed  before 
a  decision  on  the  question  of  law  presented  by  a  demurrer  to  evidence, 
but  may  be  assess^  afterward,  if  necessai^. 

Holmes  v.  The  J^uentx  MvL  Life  Ins.  Co.  et  oLy  356 

3.  Demurrer  to  Evidence  May  be   Withdrawn. — ^After  a  party  has  filed  a 

demurrer  to  evidence,  and  before  any  joinder  therein,  it  is  within  the 
discretion  of  the  court  to  permit  the  demurrer  to  be  withdrawn.       i&. 

DEPABTUBE. 
See  FiiEADmo,  4^  5. 

DEPOSITION. 

See  Supbeme  Coubt,  3. 

!•  Agpreemeni  to  Read  Deposition  in  Emdenee, — ^Where  the  deposition  or  sworn 

Vol.  XLIX.— 39 
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.  Btatement  of  a  witness  purports  to  have  been  taken  "  to  be  read  in  e?i« 
dence  (subject  to  all  legal  exceptions)  in  lieu  of  an  oral  examination,'* 
it  may  be  read  in  eyidence,  though  the  witness  reside  in  the  county  aai 
be  able  to  attend  court.  MeMvllen  etoLy.  C^k,  77 

2.  Motion  to  Suppress  DeposUion, — ^A  motion  to  suppress  a  deposition,  becanae 
the  names  of  the  parties  are  not  properly  indorsed  on  the  enyelop^ 
cannot  be  made  after  the  publication  of  the  deposition. 

Lmgenfelier  el  oL  y.  Simon  d  ol^  82 

Z,  Same, — ^Where  a  party  appears  at  the  time  and  place  giyen  in  a  notice  to 
take  depositions,  and  consents  that  they  may  be  taken  at  another  plaocL 
he  cannot  afterward  object  that  ^hey  were  not  taken  at  the  place  named 
in  the  notice.  Jk. 

4.  Same. — ^If  a  deposition  shows  that  the  taking  was  adjourned  from  day  to 

day,  without  assigning  any  cause,  where  the  notice  proyided  for  adjourn- 
ments, a  party  who  app^kred  at  each  adjournment  without  objection 
cannot  afterward  object.  lb. 

5.  Same. — ^Parties  are  not  injured  by,  nor  can  they  complun  o^  questions 

and  answers  in  a  deposition  that  tend  to  sustain  their  theory  of  the 
case.  Ih, 

DISTILLER'S  LICENSE. 
See  MAI.IGIOUB  Pbosbcxjtiok,  3. 

DIVORCE. 
See  Parent  and  Child,  1, 2. 

DRAINING  ASSOCIATION. 

1.  Pleading. — Oomplaint  to  Beeover  Assessment. — ^A  complaint  to  recover  an 

assessment  against  lands,  for  the  construction  of  a  ditch,  under  ibeact 
of  March  11th,  1867  (3  Ind.  Stat.  228),  must  show  a  substantial  com- 
pliance with  all  the  requirements  of  the  statute ;  and  the  sufficiency 
of  the  complaint  cannot  be  determined  by  looking  to  the  petition  filed 
with  the  complaint.  Qmibs  y.  JEtter,  535 

2.  Same. — Such  complaint  must  show  that  the  appraisers  were  leaidentB  of 

the  county,  and  not  of  kin  to  any  of  the  parties.  lb. 

DURESS. 

1.  A  promise  extorted  by  terror  or  yiolence,  whether  on  the  part  of  the  per- 

son to  whom  the  promise  or  obligation  is  made  or  that  of  his  asent,  may 
be  ayoided  on  the  ground  of  duress.  Bush  y.  Brown,  573 

2.  Same. — If  a  party  execute  an  instrument  from  a  well  grounded  fear  of 

illegal  imprisonment,  he  may  ayoid  it  on  the  ground  of  duress.  lb. 
8.  SatM. — ^To  a  suit  upon  a  promissory  note,  it  is  a  good  answer  to  allege 
that  the  plaintiff  induced  the  defendant  to  go  with  him  to  a  secladed 
place,  and  there  accused  the  defendant  of  haying  performed  an  abor- 
tion upon  the  plaintiff's  wife,  and  that  a  certain  person  who  was  then 
present  was  an  officer,  having  power  to  arrest  and  imprison  the  defend- 
ant, and  that  the  plaintiff  there  threatened  the  defendant  with  imme- 
diate arrest  and  imprisonment,  unless  the  note  in  suit  was  made,  and 
fearing  such  arrest  the  defendant  made  the  note,  and  that  he  had  never 
committed  the  crime  charged.  21. 

ESTOPPEL. 

See  Husband  and  Wife^  2. 

1,  FromMsofy  NoU,— Trustee    of  an    Express    2Vt«e. —Where    the   payee 
of  a  promissory  note  brought  suit  upon  it  in  his  own  name,  and 
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Hhe  note  6n  its  face  showed  that  it  was  for  the  use  and  benefit  of 
another,  and  it  was  objected  that  the  plaintiff  was  not  the  real  party 
in  interest,  and  he  failed  to  amend  his  complaint  by  showing  that  he 
was  the  real  owner  of  the  note,  and  on  appeal  to  the  Sapreme  Court  it 
was  held  that  he  was  the  trustee  of  an  express  trust,  ana  in  that  capac- 
ity had  a  right  to  maintain  the  action,  he  could  not  afterward,  m  a 
Eroceeding  to  set  off  against  the  judgment  on  the  note,  a  judgment 
eld  by  the  maker  oi  the  note  agamst  the  person  for  whose  use  and 
benefit  the  note  was  given  to  said  payee,  be  allowed  to  plead  that  the 
note  was  really  his  own  and  free  from  any  trust. 

Heavenridge  y.  Mondy  et  aLf  494 

2.  Mortga^, — Junior  and  Senior  Mortgaae, — Bight  to  Redeem, — ^A.  conveyed 
certain  real  estate  to  B.  and  took  from  him  a  mortgage  to  secure 
unpaid  purchase-money.  B.  thereafter  conveyed  the  real  estate  to  0. 
by  a  warranty  deed  and  took  from  him  a  mortgage  to  secure  two  thou- 
sand dollars  of  unpaid  purchase-money.  B.  then  assigned  the  notes 
and  mortgage  made  by  C.  to  D.,  who  then  assigned  the  same  notes  and 
mortgage  to  E.  Thereafter,  A.  sued  to  foreclose  the  mortgage  made 
by  B.,  and  a  judgment  for  three  hundred  and  twenty-seven  dol- 
lars and  forty  cents,  and  a  decree  of  foreclosure,  were  obtained. 
0.  was  not  a  party  to  the  suit,  though  his  deed  was  of  record.  The 
real  estate  was  sold,  by  virtue  of  the  decree,  for  three  hundred  and 
ninety-four  dollars  and  twenty-nine  cents,  to  F.,  who  thereafter  assigned 
his  certificate  to  E.,  who  procured  a  deed  for  the  property.  Afterward, 
£.  sued  C.  on  the  notes  and  mortgage  made  by  C.  to  £.,  and  C.  suc- 
ceeded in  preventing  a  recovery  by  £.,  and  obtained  iud^ent  in  his 
own  favor,  on  the  ground  of  the  former  foreclosure  of  the  mortgage  held 
by  A.,  and  the  sale  of  the  real  estate  and  the  ouster  and  dispossession 
01 C,  and  the  consequent  failure  of  the  consideration  for  which  he  made 
his  notes  and  mortgage  to  B.  Subsequently.  C.  brought  suit  to  redeem 
the  real  estate  from  the  sale  in  favor  of  A.,  out  did  not  offer  to  redeem 
from  the  mort^jage  and  notes  made  by  C.  to  B.  E.  set  up  the  judgment 
in  his  case  against  0.  as  an  estoppel  against  his  claim  to  redeem. 

SdL  that  C,  not  having  been  made  a  party  to  the  suit  of  A.  against  B^ 
nad  a  right  to  redeem  from  such  sale,  but  he  abandoned  his  right,  ana 
became  estopped  from  redeeming,  by  his  failure  to  exercise  sudi  right 
until  after  he  defeated  the  action  of  £.^  on  the  junior  mortgage,  on  the 
ground  of  the  failure  of  the  consideration  for  which  he  had  made  the 
notes  and  mortgage,  by  reason  of  the  foreclosure  and  sale  on  the  mort- 
gage of  A.  Breni  v.  OyUr  at  oLy  453 

EVIDENCE. 

8ee  CoNSiDEBATioN,  4 ;  Cbiminal  Law,  4,  6,  6, 15, 16,  26,  27;  Demubbeb 
TO  Evidence  ;  DEPOsmoir ;  Innkeeper,  1 ;  J  ubtice  of  the  Peace, 
3,  4 ;  Pabtnebshep,  4,  5 ;  Pleadino,  15 ;  Principal  and  Agent.  1 ; 
Pbomissobt  Note^  10 ;  Sufbeme  Coubt,  1, 2, 15. 

1.  Verbal  Admissione. —  Weight  of. — ^Imperfection  of  memory  is  not  the  only 

infirmative  circumstance  to  be  considered  in  weighing  the  force  of 
verbal  admissions.  MeMuUen  etaLv.  Qark,  77 

2.  Promissory  Note, — ^A  witness  may  be  asked  to  describe  a  note,  for  the  pur- 

pose of  identifying  it,  and  such  question  will  not  call  for  the  contents 
of  the  note.  Lingenfelser  et  oL  v.  Simon  et  aL,  82 

3.  Married     Woman, — ChaUd    Mortgage^— k   chattel  mortgage  alleged  to 

have  been  made  by  a  married  woman  and  her  husband^  which  is  set  out 
as  an  exhibit  in  a  complaint  for  its  foreclosure,  and  which  is  not  denied 
under  oath^  may  be  read  in  evidence  against  the  wife,  without  its  exe- 
cution having  been  proved.  Keller  el  al,  v.  Boatman,  104 

4.  Same. — Mortgage  of  Beat  Estate, — So  also  may  a  mortgage  made  by  a  hus- 

band and  wife  upon  the  real  estate  of  the  nusband  be  read  in  evidence 
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against  the  wifey  under  like  circiunstanoefly  without  proving  ita  execn* 
tion.  Bl 

5.  WUnen. — Oron-ExcrniinaUon. — ^The  crofis-ezamination  of  a  witness  must 

be  limited  to  the  matters  about  which  he  has  testified  in  chief. 

The  T.,  W.&W.E.  W.  Cb.  v.  Harris,119 

6.  Same. — ImpeadmenL — ^Wheie  a  witness,  on  cross-examination,  is  asked 

certain  questions  as  a  foundation  for  impeachment,  and  it  is  proved 
by  another  witness  that  he  had  made  certain  material  statements 
denied  by  him,  he  may  be  recalled  and  permitted  to  explain  the  nature^ 
drcumstances,  meaning,  and  design  of  what  he  is  proved  elsewhere  to 
have  said,  but  perhaps  not  merely  for  the  purpose  oi  again  denying  the 
making  01  the  statements  imputed  to  him,  though  this  will  not  be  suffi- 
cient cause  for  the  reversal  of  the  judgment.  IL 

7.  Hecamy, — Htubcmd  and  TTy/e. — ^Where  the  question  was  as  to  whether  a 

certam  sum  of  money  delivered  by  a  person  to  his  son-in-law,  for  which 
the  latter  gave  his  note  to  the  former,  was  a  loan  to  said  son-in-law 
or  an  advancement  to  his  wife,  a  daughter  of  the  jpayee  of  the 
note,  since  deceased,  a  witness  was  allowed,  over  objection,  to  testify 
Uiat,  after  the  making  of  the  note  and  receipt  of  the  money  by  said  son- 
in-law,  the  latter  tola  the  witness  that  when  he  got  the  money  he  took 
it  right  home  and  handed  it  to  his  wife  and  said, "  there  is  your  money.'*' 
Hdd,  that  his  evidence  was  hearsay,  and  not  admissible  as  the  declaration 
of  an  a^nt,  and  that  thejudgmentcould  notjindisr^^ard  of  the  error  io 
its  admission,  be  affirmed  on  other  evidence. 

Vcmdaere  etdLy.  DoBxns  et  aLf  219 

8.  l^degraph  DapcUeh, — Secondouy  Evidence. — ^In  an  action  against  a  telepaph 

company  for  damages  for  failure  to  transmit  a  despatch,  the  on^al 
despatch  delivered  to  the  operator  must  be  given  in  evidence,  or  if  not 
its  absence  must  be  properly  accounted  for  before  secondary  evidence 
thereof  can  be  admitted.  The  Werin  Un,  TeL  Co.  v.  ifcpkins,  22S 

9.  Wiineae. — ImpeachmeTit. — i^ie8.~Where  a  plaintiff  who  had  testified  as 

a  witness  was  squarely  contradicted  by  a  witness  for  the  defendant  and 
the  plaintiff  in  rebutting  impeached  the  defendant's  witness,  by  snow- 
ing that  he  had  made  statements  out  of  court  different  from  those  testi- 
fiS  to  on  the  trial,  after  which  the  defendant  introduced  evidence  to 
show  that  the  character  of  his  witness  for  morality,  truth,  and  verac- 
ity was  good,  it  was  not  an  abuse  of  the  discretion  of  the  court  to  then 
idlow  the  plaintiff  to  prove  his  general  character  for  morality  and  truth 
and  veracity  to  be  good.  Fieher  t.  JEutmilUm,  341 

10.  Adoaneements. — ^Where  a  father,  in  his  lifetime,  conveyed  lands  to  two 

of  his  sons,  and  after  his  death  they  were  claimed  by  the  widow  and 
other  heirs  to  have  been  conveyed  as  advancements,  a  conversatioii 
with  the  father  several  months  subsequent  to  the  making  of  the  convey- 
ances, concerning  the  slleged  advancements,  is  inadmissible  in  evidence 
against  the  sons.  Such  conversation  is  inadmissible  unless  it  oocor- 
led.  before  or  at  the  time  of  the  transaction,  or  so  immediatelysnbse- 
quent  thereto  as  to  become  a  part  of  the  res  gesUe.  Woolery  v.  Wookry, 
29  Ind.  249,  and  Hamiyn  t.  Ne^  87  Ind.  284,  so  far  as  they  conflict 
with  this  opinion,  are  overruled.         Harness  etoLY.  Harness  et  aL,  384 

11.  AppropricUion  of  Land  for  Street — Opinion  of  Witness  as  to  Damages,-^ 
On  the  trial  of  a  proceeding  by  a  city  to  condemn  certain  land  for  the 
purposes  of  a  street,  it  is  improper  to  ask  a  witness  the  value  of  the 
strip  of  land  appropriated,  considered  with  reference  to  the  manner  the 
appropriation  affected  the  remainder  of  the  land. 

The  OUy  of  Logansport  y.  MtMUkn^  493 

12.  iSnne. — ^The  opinion  of  the  witness  as  to  the  value  of  the  land  appropri- 

ated may  be  taken,  but  the  damage  to  the  residue  cannot  be  proved 
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by  the  opiniooB  of  witnesBes;  the  foots,  circtim8taii)oe&  and  dtaation 
may  be  shown,  and  from  them  the  jury  may  estimate  the  damages.  i&. 

EXECUTOR  AND  ADMINISTEATOR. 

See  Dbcedsntb'  EernATBa,  1, 2 ;  Qvaxdias  and  Wabd,  1 ;  Shatto  v,  Shel- 

BEN,  220. 

1.  Coeta, — "By  section  784  of  the  code,  an  administrator  is  not  personally  lia- 

ble for  costs  in  an  action  prosecuted  by  him  in  his  fidnciary  capacity. 

Cavcaiaugh,  Adm\  v.  The  T,,  W,  A  W.  R.  W,  Co.,  149 

2.  Sale  of  Beal  Estate, — ^incum&ronoes.y'When  a  court  orders  the  sale  of  real 

estate  by  an  executor  or  administrator,  unless  otherwise  ordered  by  the 
court,  he  sells  and  conveys  the  land  subject  to  all  incumbrances. 

MaiHn,  Qiiordian,  y.  Beadey,  280 

5.  Deceased  JudgmaU  OredUcr, — Execution. — BevimdofJudgmenL — The  admin- 

istrator of  a  deceased  judgment  creditor  may  haye  execution  upon  tibe 
original  judgment  without  a  reyiyor ;  but  he  may  haye  it  reyiyed. 

Amutrdng  y.  McLaughlin,  870 

4.  Tmo  AdmiidstraloTS  Making  One  Band. — Eaeh  Surety  for  the  Other. — ^Where 
two  persons,  administrators  of  the  same  estate,  join  in  executing  a  bond 
with  others  as  their  sureties,  for  the  faithful  <uscharge  of  their  duties, 
each  of  such  administrators  will  be  held  as  surety  for  the  other.  Bus- 
KiBK,  J.,  dissented.  Moore  y.  The  State,  ez  rd.  Aikineon  et  aL,  658 

^.  Same. — An  agreement  made  by  one  of  such  administrators^  by  which  a 
part  of  the  heirs  relinquish  all  further  claim  to  the  estate,  will  not 
release  him  as  surety  for  the  other  admmistrator.  R. 

6.  Heirs  not  Entitled  to  Estate  Until  Claims  are  Ikdd. — ^Where  there  are  claims 

against  an  estate,  in  a  suit  on  the  relation  of  the  heirs  upon  the  bond 
of  the  administrator,  it  is  proper  for  the  court  to  direct  that  the 
amount  reoeiyed  be  retainea  by  the  clerk  until  the  further  order  of 
the  court.  16. 

FEES  AND  SALARIES. 
See  County  Tbeasttbeb,  1. 

FOREIGN  JUDGMENT. 
See  ALiMOirr. 

FORGERY. 
See  Cbiminai«  Law,  1. 

FRALT). 

Bee  Pleabinq,  8,  9, 10, 20,  21 ;  Pbikcipaii  and  Subxtt,  8  to  6;  Statdtb 

OF  Fraucs,  2. 

1.  False  Bepreaentations  to  Induce  Execution  of  Deed. — Husband  and  Wife. — 
Representations  made  by  a  second  wife  to  her  husband,  who  was  of  sound 
though  feeble  mind,  that  a  certain  person  intended  to  bring  a  slander 
suit  against  him,  and  that  his  property  would  be  swept  away,  that 
his  children  had  turned  against  him,  and  were  conspiring  to  depriye 
him  of  his  property,  and  that  she  alone  was  true  to  nim,  and  that  his 
granddaughters  were  of  bad  character  and  not  fit  to  be  entrusted  with 
his  property,  were  not  sufficient  to  set  aside  a  deed  made  by  the  hua- 
band,  by  which  his  property  was  yested  in  said  wife. 

Jagers  et  oLy.  Jagers,  427 

2.  Same. — ^Misrepresentations  that  will  constitute  fraud  must  be  concerning 
a  material  fact,  and  not  merely  the  exjpression  of  an  opinion  or  a 
representation  concerning  matters  equally  within  the  knowledge  of  both 
parties.  Ik 
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GUAEDIAN  AND  WABD. 
See  Sanbebs  v.  The  State,  ex  bel.  BncHEB,  228« 

1.  Order  Against  Chtardian  WUhatU  Notice. — ^An  order  made  hj  a  court  with-- 

out  notice  to  a  guardian,  requiring  him  to  pay  a  debt  claimed  to  bo- 
due  from  him  or  his  ward,  as  to  pay  taxes  on  land  of  his  ward's  ano»-~ 
tor,  sold  by  the  administrator  of  the  said  ancestor's  estate^  is  void. 

Martin,  Guar<Lf  v.  Beadeyy  280 

2.  SaiM, — Summary  Proceeding, — Upon  failure  of  the  guardian  to  comply 

with  such  an  order,  a  citation  to  him  to  appear  instanter  and  render  an 
account  of  his  proceedings  in  the  guardianship  is  illegal  and  unprece- 
dented. 3. 

GUABDIAN  OF  INSANE  PERSON. 
Sec  Insane  Person. 

HIGHWAY. 
See  Criminal  Law,  9. 

1.  Eatdblishment  by  User. — To  entitle  a  public  highway,  established  by  nae 

for  twenty  years  or  more,  to  be  entered  of  record,  it  should  be  ascer- 
tained and  described  with  the  same  certainty  that  would  be  necessary 
in  establishing  a  highway  originally. 

St^henson  etoLy.  Farmer  d  a^  234 

2,  Some. — ^If  the  evidence  shows  that  the  road  was  never  surveved  or  worked 

by  authority,  and  that  the  track  was  continually  changed  to  accommo- 
date fields  and  to  go  around  obstructions,  it  will  be  insufficient       /&. 

HOUSE  OP  REFUGE. 

1.  Board  of  Oommimoners. — Bvles  and  Begulaiums. — ^The  board  of  commis- 

sioners  of  the  house  of  refuge  for  the  correction  and  reformation  of 
juvenile  offenders,  with  the  tipproval  of  the  Governor,  have  power  to 
make  rules  and  regulations  in  regard  to  the  admission  of  offenders,  so 
aa  to  require  a  letter  of  application  giving  proper  information  in 
regard  t6  the  infant  whose  admission  is  asked,  and  also  an  examina- 
tion by  a  respectable  medical  practitioner  as  to  the  physical  and  men- 
tal condition  of  such  person ;  and  the  superintendent  may  refuse  to 
receive  an  offender  until  such  rules  are  complied  with. 

Ainswonh  v.  The  State,  562 

2.  Same. — Contempt — ^The  refusal  to  admit  a  boj^  charg^ed  with  a  criminal 

offence,  and  ordered  to  be  committed  to  said  institution  by  the  judge  of 
a  court,  until  such  rules  are  complied  with,  is  not  a  contempt  of  courts 

HUSBAND  AND  WIPE. 
See  Evidence,  3,  4,  7 ;  Praxtd,  1. 

1.  Married  Woman. — CorUrad. — Set-Off. — ^When  a  married  woman  receiver 

money  on  a  parol  contract  for  the  sale  of  her  lands,  but  fails  to  convey, 
a  personal  action  cannot  be  sustained  against  her  to  recover  the  money 
so  paid ;  nor  can  it  be  made  a  matter  of  set-off  in  an  action  on  a  promis- 
sory note  brought  by  such  married  woman  against  the  party  who  has 
paid  such  money.  Sanford  etoLy.  Woody  165 

2.  Judgment. — Estoppel  by. — Married  Woman. — A  moil^age  was  executed  by 

the  owner  of  certain  real  estate,  in  which  his  wife  did  not  join.  The 
mortgage  recited  that  it  was  given  to  secure  the  purchase-money  of  the^ 
land  mortgaged.  In  a  subsequent  suit  to  foreclose  the  mortgage,  t]i» 
wife  was  made  a  party  defendant  with  her  husband,  the  mortgagor,  and 
the  complaint  alleged  that  the  mortgage  was  given  for  purchase-money.^ 
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All  the  defendants  made  default,  and  the  court  fonnd  the  facts  to  he  as 
charged  in  the  complaint^  and  rendered  judgment  accordingly.  The  land 
was  sold  on  the  decree  oi  foreclosure.  Afterward,  the  mortgagor  died, 
and  his  widow  brought  her  action  against  the  parties  in  possession  under 
the  sheriff's  deed,  for  one-third  of  the  land. 
Mddy  that  she  was  estopped  by  the  judgment  of  foreclosure  from  asserting 
title  and  from  controverting  the  fact  recited  in  that  judgment,  that  the 
mortgage  was  given  for  the  purchase-money  of  the  land.  Ii  the  mortgage 
was  not,  in  fact,  given  for  purchase-money,  she  should  have  set  up  that 
defence  in  the  foreclosure  proceeding.      McCaffrey  v.  Corrigan  et  at.,  175 

8.  Mortgage, — Marriage  of  Female  Mortgagor  to  Mortgagee, — ^An  unmarried 
woman  executed  a  note  and  a  mortgage  on  her  real  estate  to  secure 
its  payment,  and  afterward  married  the  payee  of  the  note,  the  mortga- 
gee, who,  after  the  marriage,  assigned  the  mortgage  and  delivered  the 
note  to  a  third  person,  who  brought  suit  to  foreclose  the  mortgage. 

Meildf  that,  by  the  marriage,  the  debt  and  mortgage  were  dischargea,  and  the 
action  could  not  be  maintained.  Long  v.  Kinney,  235 

4.  Widow, — Beat  Estate  of  Deceased  Husband, — JudgmeTd  Lien  Attached  Before 

Marriage, — ^The  widow  of  a  judgment  defendant,  who  married  him  after 
the  lien  of  the  judgment  attached,  has  no  claim  by  virtue  of  her  mar- 
riage to  real  estate  sold  to  satisfy  the  judgment,  and  this  will  be  the  case, 
though  the  original  judgment  was  revived  by  the  administrator  df  the 
deceased  judgment  creditor  after  the  marriage,  and  the  real  estate  sold 
after  such  judgment  was  revived,  ten  years  not  having  elapsed  after 
the  original  judgment  was  obtained,  and  before  it  was  revived. 

Armstrong  v.  McLaughlin,  d70 

5.  I\'oeeeding8  to  Subject  Beal  Estate  to  Payment  of  Dda, — ^A.  bought  certain  real 

estate  with  a  mill  thereon  of  B.,  and  caused  it  to  be  conveyed  to  the 
wife  of  A.  Certain  real  estate  of  the  wife  of  A.  was  given  in  part  pay- 
ment to  B..  and  the  notes  of  A.  and  wife  secured  by  mortgage  were 
given  for  tne  residue  of  the  purchase-money.  Before  the  notes  were 
paid,  the  mill  was  burned,  and  thereafter  the  real  estate  was  recon  veyed  to 
13.,  who  accepted  it  as  part  payment  of  the  notes.  A.  and  wife  bad  no 
money  or  proijerty  wherewith  to  pay  the  balance.  C,  a  brother  of  A. 
had  assisted  him  m  running  the  mill  before  it  was  burned,  and  on  cer- 
tain contingencies  was  to  have  become  the  owner  of  a  part  of  it.  The 
citizens  and  neighbors  raised  some  money  to  aid  in  starting  another 
mill.  C.  procured  another  tract  of  real  estate  on  his  own  credit,  and  on 
the  suggestion  of  those  proposing  to  aid  in  the  erection  of  the  mill,  con- 
veered  one-half  of  it  to  the  wife  of  A.,  and  the  two  brothers,  witn  the 
assistance  given  them  and  on  their  cr^t,  erected  a  mill,  eacn  of  them 
working  in  the  erection  and  running  of  the  same. 
MsL3L  that  B.  could  not  subject  the  latter  real  estate  to  the  payment  of  the 
balance  due  on  his  notes.  Cooper  et  at,  v.  Ham  et  al.,  393 

6.  Agency  of  Htuband, — A  wife  may  employ  her  husband  to  act  as  her  agent 

in  operating  a  mill  owned  by  her,  and  such  employment  is  not  proof  of 
an  attempt  on  her  part  to  defraud  his  creditors.  i&. 

7.  Same. — ^The  husband  in  such  case  has  the  right  to  give  his  personal  ser- 

vices and  skill  to  the  management  of  his  wife's  property  without  any 
other  compensation  than  the  support  and  maintenance  of  himself  and 
family.  lb, 

INCEST. 
See  Crdunal  Law,  21,  22. 

INJUNCTION. 

See  Bailboad,  3 ;  Tubnfike,  3. 

Jippealr^Oity. — ^A  party  cannot  enjoin  the  collection  of  a  fine  and  coetB, 
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asBesaed  for  the  violation  of  a  city  ordinance,  on  the  ground  of  ther» 
being  no  ofience  chaiged  or  cause  of  action  filed  beiore  the  major. 
The  remedy  in  euch  case  ia  bj  appeal. 

JSchwdb  y.  The  City  of  Madison  eiaL,2S» 

INNKEEPER. 

1.  FUadin^, — Evidence, — ^In  an  action  based  upon  the  common  law  liabilitr 

of  an  mnkeeper,  brought  by  a  guest,  to  recover  for  money  and  a  watck 
stolen  from  the  guest  while  sleeping  in  his  room,  where  the  circum- 
stances tended  to  show  that  the  theft  was  committed  by  another  j^est 
who  was  admitted  to  the  room  without  the  knowledge  of  the  plainti£( 
and  while  the  latter  was  sleeping,  it  was  erroneous  to  admit  evidence  in 
chief  of  an  agreement  between  the  plaintiff  and  the  innkeeper's  clerk 
that  no  one  except  A.,  then  occupying  the  room,  and  the  plaintiff  would 
be  admitted  to  said  room  during  the  night,  such  agreement  not  being 
stated  in  the  complaint.  It  was  also  error  to  admit  evidence  of  a  like 
promise  made  to  A.  to  which  the  plaintiff  was  not  a  party. 

Baker  v.  Desaauer,  28 

2.  lAabUity  of, — ^An  innkeeper  is  prima  facte  liable  to  a  guest  for  loss  or  dam- 

age to  the  goods  of  the  latter,  but  he  may  exculpate  himself  b^  proof 
that  the  loss  did  not  happen  through  any  neglect  or  fault  on  his  part^ 
or  that  of  his  servants,  for  whom  he  is  responsible.  Jb, 

INSANE  PERSON. 

Guardian. — AUomei^s  Fees, — ^Under  the  fifth  section  of  the  act  of  May  29th, 
1852,  2  G.&u.,  573,  relating  to  insane  persons  and  the  appointment 
of  guardians,  etc.,  the  guardian  of  an  insane  person  may  be  required  to 
pay  an  attorney,  employed  by  the  children  of  such  insane  person  to  pros- 
ecute the  proceeding  in  which  such  ^rson  was  adjudged  insane  and  said 
guardian  was  appointed,  for  services  renderea  under  such  employ- 
ment. Browrdee  v.  Swiiger,  Guard^  221 

INSTRUCTIONS  TO  JURY. 
See  Obiminal  Law,  23,  24,  25 ;  Malicious  Peosbcution,  7,  8. 

1.  Questions  of  Fact  and  Law, — On  the  trial  of  an  indictment  for  assault 

and  battery,  the  court  charged  the  jury  that  a  policeman's  mace,  with 
which  the  blow  was  struck,  was  a  dangerous  weapon. 
Hdd,  that  the  charge  was  erroneous.    Whether  the  weapon  used  was  or  was 
not  dangerous,  was  a  question  of  fact,  and  not  of  law,  and  should  havs 
been  submitted  to  the  jury.  Dosring  v.  TheSuUe,bS 

2.  Motion  for  New  Trial,— The  assignment,  as  a  ground  for  a  new  trial,  of 

the  refusal  of  a  certain  instruction  asked,  ana  the  giving  of  oral  instruc- 
tions, does  not  include  an  objection  to  an  oral  modification  of  the 
instruction  asked.  McMuUen  etoLy,  Qarky  77 

8.  Criminal  Law, — Givine  an  instruction,  by  its  terms  applicable  to  sev- 
eral defendants,  but  bad  as  to  any  one  of  them,  is  error. 

Jeffries  et  al,  v.  MeNamarOf  142 

4.  Improper  Use  of  the  Word  "  Testimony,** — ^Where  the  court,  in  an  instruc- 
tion, states  to  the  jur^r  the  law  arising  upon  certain  facts,  if  they  should 
be  satisfied,  from  a  fair  preponderance  of  the  "  testimony,''  that  such 
facts  exist,  it  will  not  be  presumed  that  the  improper  use  of  the  word 
*'  testimony  "  has  misled  the  jury.  Fisher  v.  Hamilbm,  341 

INTERROGATORIES  TO  JURY. 

1.  Written  Instrument, — Qmstruction  of  for  the  Court— -It  is  the  duty  of  the 
court  to  construe  written  instruments  affecting  the  rights  of  partiei^ 
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where  there  is  no  ambiguity,  and  an  interrogatory  submitting  such 
,  question  to  the  jury  should  not  be  propounded. 

Comer  etuz.y.  Himea  ei  al.,  482 

2.  UnceriaiTUy  of  Special  Finding, — Where  the  special  finding  of  a  jury,  on 
account  of  the  language  of  an  interrogatory  and  the  answer  thereto, 
is  so  uncertain  that  the  meaning  cannot  be  definitely  ascertained,  such 
special  finding  will  not  warrant  the  court  in  disrej^arding  the  general 
verdict,  and  rendering  judgment  nn  the  special  finding.  lb, 

JOINT  DEBTOES. 

See  Pastnebshif,  2,  3. 

JUDGMENT. 

See  Alimony  ;  EzEcnroB  and  Administbatob,  3 ;  Husband  and  Wife; 
4 ;  Justice  of  the  Peace,  1 ;  Pleading,  2 ;  Beplevin,  2;  Beview  of 
Judgment;  Subety  op  the  Peace,  1. 

Form,    See  Supbeme  Coubt,  9. 

EOoppeL    See  Husband  and  Wife,  2. 

1.  What  Necessary  to  Constitute  a  Judgment, — ^Where  lands  were  assessed  with 

benefits  for  the  construction  of  a  gravel  road,  and  the  owner  appealed  to 
the  circuit  court,  where  the  assessment  was  reduced,  and  certain  sums 
were  ordered  to  be  assessed  against  certain  tracts  of  land,  and  other 
tracts  were  ordered  to  be  released  from  assessment,  and  the  action  of  the 
court  was  ordered  to  be  certified  to  the  county  auditor,  with  directions 
to  correct  the  tax  duplicate,  to  correspond  with  the  assessment  made  by 
the  court ; 
Held,  that  such  orders  of  the  court  did  not  constitute  a  judgment  upon  which 
execution  could  be  issued.  Needham  v.  Gillaspy  et  aL,  245 

2.  Sarnie, — ^To  constitute  a  valid  judgment,  the  word  "  recover "  should  be 

used,  and  the  amount  of  recovery  should  be  stated,  where  a  money  judg- 
ment is  rendered ;  and  in  other  cases  appropriate  words  should  he  usea, 
having  reference  to  the  relief  granted.  lb, 

Z.  Record, — Condusivemjesi  of  as  to  What  was  Tried, — Where  the  record  in  a 
cause  tried  shows  what  was  found  and  adjudged  by  the  court,  a  party 
cannot  allege  and  prove  in  a  collateral  proceeding,  that  such  matters 
were  not  determined.  La-nders  et  at,  ▼.  George  et  at,,  309 

JUBISDICTION. 

1.  Superior  Court, — Statute  Construed, — ^The  Superior  Court  of  Marion  county 

has  no  jurisdiction  of  a  suit  by  the  State  of  Indiana^  on  the  relation  of 
the  Auditor  of  State,  against  the  board  of  commissioners  of  Vander- 
burgh county  for  uncollected  state  taxes,  under  section  269  of  the  act 
of  December  21st,  1872,  Acts  1872,  p.  57. 
The  State,  ex  reL  Wildman,  Aud,  cf  State,  v.  B^d  of  Comm'rs  Vanderlmrgh  Co,,  457 

2.  Same, — ^The  words,  *'  in  any  court  of  this  State,''  as  used  in  said  statute 

mean  in  any  court  of  this  State  having  competent  jurisdiction.         j^. 

JUSTICE  OP  THE  PEACE. 

See  Amendment,  1 ;  Abbest,  2. 3 ;  CBiMiNAii  Law,  20 ;  Liquob  Law,  16 ; 

Pbactice,  2. 

1.  Judgment — An  entry  on  the  docket  of  a  justice  of  the  peace,  showing  that 

the  defendant  was  tried,  *'  and,  after  hearing  the  evidence,  was  fined  in 
the  sum  of  twenty-five  dollars  and  costs  of  suit,'*  does  not  show  a  judg- 
ment, or  authorize  the  commitment  of  the  defendant. 

Jeffries  et  at,  v.  MeNamara,  142 

2.  New  Trial, — A  new  trial  cannot  be  granted  by  a  justice  of  the  peace,  on 

account  of   newly-discovered  evioenoe,  after  the  expiration  of  lour 
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days  from  the  entering  of  judgment.  Sec.  356,  2  G.  &  H.  215  is  not 
applicable  to  courts  of  justices  of  the  peace. 

Vogel  V.  The  Lavrrenceburgh  Tobaooo  Manuf^g  Oo.f  218 

3.  TraTueript, — Aulhentioatian. — A  certificate  of  a  justice  of  the  peace  to  & 

transcript  from  his  docket,  that  it  is  a  true  and  correct  transcript  of  the 
proceedings  had  before  him  in  the  cause,  together  with  a  true  copy  of 
all  the  papers  in  the  case,  given  under  the  hand  and  seal  of  the  justice^ 
without  the  certificate  and  seal  of  the  clerk  of  the  county,  is  a  suffi- 
cient authentication  to  entitle  the  transcript  to  be  received  in  evidence 
in  the  several  courts  of  this  State.  Fisher  v.  Hamilton^  341 

4.  Evidenee. — Parol  evidence  that  a  person  acted  as  a  justice  of  the  peace  is 

admissible  to  prove  him  to  be  such  officer,  and  the  authenticity  of 
his  jurat  may  also  be  proved  by  parol.  A» 

LANDLORD  AND  TENANT. 

See  Replevin,  4 ;  Use  and  Occupation,  1,  2. 

Chvenant  to  Bepair. — Lease  of  Water-Power.— In  a  lease  of  water-power,  as  in 
other  leases,  no  covenant  by  the  lessor  to  repair  will  be  implied,  where 
none  is  expressed.  ShUlen  v.  The  Water-  Works  Ch.  (^  IfuTpolis,  19S 

LARCENY. 
See  Criminal  Law,  15, 16,  23. 

LIQUOR  LAW. 

See  Criminal  Law,  18 ;  Vanoorden  v.  The  Stater  518. 

Place  of  Sale.    See  Webneke  v.  The  State,  202. 

Sals  to  one  in  the  habU  of  getting  intoxicated  ;  knowledge  ofseUer.  See  Wernekb 

V,  The  State,  210. 

1.  Liquor  Law  cf  1873. — ListrucHon. — Limitatum. — ^In  a  prosecution  for  selling 

intoxicating  liquor  in  violation  of  the  act  of  February  27th,  1873,  the 
court  instructed  the  jury  that  if  the  sale  was  made  ^'within  two  yean 
prior  to  April  24th,  1874,"  they  should  convict. 
Hela^  that  the  mstruction  was  erroneous.  Humey  v.  The  SEofe,  203 

2.  Same, — Tenth  Section, — Affidavit. — ^In  a  prosecution,  under  the  tenth  section 

of  the  li(juor  law  of  1873,  for  a  sale  of  liquor  after  nine  o'clock  in  the 
evening,  it  is  necessary  to  allege  that  the  liquor  was  sold  to  be  drank 
on  the  premises  where  it  was  sold.  Layton  v.  The  i^Ue,  229 

8.  Same. — Sale  oflntoxieaiing  Liouor  on  Sunday. — Section  1 0  of  the  act  in  refer- 
ence to  the  sale  of  intoxicating  liquors,  Acts  1873,  p.  151,  created 
no  offence.  It  simply  limited  the  license  to  sell  under  a  permit  granted 
under  section  1,  by  excepting  from  its  protection  all  sales  made  on  Sun- 
day and  on  other  days  and  times  mentioned  in  said  section.  (Downet^ 
J.,  and  BusEJRK,  C.  J.,  dissented.)  BeardsUy  v.  The  i^te,  240 

4.  Act  of  1875. — Ptoriso  of  Seventeenth  Section. — By  the  seventeenth  section  of 
the  liquor  law  of  March  17th,  1875,  it  is  provided,  **  that  no  prosecution 
shall  be  instituted  or  maintained  against  any  person  for  any  violation 
of  the  provisions  of  this  act  occurring  between  the  time  when  it  shall 
t^ke  effect  and  the  close  of  the  first  regular  session  of  the  board  of  com- 
missioners of  the  proper  county,  the  b^inning  of  which  session  not  tak- 
ing place  in  less  time  than  four  weeks  after  this  act  shall  have  ti^en 
efitect.'* 

Mddf  that,  if  this  proviso  be  void,  there  is  no  valid  law  making  the  Belling, 
within  the  time  excepted  by  the  proviso,  of  intoxicating  liquor  in  a  less 
quantitv  than  a  quart  at  a  time,  without  a  license,  to  be  drank  at  the 
place  where  sold,  an  offence ;  so  that,  whether  it  be  valid  or  voiii^  aa 
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indictment  for  so  selling  on  the  Gth  of  April,  1875,  was  properly 
quashed.  The  Stale  y.  Elff,  282 

5.  Liquor  Law  of  1873. — Sixth  Section. — ^Under  the  sixth  section  of  the  act  to 

regulate  the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  it  is  unlaw* 
ful  to  sell,  barter,  or  give  intoxicating  liquors  to  any  person  in  the 
habit  of  becoming  intoxicated,  and  such  person  need  not  be  intoxi- 
cated at  the  time  the  liquor  is  furnished.  Foutiiain  v.  Drapery  441 

6.  Same, — Twelfth  Section. — Suit  by  Wife  for  Damages.-— What  She  Must  Estah- 

Hsh. — In  a  suit  brought  by  a  wife  under  the  twelfth  section  of  the  act 
to  regulate  the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  it  is 
necessary,  in  order  to  entitle  her  to  recover,  to  establish  the  following : 
X.  The  intoxication  of  her  husband,  habitual  or  otherwise.  2.  That  she 
has  been  injured  in  person  or  property,  or  means  of  support,  in  conse- 
quence of  such  intoxication.  3.  That  the  intoxication  from  which 
tne  injury  resulted  was  caused,  in  whole  or  in  part,  by  the  selling,  barter- 
ing, or  giving  of  intoxicating  liquors  to  her  husband  by  the  defendant. 

lb. 

7.  Same. — Liability  for  Damages. — Each  jperson  who  by  selling^  bartering^ 

or  giving  intoxicating  liquors,  contributed  in  part  to  the  intoxication 
causing  the  injury  complained  of,  is  liable  for  the  full  extent  of  tho 
injury  and  all  such  persons  may  be  joined,  or  any  one  may  be  sued.  lb. 

8.  Suit  on  Bond  Given  by  Person  Holding  Permit  to  Sell  Intoxicating  Liquor.-^ 

The  damages  which  may  be  recovered  in  an  action  upon  a  bond  exe- 
cuted in  conformity  to  tne  third  section  of  the  act  to  regulate  the  sale 
of  intoxicating  liquors  (Acts  1873,  p.  151),  must  have  b^n  suffered  by 
or  inflicted  upon  some  person  by  reason  of  the  sale  of  intoxicating 
liquor  by  the  person  receiving  a  permit  under  said  act,  his  agent,  or 
employes.  Sehafer  et  al.  v.  The  Stale,  ex  reL  Uoz,  460 

9.  Same. — Pleading. — ^The  complaint  in  such  case  must  aver  that  the  injury 

complained  of  and  the  damages  sought  to  be  recovered  resulted  in  con- 
sequence of  a  sale  of  intoxicating  liquors.  i6. 

10.  Same. — ^An  averment  in  such  complaint,  that  whilst  A.  was  intoxicated^ 

by  reason  of  liquor  sold  him  oy  the  person  holding  the  permit,  he 
inflicted  a  mortal  wound  on  the  husband  of  the  plaintiff,  causing  hi» 
death,  does  not  sufficiently  show  that  the  mortal  wound  was  inmcted 
by  reason  of  the  intoxication  of  A.  lb. 

U.  Same. — A  complaint  in  such  case,  which  avers  that  the  intoxication 
was  caused  in  part  by  liquor  sold  by  the  holder  of  a  permit,  and  that 
while  the  ]3urchaser  was  so  intoxicated,  and  by  reason  of  such  intoxi- 
cation, he  inflicted  the  mortal  wound,  etc.,  is  bad.  lb, 

12.  Sale  of  Liquor  to  be  Drank  on  the  Premises. — ^Where  intoxicating  liquor  is 
sold  in  ordinary  beer  glasses,  carried  from  the  room,  and  drank  on 
the  lot  belonging  to  the  premises,  and  the  glasses  are  returned,  it  will 
be  presumed  to  have  been  a  sale  ot  liquor  to  be  drank  on  the  premises. 

Eater  v.  The  State,  507 

18.  Same. — Information. — ^In  an  affidavit  or  information  for  selling  intoxicat- 
ing liquor  to  be  drank  upon  the  premises  where  sold,  under  the  act  of 
Feoruary  27th,  1873,  it  is  not  necessary  to  allege  that  the  liquc  was 
drank  on  the  premises,  or  that  it  was  drank  anywhere. 

Eisenman  v.  The  State,  511 

14.  Same. — ^Where  there  is  an  enclosure  in  the  rear  of,  and  in  view  of,  a  place 
where  intoxicating  liquors  are  sold,  where  persons  can  drink  under 
the  protection  of  a  high  fence,  and  where  they  are  in  the  habit  of  drink- 
ing, and  where  liquor  sold  is  delivered  in  vessels,  and  drank  from 
glasses  furnished  by  the  person  making  the  sale,  and  carried  when 
ought  in  the  direction  of  the  enclosure,  and  the  empty  vessels  are 
xetnmed,  it  maybe  inferred  that  the  liquor  was  sold  to  be  drank  on  the 
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S remises,  though  the  persons  buying  were  told  it  mast  must  not  h& 
rank  on  the  premises.  iK 

15.  Evidence. — Where  one  witness,  who  drank  of  liquor  sold,  testifies  that 

in  his  opinion  the  liquor  was  intoxicating,  and  that  it  made  him 
drunk,  it  will  authorize  a  finding  that  the  liquor  was  intoxicating.    Ik, 

16.  Jtutice  of  (he  Peace. — ^A  criminal  prosecution  may  be  maintained  before 

a  justice  of  the  peace  for  selling  intoxicating  liquor  to  a  person  in  the 
habit  of  getting  intoxicated,  in  violation  of  the  liquor  law  of  1873. 

The  State  v.  Xatrrenee,  515 

17.  IndvcLiMTd, — An  indictment  under  the  act  of  February  27th,  1873,  to  PjBg- 
ulate  the  sale  of  intoxicating  liquors  (Acts  1873,  p.  151),  alleging 
that  the  sale  was  made  after  the  hour  of  nine  o'clock  p.  m.,  need  not 
aver  that  the  defendant  had  a  permit.  Having  a  permit  is  no  part 
of  the  offence,  or  description  of  the  offence.        Crane  v.  The  Stale,  538 

18.  Statute  CoTUinted, — Section  10  of  said  act  creates  no  offence  ind^ten- 

dent  of  that  defined  in  section  1,  and  the  two  sections  must  be  con- 
strued together.  Ik 

19.  Penalties. — ^To  an  indictment  for  selling  intoxicating  liquor  without  a  per- 

mit, the  first  penalty  prescribed  in  section  14  of  the  act  to  r^ulate  the 
sale  of  in tpxicating  liquors  (Acts  1873,  p.  151^  is  ax>plicable,  and  the  nsn- 
alty  prescribed  in  section  10  of  saia  act  is  applicable  to  an  inoici- 
mentlor  selling  with  a  permit,  but  within  the  interdicted  hours. 

Taylor  v.  The  Staie,  555 

20.  Effddenee. — Dejenee. — ^Under  an  indictment  for  selling  intoxicating  liquor 

to  be  drank  on  the  premises,  without  a  permit,  it  is  not  necessary  for 
the  state  to  prove  that  the  defendant  had  no  permit  If  the  defendant 
had  a  permit,  he  may  show  it  in  defence.  Bk 

MALICIOUS  PEOSECUTION. 

1.  PrdbaJble  Cavee. — ^If  the  plaintiff  in  an  action  for  malicious  proseeatioB 

was  in  fact  innocent  oi  the  criminal  offence  with  which  he  was  chazged, 
the  defendant  cannot  defeat  the  action  by  showing  that  there  was  in 
fact  probable  cause,  if  he  did  not  know  oi  the  existence  of  the  facts  con- 
stituting the  probable  cause  at  the  time  of  making  the  chaige. 

OaUoway  etoLy.  SiewaHf  156 

2.  Same. — Variance. — ^The  complaint  alleged  that  the  defendant,  without 

probable  cause,  charged  the  plaintiff  with  having  distilled  spirits  with- 
out license  from  the  Government  of  the  United  States,  and  without 
having  given  the  bond  rccj^uired  by  the  laws  of  the  United  States.  The 
affidavit  on  which  the  plamtiff  had  been  prosecuted  said  nothing  about 
the  bond. 
Heldf  that  the  variance  was  not  material.  An  offence  was  charged  indepen- 
dently of  the  allegation  of  the  failure  to  give  bond.  i&. 

■8.  DistiUer'e  Licence. — The  payment  of  the  tax  and  the  receipt  therefor 
amount,  in  substance,  to  a  license,  and  confer  on  the  party  a  right  to 
carry  on  the  business  for  the  time  for  which  the  tax  has  l)een  paid,  on 
complying  with  the  law  in  other  respects.  ib. 

4.  Advice  of  Counsel, — A  defendant  in  an  action  for  malicious  prosecution 

cannot  defeat  the  suit  bv  proof  that  he  acted  on  the  advice  of  counsel,  if 
there  was  any  material  fact  not  communicated  to  counsel,  of  which 
the  defendant  had  knowledge,  or  which  he  could  have  known  by  the 
exercise  of  reasonable  diligence.  R. 

5.  Surety  of  the  Peace. — An  action  will  lie  for  having,  without  probable  causa 

and  maliciously,  instituted  a  prosecution  for  surety  of  the  peace. 

Fisher  v.  Mamiltoti,  341 

6.  Pleadtng,--Copy  of  Proeeedinffs, — In  an  action  for  malicious  proeecntioBy 

filing  with  the  complaint  a  copy  of  the  proceedings  in  the  caae  alleged  ^ 
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liave  been  prosecuted  malidooBly  does  not  make  sach  proceedings  a 
part  of  the  complaint.  Jh, 

7.  Inatrvdion. — Where  the  court,  in  an  action  for  malicious  proaecution| 

instructed  the  jury  that  the  statute  limited  the  maximum  amount  ox 
damages  that  could  be  recovered  to  a  certain  sum,  stating  the  amount 
claimed  in  the  complaint; 
Mddy  that  the  use  of  tbe  word  "statute"  instead  of  "complaint"  did 
not  injure  the  d^endant.  IK 

8.  Damages. — In  an  action  for  malicious  prosecution,  an  instruction  to  the 

jury  that,  in  assessing  damages,  the  jury  might  consider  every  circum- 
stance of  the  act  of  arrest  and  prosecution,  and  also  every  act  which 
injuriously  affected  the  plaintijOf,  not  only  in  his  person,  but  also  in  his 
peace  of  mind  and  individual  nappiness,  did  not  authorize  the  jury  to 
consider  circumstances  and  acts  not  directly  connected  with  the  arrest 
and  prosecution  of  the  plaintiff.  i&» 

MANSLAUGHTEB. 
Bee  Gbiminaii  Law,  2. 

MABBIED  WOMAN. 
Bee  Husband  and  Wivb. 

MISJOINDEB. 
Bee  Practice,  8, 4. 

MISTAKE. 
Bee  PlbadznOi  20,  21 ;  Befosmatioh  OFlNSTBtTMENT,  2;  8. 

MOBTGAGE. 

See  Decedents'  Estates,  1,  3 ;  Estoppel.  2 ;  Evidence,  3,  4 ;  Hxtsband 
AND  Wife,  2,  3;  Pabtnebship,  10, 11, 12;  Beplevin,  2. 

1,  Pleading. — Foredontre   of  Mortgage. — Recording  of  MoHgage. — Beeordef'a 

(kriifisaJte. — A  complaint  to  foreclose  a  mortage  on  real  estate  against 
the  grantee  of  the  mortgagor,  which  alleges  that  the  mortgage  was 
recorded  within  ninety  days  after  its  execution,  but  does  not  all^e 
where  it  was  recorded,  is  bad  on  demurrer,  and  its  insufficiencv  is  not 
cured  by  the  memorandum  or  certificate  of  the  recorder  on  the  copv 
of  the  mortgagee  filed  with  the  complaint  and  referred  to  therein,  wblcn 
memorandum  is  no  part  of  the  complaint. 

FavUener  ei  nz.  v.  Overturf,  265 

2.  ChaUd  Mortgage. — ^The  fact  that  the  possession  of  mortgaged  personal 

property  has  been  surrendered  by  the  mortgagor  to  the  mortga^  will 
not  prevent  a  sheriff,  holding  executions  in  favor  of  other  creditors  of 
the  mortgagor,  from  levying  upon  and  selling  the  equity  of  redemption, 
until  the  mortgagee  has,  by  legal  notice  and  sale  of  tne  goods  or  by  a 
judicial  foreclosure  and  sale,  cut  off  the  equity  of  redemption. 

Landera  ei  oL  y.  Oeorge  et  al,  309 

S.  Same. — ^Where  it  is  provided  in  a  chattel  mortgage  that,  in  default  of 
payment  of  the  mortgage  debt,  the  mortgagor  shall  deliver  the  pro^rty 
to  the  mortgagee,  sudi  delivery  will  not  vest  the  absolute  ownership  of 
the  property  in  the  mortgagee  or  free  the  property  from  the  equity  of 
redemption.  16. 

MUBDEB. 
Bee  Cbiminaii  Law,  2. 
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NEGLIGENCE. 

See  PLEADma,  6 ;  Batlboad,  4;  TELEQRAFHy  2,  3, 4. 

JtaUroad. — Fleading, — Contributory  NegligeTuse, — A  complaint  against  a  laH- 
road  company  to  recover  for  an  injury  resulting  in  death^  which  showed 
that  the  deceased,  in  company  with  others,  was  voluntarily  riding  upon 
a  hand-car,  on  the  track  of  the  defendant,  in  the  night  time,  and  tniu 
collided  with  a  locomotive  and  train  of  the  defendant,  was  bad,  because 
it  showed  contributory  negligence  on  the  part  of  the  deceased. 

Beam,  Adm\  v.  The  R,  FL  W.  &  C,  R  E.  Ok,  9B 

NEW  TRIAL. 
€ee  CBiMiNAii  Law,  18 ;  Justice  of  the  Peace,  2 ;  Sufbeme  Coubt,  3. 

1.  Motion. — LuuffiderU  ComplainL — A  defect  in  the  facts  of  a  complaint 

docs  not  constitute  a  reason  for  a  new  trial. 

Kimberlin  etoLy.  Ckoier,  111 

2.  Newly-Discooered  Evidence. — An  application  for  a  new  trial  on  the  ground 

of  evidence  discovered  since  the  term  at  which  the  action  was  tried  will 
not.  be  granted,  where  the  newly-discovered  evidence  is  of  the  same  kind 
given  on  the  trial,  and  merely  cumulative ;  or  where  such  evidence  is 
of  facts  not  recollected  by  the  party  when  testifying  on  the  trial ;  or  where 
such  evidence  could  not  change  the  result ;  but  it  should  be  granted  where 
the  newly-discovered  evidence,  although  corroborative  of  evidence  given 
on  the  trial,  consists  of  admissions  of  the  adverse  party. 

Humphreys  v.  Klidt  et  aJL^  189 

Z,  SaTne. — Demurrer. — Bill  of  Exceptions. — In  an  application  for  a  new  trial 

on  the  ground  of  evidence  discovered  after  the  term  at  which  the  trial 

was  had,  a  demurrer  to  the  complaint  admits  the  original  evidence  and 

-    that  newly-discovered  to  be  as  stated  in  the  complaint^  and  no  bill  of 

exceptions  is  necessary  to  show  what  the  evidence  on  the  trial  was.    1%. 

4.  Excessive  Damages. — Motion  for  Nea  TriaL — ^That  the  damages  nfisesBed 

by  the  court  upon  the  trial  were  excessive,  cannot  be  presented  for  the 
consideration  of  the  Supreme  Court,  except  by  making  it  a  reason  for  a 
new  trial  in  the  court  below.      The  Wes^n  Tin.  TeL  Vo.  v.  flopKns,  22$ 

5.  Newly-Diacovered  Emdenee. — ^Where  the  cause  assigned  in  a  motion  for  a 

new  trial  is  newly-discovered  evidence,  and  it  is  not  shown  that  the 
party  making  the  motion  had  used  diligence  to  discover  the  new  evidence 
before  the  trial,  the  motion  must  be  overruled.    Cook  v.  Hare  et  aL,  268 

6.  Motion. — Exclusion  of  Evidence. — ^That "  the  court  erred,  on  the  trial  of  the 

cause,  in  excluding  evidence  offered  b^  the  plaintijSl  to  the  exclusion 
of  which  the  plaintiff  excepted  at  the  time,"  is  too  indefinite  as  a  state- 
ment of  a  cause  in  a  motion  for  a  new  trial.        Terry  v.  DeOz  et  oL,  29$ 

7.  Same. — ^A  motion  for  a  new  trial  on  the  ground  of  the  improper  admisuon 

or  exclusion  of  evidence,  without  designating  the  evidence  admitted  or 
excluded,  is  too  indefinite. 

Holmes  v.  TheJPhoenix  Mut.  Life  Ins,  Co.  el  oL,  25^ 

S.  Same. — ^That  the  court  erred  in  the  conclusions  of  law  stated  upon  the 
facts  found,  is  no  ground  for  a  new  trial.  lb, 

9.  BoHition. — New  Trial  as  of  Bight. — ^In  a  proceeding  for  partition  between 

a  widow  and  the  heirs  of  her  deceased  husband,  where  certain  lands 
conveyed  by  the  husband  to  two  of  his  sons  are  claimed  by  the  sons  to 
have  been  gifts,  and  by  the  widow  and  other  heirs  to  have  been  advance- 
ments, on  a  decision  adverse  to  the  claim  of  the  sons,  they  are  not 
entitled  to  a  new  trial  as  of  right.      Harness  et  al.  y.  Harness  et  oL,  384 

10.  Motion  for  New  TriaL — ^A  motion  for  a  new  trial  on  the  ground  of  the 
improper  admission  or  exclusion  of  evidence,  for  the  character  and  pur- 
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port  of  which  reference  is  made  to  a  bill  of  exceptions  not  then  filed, 
18  too  uncertain  and  indefinite  to  present  any  question. 

Cooper  etalY.  Ham  et  dL,  393 

11.  Ifuuffieieni  Excuse  for  not  Producing  Affidavit. — On  a  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence,  it  is  not  a  sufficient 
excuse  for  not  producing  the  affidavit  of  the  witness,  to  say  that  the 
witness  is  interested  adversely  to  the  party  making  the  motion. 

Haierr,  The  State,  b07 

32.  Same,— Witness  Compelled  to  Make  AffdaviL — On  a  proper  application  to 
the  court,  such  witness  may  be  required  to  make  his  affidavit.  i&. 

13.  Motion  for  New  Trial,— EMenee, — ^Where  the  admission  of  evidence 
objected  to  is  not  assigned  as  a  catise  in  a  motion  for  a  new  trial,  the 
ruling  cannot  be  questioned  in  the  Supreme  Court. 

Fromer  v..  The  State,  580 

OFFICIAL  BOND. 
See  County  Tbeasubeb,  3 ;  Belatob,  2, 3, 4. 

OFFICE  AND  OFFICEB. 
See  CouiTTY  Tbeasuber,  2, 3. 

1.  Toumship  Trustee, — Term  of  Office. — ^The  power  and  authority  of  an  out- 

going township  trustee  ends  when  his  successor  is  elected  and  qualified. 

Everroad  v.  Flatrock  T'p,  461 

2.  Same, — ^The  term  of  office  of  an  incoming  township  trustee  commences 

when  he  is  elected  and  qualified.  i6. 

3.  Same, — ^When  a  new  township  trustee  is  elected  and  qualified,  the  former, 

trustee  is  no  longer  an  officer  dejure  or  de  facto,  i&. 

4.  Contract, — A  contract  made  by  an  officer  as  such  after  he  has  been  super- 

seded by  a  successor  is  invalid.  i&. 

PAKENT  AND  CHILD. 

1.  Custody  of  ChUd, — Unconditional  Decree  in  Divorce  Cause  Condiuive, — 

Where  a  divorce  is  granted,  and  the  care,  custody,  and  education  of  a 
minor  child  is  given  to  one  of  the  parties,  without  limitation  as  to  time 
or  reservation  of  power  to  change  it,  the  decree  is  conclusive,  even  in  a 
direct  proceeding  to  modify  or  change  it,  as  well  as  in  all  collateral  pro- 
ceedings.   (Downey  and  "Pettit,  JJ.,  dissented.) 

SuUivan  v.  Learned  et  «x.,  252 

2.  Same, — Coarl  May  Beserve  Power  to  Modify  Decree, — ^In  decreeing  a  divorce, 

a  court  may  retain  the  power  to  open,  alter,  and  modify  the  decree,  in 
reference  to  the  care  and  custody  of  minor  children,  by  expressly  reserv- 
ing the  power,  or  by  providing  that  the  custody  shall  continue  until  the 
further  order  of  the  court.  lb. 

8.  Services  of  Child. — Wages, — Father, — The  father  is  entitled  to  the  services 
of  his  minor  children,  or  to  the  proceeds  of  their  labor,  if  they  work  for 
others,  while  they  are  supported  by  him. 

HoUingsicorth  v.  Swedenborg  et  uz.,  378 

4.  Sajne, — Mother, — ^The  mother  has  a  right  to  the  wages  of  her  infant  child, 

after  the  death  of  the  father,  so  long  as  it  remains  a  member  of  her 
family  and  is  being  provided  for  by  her.  lb. 

5.  Same, — Where  the  mother  of  an  infant  daughter  is  married  to  a  second 

husband,  and  the  daughter  does  not  live  with  the  mother,  and  is  not 
provided  for  by  her,  but  is  allowed  to  receive  and  appropriate  to  her 
own  use  the  wages  she  earns,  the  mother  cannot,  in  the  absence  of  an 
express  promise  to  pay  her,  recover  such  wages.  Ib» 
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pabhes. 

See  EyidkngBi  9;  Belatob,  1  to  4;  Sufbemb  Coust,  5. 

PABTITION. 

See  New  Trtat.,  9. 

PARTNEBSHIP. 

1.  Promisaofry  Note, — Presumption  of  Law. — ^In  a  snit  upon  a  pxomiBBOZj  not^ 

where  the  defendants  are  charged  with  having  made  the  note  sued  on  as 

Sartners  by  their  fiiin  name,  and  where  the  execution  of  the  note  is 
enied  under  oath,  proof  that  the  defendants  so  denying  were  partnen 
with  the  other  defendants  at  the  time  the  note  was  made  does  not  raise 
a  presumption  of  law  that  the  note  is  a  firm  note. 

MelfvOen  etoLy.  Clark,  71 

2.  Judgment  Agamtt  One  Partner, — Suit  Against  the  Others. — ^The  recovery 

of  a  judgment  against  one  partner  barsan  action  against  the  other  part- 
ners upon  the  same  cause  of  action.    Lmgenfdser  etoLy.  Smon  etid^Si 

8.  Execution  of  Note  by  One  Partner, — ^The  execution  of  a  note  by  one  of  sev* 
eral  joint  debtors  does  not  operate  as  a  satisfaction  of  the  original  debt, 
in  the  absence  of  an  express  agreement  that  it  shall  be  received  in. 
full  satisfaction.  J2t. 

4.  Evidence, — Secret  Partner, — ^In  an  action  against  partners,  two  of  whom  are 

alleged  to  be  dormant,  for  goods  sold  to  them,  it  is  competent  for  the 
plaintiff  to  testify  whetner  he  was  informed  of  tne  existence  of  the  secret 
partners,  and  if  so,  when  and  how  he  received  the  information.         JSt. 

5.  Same. — ^Where  a  letter  is  written,  in  the  name  of  partners,  by  one  employed 

to  act  for  them,  it  is  competent  for  them  to  show  by  whom  and  under 
what  circumstances  it  was  written.  J&. 

6.  Promissory  Note. — Evidence. — ^In  a  suit  upon  a  promissory  note  made  in  the 

name  of  a  firm,  where  the  execution  of  the  note  is  denied,  it  is  compe- 
tent to  show  that  in  other  transactions  with  other  parties  prior  to  the 
making  of  the  note,  one  of  the  defendants  had  acquiesced  in  the  use 
of  his  name  by  the  other  partner.  DUts  v.  Lonsdale,  Adm*r,  521 

7.  Same, — Liability  of  Partner. — ^To  render  one  liable  as  a  partner  on  a  prom- 

issory note,  made  by  one  partner  in  the  firm  name,  it  must  appear  that 
it  was  maae  in  the  partnership  business,  for  the  purposes  of  the  part- 
nership. 3m 

8.  Nominal  Partners. — Nominal  partners  are  those  who  appear,  or  are  held 

out  to  the  world  as  partners,  but  who  have  no  real  int^iest  in  the  firm  or 
business.  lb, 

9.  Same. — Nominal  partners  are  liable  to  third  persons,  notwithstanding 

they  have  no  real  interest  in  the  firm  or  business.  R. 

10.  Mortgage. — Partnership  Property  Mortgaged  by  One  Partner  for  Individual 
Debt. — Cross  Complaint — ^In  a  suit  to  loreclose  a  mortgage  on  partner- 
ship  real  estate,  made  by  one  partner  to  secure  his  individual  debt, 
creditors  of  the  firm  may  be  admitted  as  parties,  and  may  file  their  cross 
complaint  to  subject  the  mortgaged  real  estate  to  the  payment  of  the 

Sartnership  debts,  before  payment  of  the  mort&^age  debt ;  and  they  may 
o  this  whether  the  firm  debts  were  contracted  before  or  after  the  exe- 
cution of  the  mortgage.  Conant  v.  Frary  d  al.,  530 

11.  Same. — ^Where  real  estate  held  by  the  members  of  a  partnership  as  part- 

nership property  is  mortgaged  by  one  of  the  partners  to  secure  his 
individual  debt,  the  mortgagee  only  acquires  a  lien  upon  what  may  be 
the  share  of  the  mortgagor  after  settlement  of  the  partnership  accounts 
and  the  payment  of  lul  partnership  debts.  lb, 

IX  Same, — ^The  creditoiB  of  an  insolvent  partnership  are  entitled  to  havo 
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the  partnership  afisets  applied  in  satisfaction  of  their  debts,  in  j^refer- 
ence  to  the  creditors  of  the  individual  partners,  and  this  without 
regard  to  whether  the  partnership  debts  were  contracted  before  or  after 
the  individual  debts.  Jb. 

PAYMENT. 

1,  Oommereiai  Paper  Made  by  One  for  Debt  of  Himsdf  and  Others. — A  party 

liable  with  others,  on  a  promissory  note,  who,  after  default  in  pay- 
ment, paid  the  original  note  by  his  own  negotiable  paper  governed  by 
the  law  merchant,  ma;^,  before  the  payment  oi  his  note,  sustam  an  action 
against  the  other  parties  to  the  original  note  for  money  paid,  etc. 

KeUer  et  al,  v.  Boatman,  104 

2.  VolunioTy  PtiyvMnL — ^Money  voluntarily  paid,  with  a  full  knowledge  of  the 

facts,  cannot  be  recovered  back.  Stedman  et  aL  v.  Bocfne,  469 

PLEADING. 

See  Abbitbation  and Awabd,  2;  Coksibebation,  1  to  4 ; Innkeepeb,  1 ; 
MALiaous  Pbosecution,  6;  Mobtoaoe,  1;  Neglxgence;  Pbomissoby 
Note,  2,  3,  7  to  10 ;  Bailboad,  6 ;  Telegbaph,  1. 

.1.  MiudmenA  of  Title, — Where  a  defendant  in  a  partition  proceeding  pleads 
by  special  answer  a  title  derived  through  an  executor's  sale,  and 
luleges  a  will  which  forms  a  muniment  of  his  title,  the  terms  of  the 
will  and  of  the  order  of  the  court,  directing  the  sale  of  lands  by  the  exec- 
utor, should  be  so  stated  in  the  answer  as  to  enable  the  court  to  deter- 
mine theb  legal  effect,  or  copies  of  them  should  be  filed  with  the 
answer.  Yovng  etoLr.  Pickens  et  al,,  23 

2.  Complaint  to  SuJjject  Real  Estate  to  SaHtfadion  of  Judgment, — ^A  complaint 

to  set  aside  a  credit  entered  on  a  judgment  by  reason  of  a- sale  of  prop- 
ertv  on  execution,  which  was  not  the  property  of  the  judgment  debtor, 
and  to  subject  certain  real  estate  to  the  satisfaction  of  the  judgment, 
is  j^ood,  though  the  plaintiff  may  not  be  entitled  to  have  the  credit  set 
aside,  if  it  shows  that  there  is  still  an  amount  due  on  the  judgment 
over  and  above  the  credit.  Brunner  et  al,  v.  Brennan,  98 

3.  Answer  to  Part  of  ComplaxnL — An  answer  pleaded  to  the  whole  complain^ 

but  which  does  not  answer  all  the  paragraphs  of  the  complaint,  is  bad. 

Keller  etaLY,  Boatman,  104 

4.  Departure, — ^A  departure  in  pleading  is  when  a  party  quits  or  departs  from 

the  case  or  defence  which  ne  has  first  made  and  has  recourse  to  another. 

Kimberlin  et  oL  v.  Carter,  111 

5.  Same, — ^Where  to  a  complaint  upon  a  promissory  note  an  answer  is  filed  set- 

ting up  a  failure  of  consideration^  a  reply  that  there  had  been  differ- 
ences in  reference  to  the  consideration,  but  that  they  had  been  compro- 
mised and  settled^  by  the  defendant  agreeing  to  pay,  and  the  plaintiff 
to  receive,  a  certain  sum,  less  than  the  face  of  the  note,  is  not  a  depar- 
ture, i^. 

6.  BaHroad, — OontribtUoTy  Negligenee. — ^A  complaint  against  a  railroad  com- 

pany for  negligently  killing  cattle  must  negative  the  existence  of  con- 
tributory negligence  on  the  part  of  theplaintiff. 

The  T,,  W.  &  W.  22.  W,  Co.  v.  HarrU,  119 

7.  8ams. — A  complaint  against  a  railroad  company  for  killing  cattle,  on  the 

ground  of  the  road's  not  being  fenced,  which  alleges  that  me  cattle  came 
upon  the  road  at  a  point  where  it  was  not  securely  fenced,  and  were 
there  injured  by  being  run  over,  etc.,  is  sufficient.  lb, 

^.  Fraud, — Pre&umpition. — An  answer  alleginff  that  certain  notes  and  a  mort- 
gage sued  on  were  obtained  by  false  and  fraudulent  representations  in 
reference  to  the  title  of  real  estate  for  which  they  were  given  but  con- 

Vol.  XLIX.— 40 
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taining  no  avennent  of  failure  of  title,  ia  bad.  In  the  abaenoe  of  anj 
ETermcnt  to  the  contrarj,  the  title  will  be  presumed  to  be  good. 

mahoney  d  ux,  v.  EobbioBf  146 

9.  TUU. — Prcmittory  Note. — ^In  a  suit  upon  a  promissory  note  given  for  the 

purchase-money  of  land,  an  answer  setting  up  a  failure  of  title,  with- 
out showing  breach  of  covenant  or  fraud,  is  bad  on  demurrer.  16. 

10.  Filing  Copy, — In  pleading  failure  of  title  in  an  action  on  a  promissory  note 
given  for  real  estate,  where  no  fraud  is  pleaded,  a  copy  of  the  deed 
must  be  filed  with  the  answer.  lb, 

11.  Eihibiin, — Where  the  averments  of  a  pleading  are  contradicted  by  an 
exhibit  referred  to  in  such  pleading,  tne  exhibit  will  control. 

DaUyel  al  v.  The  City  of  Columbus,  169 

12.  Contrad, — Common  Carrier. — ^In  a  complaint  against  a  railroad  company 
for  a  breach  of  a  contract  to  furnish,  at  a  certain  time  and  place,  the 
necessary  cars,  and  to  transport  a  certain  number  of  ho^  it  is  not 
necessary  to  allege  that  the  defendant,  at  the  time  complained  of,  had 
the  ability  to  transport  or  to  furnish  the  means  to  transport  said  hogs. 

The  P.,  CdSL  L.  jB.  W,  Co.  v.  Hays  eiaL,207 

18.  Demurrer  to  CoTnplavnidoesnoi  go  to  Damages, — Damapes. — In  an  action  for 
the  breach  of  a  contract  by  defendant,  whereby,  it  is  allied,  plaintiff 
suffered  damages  in  the  loss  of  advantage  he  otherwise  would  have  real- 
ized from  other  contracts  made  bpr  him,  a  demurrer  to  the  complain t, 
wherein  the  contract  between  plaintiff  and  defendant  and  the  breach 
thereof  by  defendant  are  averred,  does  not  raise  the  question  of  the  liabiiitr 
of  defendant  for  consequential  damages,  by  reason  of  the  loss  of  sucn 
advantage  suffered  by  plaintiff'.  The  contract  with  defendant  and  its 
breach  by  him  being  alleged,  the  amount  of  damages  is  not  to  be  decided 
by  demurrer.  The  Western  Un.  TeL  Co.  v.  Hopkins^  223 

14.  Copv  of  Written  TnstrumenL — Demurrer. — Statute  of  Frauds. — ^Under  the 
code,  in  an  action  upon  a  contract  which  is  not  alleged  to  be  in  writing, 
and  the  original  or  a  copy  of  which  is  not  filed  with  the  complaint, 
the  presumption  is,  that  the  contract  is  not  in  writing;  and  if  the  con- 
tract is  sucn  as  is,  by  the  statute,  required  to  be  in  writing,  the  objection 
may  be  taken  by  demurrer.  i&. 

16,  Same. — ConiracL — Action  On. — Telegraph  Despatch. — Evidenee. — In  an 
action  against  a  telegraph  company  for  failure  to  transmit  a  despatch, 
by  reason  of  which  the  plaintiff'  lost  the  advantage  of  certain  contracts 
made  bv  him  with  other  parties,  the  action  is  not  founded  on  such  con- 
tracts, out  on  the  contract  of  the  company  to  send  and  deliver  the 
despatch;  therefore  said  contracts  with  other  parties  may  be  proved, 
under  the  allegations  of  the  complaint,  to  have  been  in  writing.        Jb. 

16.  SuU  on  Appeal  Bond. — A  complaint  against  the  surety  on  a  bond  for  an 

appeal  to  the  Supreme  Court,  which  does  not  show  when  the  judgment 
appealed  from  was  affirmed  by  the  Supreme  Court,  or  when  the  opinion 
and  judgment  of  affirmance  were  filed  in  the  office  of  the  clerk  of  the 
lower  court,  is  bad  on  demurrer.  Bailtback  v.  Greve  et  oL,  271 

17.  Argumentatii)e  General  DeniaL — The  sustaining  of  a  demurrer  to  a  par- 

agraph of  answer  which  is  merely  an  argumentative  denial,  the  gen- 
eral denial  being  also  pleaded,  is  not  an  available  error. 

llolnies  V.  The  Fhamix  MvLLife  Ins.  Co.  et  oL,  256 

18.  Writtm  iTi^ruwinU.— Where  copies  of  records  or  written  instruments 
which  arc  not  the  foundation  of  a  suit  or  defence,  but  which  may  be 
evidence  on  the  trial,  are  set  out  and  filed  with  the  pleading  such 
copies  or  the  originals  cannot  be  examined  for  the  purpose  of  aiding  or 
invalidating  the  pleading.  Armstrong  v.  McLaughlin,  370 

19.  Written  Instrument. — In  an  action  to  set  aside  a  deed  and  have  it  declared 
void,  on  the  ground  of  fraud  or  undue  influence  in  procuring  its  execu- 
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tion,  or  unsoundness  of  mind  of  the  grantor,  the  deed  is  not  the  founda- 
tion of  the  suit,  and  need  not  be  made  a  part  of  the  complaint. 

Jagers  et  al,  v,  Jagen,  428 

20.  CorreClum  of  Writlen  Instrume/U, — ^A  pleading  asking  the  correction  of  a 
written  instrument  must  show  that  there  was  fraud  or  mistake  in  its 
execution.  Oomer  et  uz,  v.  Himes  et  oLf  482 

21.  Same, — ^A  complaint  in  such  case,  for  the  correction  of  a  deed,  which 
simply  alleges  that  one  estate  was  agreed  for  and  another  conveyed,  is 
insufiicient.  16. 

POLICE  OFFICER 

JPowen  of. — iVesumpfion. — When  it  is  shown  that  a  policeman  has  been  duly 
appointed  by  the  proper  authority  of  a  city,  whose  charter  confers  on 
the  common  council  the  power  to  establish,  organize,  and  maintain  a  city 
watch,  and  prescribe  the  duties  thereof  and  to  regulate  the  general 
police  of  the  city,  it  will  be  presumed,  in  the  absence  of  evidence  as  to 
the  power  given  to  such  policeman  by  the  city  ordinances,  that  he 
possesses  the  ordinary  powers  of  peace  officers  at  common  law. 

Dcsring  v.  The  State^  60 

PBACnCE. 

See  Amendment  ;  Bux  of  Exceptions  ;  Continuance  :  Criminal  Law, 
1,7,8;  Demubbeb;  Demttbbeb  to  Evidence;  New  Tbiaij;  Be- 
flevin,  1;  Beview  of  Judgment;  Supbeme  Coubt;  Surety  of 
THE  Peace. 

1.  Motion  to  Strike  OuL — ^It  is  not  error  to  sustain  a  motion  to  strike  out  a  par- 

agraph of  an  answer  that  is  no  more  than  an  argumentative  denial, 
there  remaining  a  paragraph  of  general  denial. 

The  W,  U.  Tel.  Co.  v.  Meek,  63 

2.  Appeal  from  Justio^s  CourL — Pleading  tnApu^ellale  Court — Wfiere  an  action 

commenced  before  a  justice  of  the  peace  is  taken  by  appeal  to  a  higher 
court,  the  defendant  is  not  injures,  nor  will  a  judgment  be  reversed, 
by  reason  of  the  court's  sustaininff  a  demurrer  to  good  paragraphs  of  an 
answer,  if  the  matters  set  up  in  the  answers  are  provable  under  the  gen- 
eral issue.  lAngenfeker  etoLY.  Simon  et  aL,  82 

8.  Mi^oinder. — A  claim  for  the  delivery  of  phonal  property  ought  not  to  be 
joined  with  a  paragraph  for  money  paid,  but  a  judgment  cannot  be 
reversed  for  such  misjoinder.  Keller  etcuLv.  Boatman,  104 

4.  Same. — ^Where  no  demurrer  is  filed  to  such  complaint,  but  issues  are  formed 

on  each  paragraph^  and  trial  had,  each  should  be  governed  by  the  rules 
of  law  peculiar  to  itself ;  and  where  eixor  intervenes  under  eidier  par- 
agraph and  not  under  the  other,  the  judgment,  whenit  is  capable  of  sep- 
aration, should  be  affirmed  in  part  and  reversed  in  part  lb. 

5.  Strilnng  out  Heading. — BiU  of  ExeeptUme. — ^A  pleading  struck  out  by  order 

of  the  court  cannot  be  made  apart  of  the  record,  except  bv  a  bill  of 
exceptions.  The  Cmner  and  Baker  &  M.  Co.  v.  Barnes,  136 

6.  Sjpedal  Finding  Without  BequetL — ^A  special  finding  of  facts  by  the  court 

with  conclusions  of  law  upon  them,  made  without  request  of  either  of 
the  parties,  must  be  regaraed  merely  as  a  general  finding.  lb. 

7.  JudgmaU. — Beli^from. — ^By  section  99  of  the  code  of  practice,  aa  amended 

by  the  act  of  March  4th,  1867,  it  is  made  the  imperative  duty  of  the 
court,  where  application  is  made  within  the  statutory  period,  to  relieve 
a  party  from  a  judgment  taken  against  him  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect. 

Cavanaugh,  Adm'r,  v.  The  T.,  W.  &  W,  R.  W.  Co,,  149 

8.  Same. — An  action  was  dismissed  on  call,  because  of  the  absence  of  the 

plaintifi*  and  his  attorney.    It  was  afterward  shown  that  the  attorney 
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had  been  mirinformed  as  to  the  time  at  which  &«  canae  ^«*  *«*^ 
^  ^therefore  absent,  and  that  the  failure  of  t'i«J?i«"'»*[»°^**J^ '^ 
S«I  to  be  present  was  caused  by  a  delay  of  several  hours  of  a  »>1^ 
S^o^  w^ch  he  depended  for  conveyance  to  the  place  where  the 


WftTt  UiU  w!^*i««e  of  excusable  neglect,  and  that  the  plaintifrw^ 
^entitled  S  Ce  the  judgment  of  dismLal  set  aside.  i& 

,.  ^-^"^^^Si^^b^t^^/mSlSTna^?.  C^uK 
court  «"5y,PI^i*^?Stt,at%ie  Stiff  diall  pay  aU  the  costo  in  die 
SiTiX  hf  ^BU*^«atfe'i"bS  the  dlt^dant  for  i^  to 
S^ecTa  chMKe  of  venue,  and  the  costs  of  a  continuance  J^?!  by 
^  J  «  j.^%>r  which  iidinnent  had  been  previously  rendered  m  the 
K^Sr%dSr^ofvarious<lntin«ani»hadby.gr^ 

Sient  of  the  parties,  was  unreasonable.  ,.,-„,   J, 

1ft    «»«_It  would  have  been  reasonable  to  require  the  plaintrfT  to  pay 

^      riT^^Snedby  his  excusable  neglect,  and  to  lender  jud^nent 

K:  ^  W  it  wM  not  competent  for  the  court  to  make  the  actual  m/- 

^^^'such'JLtoT^nlitirn  of  granting  relict    (Dow«kt,  J,  d^ 

"•  ^rei2^u».Sen^"--i^^ 

??3rtotei^evedtomajudgment  taken  by  default  the  party  applying 

*!r^;^rf  murt  Aow  that  he  has  a  meritorious  defence  or  cause  of 


on  Doth  sides. 


— .    o  fl„oi,  ft^nliration  may  be  by  motion  or  complaint,  and  may  be 

^  S^naffiSSSd^^ons,oioral  testimonyfand  if  pade  d,«- 

SftheCm;  nonoticels  required;  if  after  the  term,  notice  should 

£Vv^.    Ai  answer  is  not  necessary  m  such  case.  lb. 

-«    n  n^/}.-«/i— Acomoladnt  to  set  aside  *  judgment  rendered  by 

18.  ^r-u^hf'^uX?  fraud,  where  the  only  fraud  aUeged  h,  thrt 

1 A   «i-A  party  against  whom  a  judgment  by  default  has  be^  rendered 

S.^  ^  «"der  the  last  clause  of  section  99  of  the  code.      lb. 

,r    o    .     p^uMMgVeofoet— A  failure  to  appear  to  an  action  on  an  account, 

16.  ^-?;^^^^oei  by  a  belief  t£at  the  action  was  based  on  a 

:^«v^y  ttJdrfSt  to  theplaintif^to  whichheh.dnodef«.«, 

^  KoMlitute  excusable  negfect,  for  which  a  default  can  be  ^ 

''■  «h?5fis^.rni;:^S"r^1f^th7^^^'*.rS 

be  regarded  as  a  g^^^J^fj^  ps^MuL  L<itl^<h.^oL,m 

17  r«wre  <fa  2Jbw.— That  the  court  did  not  find  its  conclusions  of  law  upon 
ih?  focto  found,  is  no  reason  for  awarding  a  «»,« <fc  «o«o.  B,. 

18  Suoreme  CovrU-^edal  JFWtnjy.-Where  a  speoal  findiag  of  facts  and 
SSdo^f  laTumade  by  the  court,  the  party  excepting  to  the  ««- 

dS^  law  need  not  move  for  judgment  on  flie  special  finding,  m 
oX  to  preeent  the  qu«tion«  arising  thereon  to  ^'^^^^^^ 

19.  0mm  Triti  m  Om^taiM  Oontainimgboth  Gooi  and  Bad  -R^WJ^i" 
mere  a  cause  has  W  tried  on  issues  joined  upon  a  compUint  con- 
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Gaining  two  or  more  pora^phs,  some  defectiTe  and  others  good,  a 
demurrer  to  the  former  having  been  overraled,  and  the  record  not  show- 
ing that  the  cause  was  tried  and  the  judgment  rendered  exclusively 
upon  the  good  paragraphs,  the  judCTient  will  be  reversed  for  error  in 
overruling  Uie  demurrers  to  the  detective  pariuraphs. 

Scha/er  etoLy.The  Staie,  ex  rd,  Cbx,  460 

20.  Sinking  OuL — Striking  out  a  part  of  a  pleading  is  not  error,  if  the  part 
which  is  left  is  sufficient  to  present  the  cause  of  action  or  defence. 

Humphreys  ▼.  SkneaM  ti  oL,  491 

PBINCrPAL  AND  AGENT. 

See  Evidence,  7. 

1.  Auihoriiy  cf  Agent — Evidence, — ^Before  one  can  be  affected  by  the  acts  and 
declarations  of  another  as  his  agent,  the  agency  must  be  proved ;  and 
where  the  question  is  as  to  the  extent  of  the  agent's  powers,  it  must  first 
be  shown  that  they  extended  to  the  acts  or  declarations  in  question. 

Coon  V.  Ourleyf  199 

%  Agent  for  SaU  of  Beal  Estate. — Right  to  CommMon. — ^Where  the  owner  of 
real  estate  agreed  with  a  real  estate  broker  that  he  would  pay  him  a 
certain  amount  if  he  would  find  a  purchaser  within  a  reasonable  time, 
who  would  pay  a  certain  price  for  his  real  estate,  if  within  such 
time  the  broker  procured  such  purchaser,  he  was  entitled  to  recover 
his  commission,  though  the  owner  of  the  real  estate  sold  the  same  before 
the  broker  found  the  purchaser.  Laney.  Albrighl,  275 

PRINCIPAL  AND  SURETY. 
See  Executor  aitd  ADMunsTRAioB,  4,  5 ;  Promissoby  Note,  6. 

1.  BaymetU  by  Surety. — ^When  a  surety  pays  a  debt,  he  must  be  l^ally  bound 

for  it,  to  enable  him  to  recover  the  amount  paid  of  the  principal,  and 
the  principal  must  also,  at  the  same  time,  he  under  a  legal  obligation 
to  pay  the  debt.  HoUinsbee  v.  BUchey,  261 

2.  Same, — Surety  on  BjtpUvin  Bond.-—  Voluntary  Payment  by  Surety.— In  an  action 

of  replevin,  where  a  bond  is  filed  and  possession  of  the  property  obtain- 
ed, and  afterward  the  suit  is  dismissed  by  agreement  oi  the  parties, 
the  plaintiff  agreeing  to  pay  the  defendant  a  certain  sum,  but  where 
no  judgment  is  rendered,  if  the  surety  on  the  replevin  bond  afterward, 
without  the  request  of  the  plaintiff,  pay  the  amount  agreed  to  be  paia 
to  the  defendant,  he  can  not  recover  the  same  of  his  principal,  the 
payment  being  voluntary  on  the  part  of  the  surety.  lb, 

3.  Jhintess  to  Surety, — Duty  of  Surety, -t-Ka  a  rule  of  law,  strict  int^rity  and 

complete  fairness  are  due  from  the  creditors  of  a  debtor  to  one  who  is 
about  to  become  surety  for  such  debtor ;  but  this  rule  will  not  excuse 
the  person  about  to  become  surety  from  reasonable  attention  to  the  cir- 
cumstances under  which  he  is  called  upon  and  reasonable  diligence  to 
inform  himself  as  to  the  prudence  of  the  act  he  is  about  to  do. 

Stedman  et  al.  v.  Boone,  469 

4.  Same. — ^If  a  person  who  is  asked  to  become  surety  for  another  is  put  upon 

his  guard  by  the  circumstances  surrounding  the  party  for  whom  he  is 
ask^  to  become  surety,  and  can  ascertain  irom  the  persons  present  all 
the  facts  necessary  to  shield  himself  from  fraud,  he  should  make  the 
inquiry.  lb, 

^.  Same. — Fraud  "must  not  be  induced  by  the  person  who  complains  of  it, 
nor  must  he  suffer  himself  to  become  an  indolent  victim.  Tb. 

^.  Same. — Right  of  Surety  to  Beaeind  for  Fraud. — If  a  person  is  induced  by 
fraud  to  become  the  surety  of  a  debtor,  and  by  the  act  he  takes  the 
property  of  the  debtor  from  the  reach  of  his  creditors  by  ordinary  pro- 
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oeas  of  law,  lie  must,  upon  diaooyery  of  the  fraud,  at  once  reocindy  if 
hevould  relieve  himflelT.  ift.. 

PROCEEDINGS  SUPPLEMENTAEY  TO  EXECUTION. 

1.  Special  Deposit. — ^A.  delivered  to  B.  a  certain  sum  of  money,  An  an  ezpres 

ap^reement  that  it  was  to  be  plaoed  by  B.  in  the  hands  of  the  clerk  of  the 
circuit  court  as  a  special  deposit  for  the  use  of  C,  and  for  the  sole  pur- 
pose of  redeeming  certain  land  sold  to  C.  under  a  decree  of  foreclosure 
against  B.,  and  that  the  ownership  of  the  money  was  not  to  pass  from  A. 
unless  it  was  used  in  such  redemption,  in  which  case  A.  was  to  have  a 
mortgage  on  the  land.  The  money  was  accordingly  tendered  to  C,  who 
refused  to  accept  it,  and  it  was  then  placed  in  the  hands  of  said  clerk  for 
said  purpose.  In  a  proceeding  supplementary  to  execution  brought  by 
D.^  an  execution  creditor  of  B.,  against  B.  and  said  clerk,  to  subject 
said  money  still  in  the  clerk's  hands  to  D.'s  execution,  it  did  not  appear 
what  right  B.  had  to  redeem,  or  whether  such  right  had  been  judicially 
determined. 
Hdij  that  until  B.'s  right  of  redemption  should  be  determined,  the  money 
could  not  be  taken  from  the  clerk  to  be  applied  upon  D.'s  execution. 

Terry  v.  DeiJtz  e<  oi.,  293 

2.  Same, — ^A.  advanced  a  certain  sum  of  money  to  B.,  to  be  used  for  the 

redemption  of  certain  land  which  had  been  purchased  by  C.  on  execu- 
tion, it  being  expressly  stimulated  between  A.  and  B.  that  the  ownership 
of  the  money  should  remam  in  A.,  unless  it  should  be  received  by  C.  in 
redemption  of  the  land,  there  bein^  some  dispute  as  to  the  right  of  B. 
to  redeem.  The  money  was  placed  in  the  hands  of  the  clerk  of  the  court 
in  which  the  judgment  had  been  rendered  on  which  the  land  was  sold. 
If  the  money  should  be  used  in  redemption  of  the  land,  B.  was  to  repay 
A.,  if  B.  should  sell  the  land ;  if  he  should  not  sell  it,  B.  was  to  give  A. 
a  mortgage  on  the  land  redeemed,  to  secure  the  repavment  of  the  money. 
If  the  money  should  not  be  so  used,  A.  was  to  witndraw  it.  Proceeding 
supplementary  to  execution  by  D.,  a  judgment  creditor  of  B.,  against  £ 
ana  said  clerk,  to  subject  to  D.'s  jud^ent  said  money  in  the  hands  of 
the  clerk,  C.  having  refused  to  receive  it,  and  the  right  to  redeem,  so 
far  as  appeared,  not  having  been  settled. 


jQeU,  that  the  money  remained  the  propertjr  of  A.,  and  could  not  be 
Jected  to  D.'s  judgment.        The  BrookmlU  IWl  Bank  v.  Deiiz  et  al 


sub- 


PROCESS. 
See  Alimony. 

PROMISSORY  NOTE. 
See  Evidence,  2 ;  Payment,  1. 

1.  Signing  Blank. — Notice  of  Non^PaymenL — ^For  the  accommodation  of  A^  B.. 

signed  his  name  with  A.  on  the  face  of  a  promissory  note  payable  in 
bank,  a  blank  being  left  for  the  name  of^  the  payee.  A.  stated  to  B. 
that  he  expected  to  discount  the  note  at  the  bank  where  payable,  and 
that  the  names  of  the  bankers  could  be  inserted  at  the  bank ;  but  no 
restriction  was  imposed  by  B.  as  to  the  person  to  whom  the  note  should 
be  made  pavable.  The  note  was  not  discounted  by  the  bank,  but  was 
negotiated  by  A.  to  C,  and  the  name  of  C.  was  inserted  by  A.  as  the 
payee. 

Held,  that  B.  was  liable  on  the  note  to  C. 

Held,  also,  that  as  B.  was  a  maker,  and  not  an  indorser,  he  was  not  entitled 
to  notice  of  non-payment.  WUaon  v.  Kinaey,  35 

2.  i%adm<7.~-A  complaint  on  a  promissory  note  need  not  aver  that  the  note 

is  due,  if  the  note  is  filed  as  a  part  of  the  complaint,  and  shows  upon  its 
face  that  it  is  due.  Green  etoLy.  Louthain,  13» 
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3.  Some, — ^A  complaiut  on  a  promissory  note  is  fatally  defective,  if  it  fails 

to  aver  that  the  note  sued  on  is  unpaid.  lb, 

4.  Negotiable  Note. — Protest, — It  is  not  necessary  to  protest  for  non-payment  a 

negotiable  note  payable  at  a  bank  in  this  State.  Notice  of  a  demand 
and  of  non-payment  is  all  that  is  required  to  hold  the  indorser.         lb, 

5.  Same. — Defences  to. — ^A  promissory  note  negotiable  by  the  law  merchant, 

if  assi^ed  after  maturity,  is  subject  in  the  hands  of  the  assignee  to' 
all  detences  that  could  be  made  to  an  ordinary  non-negotiable  note.  lb, 

6.  Principal  and  Surety. — Burden  of  Proof. — A  promissory  note  signed  by 

two  persons,  who  are  partners  in  business,  in  form  as  makers,  was 
indorsed  by  a  third  person,  not  a  member  of  said  firm,  at  the  request  of 
one  of  said  makers,  in  the  absence  of  the  other,  with  whom  said  indorser 
had  no  communication  on  the  subject,  it  not  appearing  that  said  absent 
maker  had  any  knowledge  of  said  indorsement,  and  said  indorser 
believing  that  both  of  said  partners  were  makers,  and  intending  himself, 
in  placing  his  name  on  the  oack  of  the  note^  to  become  their  indorser. 

Hdd.  that,  as  oetween  said  absent  maker  and  said  third  person,  the  presump- 
tion from  the  form  of  the  note  was,  that  the  former  was  a  maker  and  tne 
latter  an  indorser,  and  the  burden  of  proof  was  on  the  former  to  show 
that  he  was  a  co-surety  with  the  latter. 

JSelif  also,  that  the  facts  shown  did  not  establish  a  different  relation  between 
the  parties  from  that  to  be  presumed  from  the  form  of  the  note. 

Schulz  V.  Klmk,  212 

7.  Fkading. — ^In  a  com^aint  upon  a  promissory  note  payable  "  at  the  First 

National  Bank  of  iTew  Albany,"  it  is  not  necessary  to  allege  that  New 
Albany  is  in  this  State,  and  mat  the  bank  named  is  located  there. 

Glem  V.  Porter,  500 

8.  Same. — Oomrmreial  JVijper. — Negli^nce  of  Maker. — ^In  an  action  on  a  prom* 

issory  note,  payable  m  a  bank  in  this  State,  brought  by  an  innocent 
indorsee  for  value  before  maturity,  an  answer  by  the  maker  alleging 
that  two  strangers  came  to  the  maker  and  asked  him  to  sign  a  paper 
which  they  said  was  a  '*  letter  of  agency,"  and  he  signea  it,  and  it 
turned  out  to  be  commercial  paper,  where  it  is  not  alleged  that  he 
could  not  read,  shows  negligence  on  the  part  of  the  maker,  and  is  not 
good.  lb, 

9.  Same. — WaaU  of  (hnsideration. — ^Want  of  consideration  is  not  a  good  answer 

to  a  suit  by  an  innocent  indorsee^or  value,before  maturity,  of  commercial 
paper.  lb, 

10.  Same. — Evidenee. — ^Where  a  general  denial  is  answered  to  a  complaint 
on  a  note  alleged  to  have  been  indorsed  in  writing  to  the  plaintiff,  the 
indorsement  must  be  read  in  evidence.  lb, 

11.  Transfer  by  Endorsemaii. — Bequisites  of. — ^In  order  to  transfer  a  prom- 
issory note  so  as  to  enable  the  holder  to  sue  the  maker  thereon  with- 
out making  the  assignor  a  party,  the  transfer  must  be  made  by  endorse- 
ment, so  as  to  vest  tne  legal  title  in  the  endorsee. 

KeBer  v.  WiUiams,  604 

12.  Same.^'Meamng  of^  Endorsement — The  word  "  endorsement "  implies  a 

transfer  by  a  writing  upon  the  instrument  transferred.  lb, 

13.  Same. — Pleading. — In  a  suit  upon  a  promissory  note  by  the  holder,  where 

it  is  alleged  that  the  note  was  assimed  in  writing  by  the  payee,  the 
inference  is  that  the  assignment  was  by  a  separate  instrument,  and  such 
averment  is  not  equivalent  to  an  averment  that  the  payee  endorsed  the 
note  to  the  holder.  Jb, 

14*  Same. — ^Where  an  endorsee  sues  the  maker  of  a  note,  he  need  not  set  out 
a  copy  of  the  endorsement,  but  it  is  necessary  to  show  by  averment  how 
he  acquired  the  note,  whether  by  endorsement  or  otherwise.  !&• 
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EAILROAJD. 

See  Common  Gabbier,  1 ;  NEaLiGENCE ;  Fleadiko,  6,  7 ;  Street  ;  Tax^ 

1,  2. 

1.  Constitutional  Law, — Legislative  Power, — Appropriation  of  Aid,  by  CounHfes 

and  ToumsMpSf  to  Construction  of  Eailroaxls, — ^The  statute  authorizing  aid 
to  the  construction  of  railroads  by  counties  and  townships  taking  stock 
in,  and  making  donations  to,  railroad  companies  (3  Ind.  Stat.  389)  is 
constitutional.  Biddle,  J.,  dissented,  on  the  grounds,  1.  That  the  taking 
effect  of  the  law  is  made  to  depend  on  a  majority  of  the  local  vote  of  a 
county  or  township ;  2.  That  the  act  is  local  and  special ;  3.  That  the 
act  takes  the  private  property  of  the  citizen  against  his  consent,  with- 
out the  consent  of  his  representative,  and  without  compensation ;  4.  That 
the  tax  authorized  by  the  act  is  not  equal  and  uniform ;  5.  That  the 
State  can  not  tax  particular  localities  to  build  a  railroad  owned  as  pri- 
vate property.  Petty  etal.y.  Myers,  IVeas.,  etoL,! 

2.  Appropriation  of  Aid  to  Consbrudion  of  Bailroad, — Petition  for. — Order  ei 

%c^  of  Cokmimonen  for  VoU  m.-Whert  mpen<kd.-Mode  of  N^ 
not  he  Stated. — Construction  of  Bailroad. — Tax. — Upon  the  petition  of 
freeholders  of  a  township  to  the  board  of  county  commissioners,  set- 
ting forth  that  a  certain  railroad  company  was  duly  organized,  that  the 
line  of  the  railroad  of  the  company  ran  through  the  township,  and  the 
construction  of  the  railroad  would  be  of  great  benefit  to  the  township, 
and  praying  an  appropriation  of  a  certain  sum  of  money,  not  exceed- 
ing two  per  cent,  of  the  taxable  property  of  the  township,  to  aid  in  the 
construction  of  the  railroad,  the  said  board  ordered  an  election  for  the 
purpose  of  takinsr  the  votes  of  the  legal  voters  of  the  township  upon  the 
subject  of  appropriating  said  sum  by  said  township  to  aid  in  the  con- 
struction of  said  railroad^  and,  upon  the  election,  so  ordered,  resulting 
in  favor  of  the  appropriation,  the  board,  at  the  session  at  which  it  deter- 
mined the  amount  to  be  charged  for  county  purposes  for  the  year  1873, 
ordered  that  a  tax  be  levied,  of  a  certain  per  cent.,  to  be  collected  on  all 
the  taxable  property  of  the  township,  in  all  resx)ects  as  other  taxes  are 
collected  for  state  and  county  purposes. 

Sdd,  that  the  intention  being  manifest  to  raise  the  money  before  the  sub- 
scription or  donation  should  be  made,  the  action  of  uie  board  was  not 
in  violation  of  sec.  6,  article  10,  of  the  constitution,  prohibiting  subscrip- 
tions unless  the  same  be  paid  for  at  the  time. 

Held,  also,  that  it  sufficiently  appeared  by  the  petition  that  the  aid  was  to  be 
given  for  the  construction  of  the  railroad  in  that  township.  Query, 
whether  money  given  by  a  township  in  aid  of  the  construction  of  a 
railroad  must  oe  expended  upon  that  part  of  the  road  lying  in  that 
tovmship. 

JSdd,  also,  that,  although  the  road  was  already  constructed  through  the 
township  and  the  cars  were  running  thereon,  if  the  road  was  not  thor^ 
oughly  ballasted,  and  it  did  not  appear  that  the  full  amount  of  aid  pro- 
posed was  not  required  to  complete  the  road  through  the  township,  the 
question  was  not  raised  whether  or  not  the  aid  was  authorized  for  the 
•construction  of  the  road  in  the  township. 

Held,  also,  that  the  prayer  of  the  petition  was  in  conformity  with  the  statote 
requiring  the  vote  "to  be  taken  upon  the  subject  of  -  appropriating 
money  by  such  county  or  by  such  township  for  the  purpose  of  aiding  in 
the  construction  of  such  railroad  as  prayed  for  in  said  petition ;"  and 
that  the  mode  of  the  appropriation  of  the  money,  by  sul^cription  or 
by  donation,  need  not  be  specified  in  the  petition  or  the  order  of  the 
board,  or  be  submitted  to  vote. 

Held,  also,  that  the  intention  was  sufficiently  expressed  to  levy  the  tax  for  the 
year  1873.  JJ. 

8.  SaTne.—Payment  of  AjnoujU  of  Tax  to  Comj^ny  After  it  has  been  Enjoined.— 
Where  the  collection  of  a  tax  levied  in  a  township  in  aid  of  the  con- 
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Btraction  of  a  railroad  had  been  enjoined,  some  of  the  persons  taxed  hay- 
ing voluntarily  paid  to  the  railroad  company  the  amount  assessed 
against  them,  and  taken  from  the  company  stipulations  that  they  should 
be  released  from  an  equal  amount  that  might  thereafter  be  levied 
against  them: 
Hdd,  that  a  tax  thereafter  levied  upon  new  proceedings  was  not  thereby 
vitiated  as  against  persons  who  did  not  so  pay  to  the  company ;  and 
that  the  company  had* no  legal  right  to  the  money  thus  paid,  as  the 
Btodc  had  not  Deen  subscribed  for  or  the  donation  made.  lb, 

4.  Injury  to  Child. — Negligence  of  ParerUa, — It  is  negligence  in  a  parent  to 

permit  a  child  between  three  and  four  years  of  age  to  be  n^n 
a  railroad  track  where  trains  are  frequently  passing ;  and  if  the  child 
be  killed  by  a  train  of  cars,  the  parent  cannot  recover  damages  there- 
for, unless  such  killing  be  done  purposely  or  wilfully. 

The  J.,  M,  &  L  R.  B.  Co.  v.  Bowen,  154 

5.  KUling  Animal. — Pleading. — Fence. — ^In  a  complaint,  under  the  statute, 

against  a  railroad  company  for  the  value  of  hogs  killed  by  a  passine 
train,  it  is  not  sufficient  to  allege,  in  regard  to^  the  fence,  "  that  said 
railroad  was  not,  at  the  time  and  place  where  said  aniipals  were  killed, 
fenced  in  by  said  defendant  in  manner  and  form  as  in  the  statute  pro- 
vided." The  P.,  C.  <Si  St.  L.  B.  W.  Co.  v.  KeUer,  211 

BEAL  PBOPEBTY,  ACTION  TO  BECOVEB. 

See  Street. 

BEPOBMATION  OF  INSTBUMENT. 

See  Pleading,  20,  21. 

1.  Bfformatijon  of  Note  After  Judgment. — After  judgment  upon  a  promiasoiy 

note,  it  cannot  be  reformed.  Heavenridge  v.  Mondy  et  al.,  434 

2.  Misiake. — ^To  entitle  a  party  to  the  reformation  of  a  written  instruments 

it  must  be  clearly  and  satisfactorily  shown  that  there  was  a  mistake 
of  fact,  and  not  of  law.  It  must  be  shown  that  words  were  inserted 
which  were  intended  to  be  left  out,  or  that  words  were  omitted  which 
were  intended  to  be  inserted.  Ih, 

3.  Same, — A  mistake  as  to  the  legal  effect  of  words  inserted  desi^edly  in  a 

written  instrument  gives  no  right  to  a  refoimation  of  such  instrument. 

BELATOB. 
See  CouitrrY  Tbeasubsb,  8. 

1.  Amendment — ^A  judgment  in  the  name  of  a  wrong  relator  cannot  be 

affirmed  on  the  ground  that  the  complaint  might liave  been  amended 
by  inserting  the  name  of  a  new  relator. 

Ta^gaH€t<d,y.The^aU,etTd,JaekKnT%42 

2.  Official  Bond, — County  Treasurer. — ^An  action  on  the  official  bond  of  a  countv 

treasurer,  for  a  failure  to  pay  over  as  required  by  law  money  in  his 
hands  as  treasurer  belonging  to  a  township,  should  be  prosecuted  on  the 
relation  of  the  auditor  of  the  county. 

Taggart  etaLv.The  Staie^  ex  rd.  Wathmgton  T%  47 

8.  Ihrties. — ^The  relator,  where  one  is  required,  in  an  action  on  official  bonds, 
must  be  the  proper  one,  and  he  is  the  real  party,  while  the  State  is  a 
nominal  party. 
Neal etoLv.The State,  ezreLThe B^dofOmm'n  of  Brtmm  Co.  et  al,  51 

4.  Same. — Board  of  County  Commiasumen. — Audiicr  of  County. — J^reasurer.-^ 

Official  Bond. — Action  On. — Pleading. — Demurrer. — ^The  auditor,  and  not 
the  board  of  commissioners  of  a  county,  is  the  proper  relator  in  an 
action  on  the  official  bond  of  the  county  treasurer  for  a  failure  to  pay 
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over  funds  belonging  to  the  county  in  his  hands  as  tieasarer  to  bis  rao> 
cessor  and  for  his  conversion  thereof  to  his  own  use,  and  a  complaint 
in  such  action,  on  the  relation  of  both  the  auditor  and  the  boan£  as  it 
does  not  state  a  cause  of  action  in  favor  of  all  the  parties  who  sue,  is  bad 
on  demurrer  for  want  of  sufficient  facts.  ift. 

REPLEVIN. 
See  Pbencifal  and  Subety,  2. 

1.  SpeeUU  Finding, — A  special  finding  in  these  words :    "  We,  the  jury,  find 

that  the  plaintififhaa  aright  to  replevy  the  mill/'  amounts  to  no  mor& 
than  a  conclusion  of  law,  which  the  jury  could  not  decide,  and  will  not 
authorize  a  judgment  for  the  possession  of  the  property. 

KeUer  etoLY.  Boatman,  104 

2.  ChaUd  Mortgage. — Poeaessum  of  Mortgag&i  Property, — Levy  on  Same, — Gm- 

duaiveness  of  Judgment  in  Replevin, — ^Where  mortgagees  of  personal  prop- 
erty instituted  an  action  of  replevin  against  a  sheriff,  wno  had  levied 
on  the  property,  and  the  sheriff  answered  by  a  general  denial,  and  also 
that  he  leViecl  on  the  property  by  virtue  of  certain  executions,  and 
that  it  was  at  the  time  in  the  possession  and  the  property  of  the  exe- 
cution defendants,  and  subject  to  the  levy,  and  the  record  showed  that 
after  a  demurrer  was  sustained  to  a  reply  of  the  mortgagees,  the  cause 
was  ''  submitted  to  the  court  for  trial  as  to  the  value  of  the  property,'^ 
and  the  court  thereupon  found  the  value,  and  that  the  defendant  (the 
sheriff)  was  entitled  to  have  the  same  returned  to  him,  and,  on  failure 
to  return,  that  he  recover  the  value  thereof,  and  assessed  aamages  for 
the  detention  of  the  property,  and  rendered  judgment  on  the  finding  ; 
Mdd,  that  the  case  went  to  the  court  for  a  full  trial  of  the  issues,  notwitn- 
standin^  what  the  clerk  said  as  to  what  was  to  be  tried,  and  that  such 
proceedings  would  conclude  the  mortgagees,  in  a  suit  against  them  on 
the  replevin  bond  by  the  sheriff  and  the  execution  plaintiffs,  as  well  as 
in  a  suit  by  such  mortgagees  against  the  sheriff  and  the  execntion 
plaintiffs,  claiming  the  property  and  the  proceeds  of  it  under  their 
mortgage,  as  to  the  title,  right  of  possession,  ^  and  value  of  the  mort- 
gf^;ea  property,  and  all  remedy  to  enforce  their  rights  under  the  mori- 
-  gage,  as  against  the  sheriff  and  the  execution  plainti£b. 

Landers  etoLv,  Oeorge  el  aL,  30^ 

8,  Action  on  Replevin  Bond, — Where  the  court  in  an  action  of  replevin  finda 
in  favor  oi  the  defendant,  that  he  is  entitled  to  a  return  of  tne  property^ 
and  finds  its  value,  and  renders  judgment  for  the  return  and,  on  failtire 
to  return,  for  the  value  of  the  property,  this  will  give  the  d^endant  a 
right  of  action  on  the  replevin  bond  for  the  amount  of  damage  to 
him,  not  exceeding  the  value  of  the  property  not  returned.  i6. 

4.  Landlord  and  Tenant, — Rent  PayabU  in  Grain, — Where  a  tenant  agreed  to 
give  his  landlord  one-half  of  the  wheat  raised  on  the  leased  premises^  to 
be  delivered  to  the  landlord  in  the  bushel,  on  the  premises,  at  threshing^ 
time,  and  the  tenant  only  set  apart  and  delivered  one-third  of  the  wheat, 
and  retained  the  remainder  under  a  claim  of  ownership,  without  sepa- 
rating the  remainder  of  the  landlord's  share  from  his  own,  replevin 
would  not  lie  for  the  landlord  to  recover  the  remaining  portion  of  his 
half.  Lacy  v.  Weaver,  37S 

BEVIEW  OF  JUDGMENT. 

1,  IfUereet  on  Jvdgment, — ^A  judgment  by  default  rendered  on  a  promissory 
note  bearing  ten  per  cent  interest,  when  by  the  statute  interest  on 
judgments  could  not  exceed  six  per  cent,  provided  that  the  judgment 
should  bear  ten  per  cent,  interest  until  paid. 

Mdd,  that  a  complaint  to  review  such  judgment  would  lie,  because  of  such 
provision  therein.  Daoidaon  v.  Kxnget  oL,  33S 
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2.  Fleadmp, — Sheriff  ^i  iSefttrn. — In  a  proceeding  to  review  a  judgment  on  a 

promissory  note  and  decree  of  foi«closureoI  a  mortgage  eiven  to  secure 
it,  the  sherifif's  return  upon  the  order  of  sale  under  sucSi  decree  is  not 
a  part  of  the  complaint,  though  a  copy  thereof  be  filed  with  it       i&» 

3.  AWrmeifs  Fee, — Pleading, — ^Where  a  complaint  on  a  promissory  note  does 

not  contain  an  averment  of  an  amount  claimed  and  reasonably  due 
as  attorneys'  fees,  but  the  note  filed  with  the  complaint  stipulates  for 
the  payment  of  attorneys'  fees  if  suit  should  be  instituted  thereon, 
and  the  sum  for  which  judgment  is  demanded  is  large  enough  to  cover 
the  judgment  rendered,  the  judgment  taken  by  default  will  not  be 
reviewed,  because  it  allows  an  amount  for  attorneys'  fees.  Ib^ 

4.  Qm^pUdntfor  Beview. — A  complaint  for  a  review  of  a  judgment,  on  account 

of  matter  discovered  since  the  trial,  must  show  that  the  plaintifi*  could 
not,  by  the  use  of  reasonable  diligence,  have  discovered  the  alleged 
new  matter  before  the  former  trial.         Comer  etux,Y,  Himes  ei  oL,  482 

BOBBEBY. 
See  Cbjmisajj  Law,  11. 

SALE. 

1.  Executory  Ocmbuel. — ^A  contract  for  the  sale  of  a  certain  number  of  good,. 

corn-fed  hogs,  to  average  a  certain  weight  gross,  to  be  weighed  at  one 
place  and  delivered  at  another,  at  or  within  a  certain  time  in  the  future^ 
and  to  be  then  paid  for  at  a  certain  price  per  hundred  pounds,  the  hoffs 
being  a  lot  at  the  time  of  the  contract  being  fed  by  the  seller,  and  indud- 
ing  some  to  be  thereafter  received  of  another  person,  where  the  hoff» 
were  never  weighed  or  delivered  to  the  buyer,  aid  not  pass  the  title  m 
the  hogs  to  the  purchaser.  Jjester  v.  Ecuty  588^ 

2.  Same, — In  an  executory  agreement  for  a  sale,  the  goods  remain  the  prop- 

erty of  the  seller  till  the  contract  is  executed.  A, 

8.  Same, — In  the  case  of  an  executorv  agreement,  the  buyer  does  not  become 
the  owner  of  the  goods,  cannot  claim  them  specifically,  and  they  are  not 
at  his  risk,  and  his  remedy  on  the  contract,  if  there  be  a  breach  of  it, 
is  confined  to  an  action  for  damages.  Jft. 

4.  Executed  Contract — In  a  bargain  and  sale,  the  thing  which  is  the  subject 
of  the  contract  becomes  the  property  of  the  buyer  the  moment  the  con* 
tract  is  concluded,  without  regard  to  the  fact  whether  the  goods  are 
delivered  to  the  buyer  or  remain  in  possession  of  the  seller.  26. 

6.  Same, — In  the  case  of  a  sale,  the  buyer  can  claim  the  goods  specifically, 
and  they  are  at  his  risk.  Ja» 

6.  Same. — Whether  a  contract  is  a  barjg^ain  and  sale  or  an  executory  agree- 

ment for  a  sale,  depends  upon  the  intention  of  the  parties,  to  be  gath- 
ered from  all  the  terms  and  stipulations  of  the  contract,  and  is  generally 
a  question  of  fact.  Ib» 

7.  Same, — A  sale  of  personal  property  may  be  complete,  so  as  to  pass  the  title, 

without  a  delivery.  i6* 

SET-OFF. 
See  HusBAKD  and  Wipe,  1. 

1.  Judgment  A^axngt  Judfmenti — ^A  judgment  in  one  court  may  be  set  off 

against  a  judgment  in  another  court.       Heavenridge  v.  Mondy  et  oL,  434 

2.  Same, — Against  a  judgment  obtained  by  the  trustee  of  an  express  trust 

mav  be  set  off  a  judgment  against  the  person  for  whom  tne  trust  is 
belli.  IK 

SPEaAL  FINDING. 
See  PBAcncE,  6, 16. 
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STATUTE  OF  FRAUDS. 

See  Pleaddto,  14, 15. 

1.  Parol  AgreeTnent  to  Change  Morlga^-^A  parol  agreement  between  a  mort- 

gagor and  mortgagee  and  a  third  person  that  an  indemnifying  mort- 
gage of  real  estate  held  by  the  mortgagee  should  be  changea  by  insert- 
ing therein  a  provision  that  such  third  person  should  also  be  indemnified, 
as  surety  for  the  mortgagor^  was  equivalent  to  an  aCTeement  to  execute 
a  new  mortgage,  and  was  within  the  statute  of  frauds,  and  could  not  be 
enforced  by  such  third  person.  Innn,  AdmW,  eloLv,  Hubbard,  350 

2.  Sam€.--'Part  Performance, — Fraud. — ^The  fact  that  such  third  person,  in 

consideration  of  the  promise  to  so  change  the  mortgage,  signed  a  bond 
as  surety  for  the  mortgagor,  was  not  such  a  part  performance  of  the 
agreement,  nor  was  the  refusal  on  the  part  of  the  mortgagor  to  change 
the  mortgage  such  a  fraud,  as  to  take  the  case  out  of  the  statute  of 
frauds.  lb, 

STREET. 

See  Town,  4,  5. 

BaUroad.— 'Action  to  Mecover  Beal  Property. — An  action  for  the  recovery 
of  the  possession  of  real  estate  may  be  maintained  against  a  railroad 
company  occupying  such  real  estate,  being  a  street  in  a  city,  by  virtae 
of  a  grant  from  the  city  council. 

Sharpe  et  oL  y.  The  SL  L.  dt  S.  W.  R.  W.  Oo^  296 

SUPERIOR  COURT. 

See  JUBIBDICTION,  1. 
\ 
Amffnment  cf  Terror, — ^The  Supreme  Court  cannot,  on  an  a^>eal  from  a 

superior  court,  review  any  question  which  has  not  been  raised  by  the 

assignment  of  errors  in  the  general  term  of  the  lower  court  on  the  rnl- 

ings  at  the  special  term.  BnuM  etoLy,  HatriMn^  97 


SUPREME  COURT. 

See  New  Tbiax,  4 ;  Practice,  3,  4, 18 ;  Sufebiob  Coxtrt. 

^RuMcript  mua  be  Filed  uMin  Three  Tears,    See  Lonq  v.  Ekeby,  200. 

1.  Evidence. — ^Where  a  judgment  is  reversed  upon  the  evidence,  the  Supreme 

Court  must  have  a  clear  legal  conviction  that  the  action  of  the  court 
below  was  erroneous.  Lewis  etaLv.  Ingle  etaL,^ 

2.  Presumption. — Evidence. — ^Where  material  evidence  has  been  improperly 

admitted,  it  will  be  presumed  that  it  influenced  the  finding,  unless  the 
contrary  clearly  appear.  Baker  v.  Ikssauer,  28 

3.  Assignment  of  Error. — Where  the  only  error  assigned  is  the  overruling^  of 

a  motion  for  a  new  trial,  an  alleged  error  in  ruling  upon  a  motion 
to  suppress  a  deposition,  not  made  a  ground  of  the  motion  for  a  new 
trial,  is  not  presented.  McMvUen  et  oL  ▼.  Clark,  Tl 

4.  Errors  not  Painted  Ovi. — It  is  not  the  duty  of  the  Supreme  Court  to 

examine  a  record  in  search  of  errors  that  are  not  pointed  out 

Brurmer  et  al.  v.  Bretman,  98 

5.  Notice  of  Appeal  to  Co-Parties. — ^Persons  who  have  been  made  parties 

defendants  m  a  complaint,  to  answer  as  to  their  interest  in  the  subject- 
matter  of  the  action,  who  nave  not  appeared  in  the  lower  court,  and 
against  whom  no  judgment  has  been  rendered,  and  who  therefore  can- 
not be  affected  by  the  judgment  of  the  Supreme  Court  in  such  actioa, 
should  not  be  served  with  notice  of  ap|>eal,  under  section  551  of  the  code ; 
and  if  they  be  made  parties  and  notified,  their  names  will  be  struck 
from  the  assignment  of  errors,  and  the  costs  occasioned  by  their  beiqc 
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made  parties  in  tbe  Supreme  Comrty  and  hy  iheir  "being  notified,  will  be 
against  the  appellants.  Keller  etoLY.  Boatmair^  101 

6«  Demurrer. — ^The  Supreme  Court  will  not  reverse  a  judgment  for  sustaining 
a  demurrer  to  a  good  paragrsmh  of  a  complaint  wnen  all  the  evidence 
admissible  thereunder  might  nave  been  introduced  under  a  remaining 
paragraph  of  the  complaint. 

The  Orover  &  Baker  S.  M.  Co.  v.  Barnes,  13& 

7.  Same. — Exceptiofn. — ^Where  the  record  does  not  show  an  exception  to  the 

overruling  of  a  demurrer,  no  question  on  such  ruling  can  be  presented 
to  the  Supreme  Court.  15. 

8.  Dama^.^Nomi'Md. — A  judgment  will  not  be  reversed  for  failure  to  assess 

nommal  damages.  Mahoney  et  ux.  v.  Bobbins,  14& 

9.  Form  of  Decree. — Waiver. — An  objection  to  the  form  of  a  decree  cannot 

be  made  for  the  first  time  in  the  Supreme  Court.  lb, 

10.  Bule  of  Decision. — ^Where,  after  allowing  for  all  presumptions  in  favor  of 
a  verdict  and  of  the  rulings  of  the  court  below,  it  clearly  appears  that 
the  verdict  is  not  supported  bv  the  evidence,  the  judgment  will  be 
reversed.  The  J.,  M.  &1.K.B,  Co.  v.  Bowen,  164 

11«  Cert^ieaie  of  Clerk  to  Transcript. — ^The  certificate  of  the  clerk  to  a  tran- 
script, on  a{>peal  to  the  Supreme  Court^  which  only  certifies  that  the  tran- 
script contains  a  true  ana  correct  copy  of  the  judgment  and  decree,  is 
insufficient.  JUeid  etaLv.  Houston,  181 

12.  AUeraiion  of  Transcript. — Where,  on  appeal  to  the  Supreme  Court,  altera- 

tions have  been  made  in  a  bill  of  exceptions  and  me  transcript  of  the 
record  by  counsel  for  the  app^ant  before  they  were  sisned,  without 
any  wrongful  purpose,  the  apijeal  will  not,  because  of  sucn  alterations, 
be  dismissed,  but  the  parties  will  be  left  to  the  usual  methods  of  correct- 
ing t|ie  record.  Montgomery  et  al.  v.  GorreU  et  al.,  230 

13.  Instrument  Lost  or  Taken  from  Files. — ^Where  a  written  instrument  which 
should  constitute^  part  of  the  record  cannot  be  found,  so  as  to  be  copied  into 
a  transcript  for  appeal  to  the  Supreme  Court,  a  supposed  duplicate 
thereof  should  not  be  substituted  without  the  consent  of  the  appellee  or 
his  attorney,  but  proper  proceedings  should  be  instituted  to  compel  the 
production  of  the  original,  or  to  prove  its  contents  and  thus  make  it  a 
part  of  the  record.  i&. 

14  Assignment  of  Error. — ^An  assignment  of  error  in  rendering  judgment  for 
a  defendant,  and  against  the  plaintifi*,  presents  no  question  to  the 
Supreme  Court.  Molmes  v.  The  Phoenix  MuL  Life  Lis.  Co.  et  al.,  356 

15.  Weight  of  Evidence  and  Credibility  of  Witness  for  (he  Jury. — ^A  court  or 
jury  trying  a  cause  hear  the  testimony  of  witnesses  from  the  living 
voice,  with  whatever  peculiar  accent,  emphasis,  or  intonation  it  may 
have,  and  see  the  witness,  his  countenance,  looks,  expression  of  facek 
manner,  readiness  or  reluctance,  and  the  many  nameless  indices  oi 
truth  or  falsehood,  which  it  is  impossible  to  put  into  words ;  and  when 
the  verdict  of  a  jury  has  received  the  approval  of  the  court  below,  ana 
the  sole  question  is  the  weight  of  evidence,  though  the  testimony  may 
be  contradictory,  and  not  completely  satisfactory,  the  Supreme  Court 
will  not  disturb  the  verdict  Okc  v.  The  ^ate,  568 

SUBETY  OF  THE  PEACE. 

See  MAiiicious  Prosecution,  5. 

1.  Praetiee. — Judgment — ^In  a  proceeding  for  surety  of  the  peace^  the  parties 
agreed,  in  the  circuit  court,  that  the  cause  should  be  dismissed,  at  the 
costs  ot  the  defendant,  without  any  trial  of  the  issue  or  finding  or  verdict 
thereon. 

Mdd,  that  the  court  could  not  order  the  defendant  to  stand  committed  until 
the  costs  ahonld  be  paid  or  replevied. 

The  State,  ex  rtl  SehmaUs,  v.  JSt^e^  205 
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2,  IHligence  of  Person  InttUiding  Prosecution  tepon  Iftfofmafioiu — Where  a  pro»- 
ecution  tor  euxety  of  the  peace  is  commcnoed  upon  infonnationy  the  per- 
son instituting  it  eliould  uae  such  diligence  as  a  reasonably  pradent 
man  would  use  under  the  circumstances  to  ascertain  the  tmtn  of  his 
suspicions,  but  he  is  not  required  to  go  to  the  person  from  whom  he 
apprehends  violence  and  inquire  what  are  his  intentions. 

•    Fisher  ▼.  MamUion,  341 

SUBPBISE. 

JEvidence, — ^A  party  cannot  claim  that  he  has  been  surprised  by  evidence 
that  has  Deen  legally  and  properly  given  under  the  issues  formed  in 
a  cause.  He  must  be  held  to  know  what  evidence  may  be  given  under 
the  issues  formed,  and  must  be  prepared  to  meet  it. 

Ohamberlain  etalT.  Beid,  333 

TAX. 

See  County  Tbeasubeb^  1, 4 ;  Executob  and  Administratob,  2 ;  Gris- 
DiAN  AND  Ward,  1 ;  Jueisdiction,  1,  2 ;  Bailboad,  1,  2, 3 ;  Town,  2. 

1.  TaxoUion  qfltailroad  Property, — Apjpeal  from  AssesamenL — The  act  in  refer- 

ence to  the  valuation  and  taxation  of  railroad  property  within  this 
State  (3  Ind.  Stat  418)  does  not  provide  for  any  action  by  the  dis- 
trict board  of  equalization  upon  the  assessment  made  by  the  apprais- 
ers ;  and  the  only  appeal  authorized  is  an  appeal  from  the  action  of  the 
appraisers  to  .the  state  board  of  equalization. 

The  J.,M.&L  B,  R  Co.  v.  McQueen, 64 

2.  Same, — Stay  of  Proceeding, — Such  appeal  does  not  vacate  the  valuation 

and  assessment  made  oy  the  county  assessors,  or  suspend  proceedii^s 
thereon.  ik 

8.  Same. — State  Board  of  Egtudiaation  qf  1869  Blegal, — ^The  state  board  of 
equalization  for  the  year  1869  was  illegal  in  its  organization ;  and  had 
it  been  legallv  organized,  it  had  no  power  to  act  uter  the  time  during 
which  it  might  legally  remain  in  session.  J^. 

4.  Purchaser  of  Land  Belonging  to  Congressumai  Toumship  Fand. — ^Prior  to  the 


assessed  upon  said  land  before  it  had  been  conveyed  to  him. 

WiUey  v.  Ebons,  IVeas^  272 

TELEGBAPH. 
See  EviDENGi:,  8 ;  FL£ADiNa,  15. 

1.  Pleading, — OoniracL — ^In  a  suit  under  the  statute,  against  a  telegraph  com- 

pany, for  damages  arising  from  a  failure  to  transmit  a  message  correctly, 
if  the  complaint  shows  that  the jplaintiff  engaged  the  defendant,  and  the 
defendant  undertook  to  transmit  the  messa^  the  mutual  obligation  of 
the  parties  is  sufficient  to  maintain  the  action,  though  it  be  not  alleged 
that  anything  was  paid  for  the  transmission  of  the  message. 

The  W.  U.  Td.  CS.  v.  Meek,  53 

2.  Begulations. — Statutory  OhUgations. — ^A  telegraph  company  cannot,  bv  its 

own  regulations^  in  reference  to  repeating  messages  etc.,  absolve  itself 
from  responsibility,  under  the  terms  of  the  statute,  for  special  damages 
for  negligence.    1  G.  &  H.  611,  sec.  2.  lb, 

3.  Negligence. — ^Kor  can  such  company  be  exculpated  from  damages  by  show- 

ing that  its  line  of  telegraph  was  in  good  order,  that  approved  instru- 
ments were  used,  and  that  faithful  and  competent  servants  were 
employed,  if  the  particular  act  complained  of  shows  negligence  in  tho 
performance  of  duty.  Jkm 
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4.  Same, — What  will  Conetitute  NegUgeTice, — ^Wheie  the  terms  of  a  message 
sent  by  tele^aph  are  seriouely  changed,  and  the  name  of  the  sender 
entirely  disfigured,  either  by  the  transmissioa  or  copying,  it  will  import 
negligence  on  its  face.  J&. 

TENDER. 

1.  CbndiUcnal  Tender. — ^A  tender  of  payment  made  by  the  maker  of  a  prom* 

issory  note^  on  condition  that  the  holder  will  dismiss  an  action  against 
the  maker  in  no  way  connected  with  the  note,  is  bad.  . 

Boae  et  oL  v.  DuTiam  etal.^  269 

2.  Cf  Part. — A  tender  of  payment  of  less  than  the  amonnt  dae  is  bad.     lb* 

TOWN. 

1.  Trustees,  how  Elected. — ^A  tmstee  must  be  elected  for  each  district  of  an 

incorporated  town,  but  each  must  be  elected  by  the  voters  of  the  whole 
town,  at  one  poll  or  place  of  voting,  and  the  preceding  board  of  trus- 
tees, or  a  majority  of  them,  must  act  sa  the  inspectors  at  the  election, 
and  the  certificates  of  election  must  be  signed  by  the  trustees  present 
at  the  election  who  have  acted  as  inspectors. 

MiUiJan  ei  oLy.  The  Town  of  Bloomington,  62 

2.  Scone. — Tax. — ^A  tax  levied  by  the  trustees  of  a  town,  to  be  valid,  must  be 

levied  by  a  legally  constituted  board  of  trustees,  upon  property  liable 
to  be  taxed,  and  those  acting  as  trustees  must  each  resioe  in  his  proper 
district,  and  be  l^aUy  qualified ;  and  the  necessary  forms  in  assessing 
the  property,  levying  the  tax,  and  placing  it  on  the  duplicate,  must 
be  complied  with.  lb. 

8.  Same.— Defects  Cured.— The  act  approved  March  9th,  1875  (Acts  1875,  Reg. 
Ses.,  p.  153),  cured  the  irregularities  in  the  election  of  trustees  and  in 
the  levy  of  the  taxes  comjuained  of  in  this  case.  lb* 

A,  Power  of  Trustees. — Sidewalk. — Grade. — ^The  board  of  trustees  of  a  town 
are  authorized  to  establish  the  grades  of  streets,  and  to  require  the 
owners  of  lots,  in  constructing  sidewalks  to  make  them  conform  theseto, 
without  any  petition  on  the  part  of  property  holders. 

Burr  Y.  The  Tiywn  <^  Newcastle,  Z22 

6.  Certainty  of  Ordinance. — ^An  ordinance  establishing  the  grades  of  certain 
streets  in  a  town  is  not  void  for  uncertainty,  if  the  grades  so  established 
can  be  ascertained  without  difi&culty.  i&. 

TOWNSHIP  TRUSTEE. 
See  Office  and  Officer,  1,  2,  3. 

TRUST  AND  TRUSTEE. 
See  Ebtopfeii,  1 ;  Sei-Off,  2. 

TURNPIKE. 
See  JuixjMENT,  1. 

1.  ToUs, — Contract. — A  complaint  to  recover  tolls  for  passing  over  a  turnpike 

alleged  a  contract  between  the  defendant  and  one  W.,  uie  secretary  and 
treasurer  of  the  plaintiff,  by  which  the  defendant  agieed  to  pay  the  tolls 
monthlv. 
Heldy  that  the  complaint  was  insufiScient.  It  should  have  averred  a  contract 
with  the  company,  or  shown  that  W.  was  authorized  by  the  board  of 
directors  to  make  such  contract,  or  that  some  consideration  passed  from 
W.  to  support  the  promise  made  to  him. 

The  N.  A.,  L.  &  C.  Ptamk  Boad  Co.  v.  Lewis,  161 

2.  Same. — Im^ied  Promise. — ^An  action  on  an  implied  promise  will  lie  to 

recover  legal  tolls  for  the  use  of  a  turnpike.    The  company  is  not 
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Testricted  to  a  Btiit  for  the  penalty  provided  by  statate  for  paasing  a 
toll-gate  without  paying  toll.  3. 

3.  FaUtire  to  List  Lands, — Ii^undion. — ^An  injnnction  will  lie  to  prevent 
^e  collection  of  an  aasessment  against  the  land  of  the  plaintiff,  to  aid 
in  the  construction  of  a  turnpike,  under  the  act  of  1867,  if  the 
assessors  have  failed  to  list  any  lands  within  the  limits  prescribed  by 
^e  statute,  although  the  lands  not  listed  will  not  be  benefited  siA 
nothing  can  be  ass^Kd  against  them. 

The  Muneiey  etc,  Ob.  y.  Keedmg  et  aLj  184 

USE  AND  OCCUPATION. 

!•  Landlord  and  TerumL — Action  for  Urn  and  OceupaHon, — ^A  snit  for  use 
and  occupation  of  real  estate  can  only  be  sustained  where  the  relation 
of  landlord  and  tenant  exists  ezpressly  or  by  implication. 

Nonet  v.  Alexaander^  516 

2.  Same* — Iglvidence  showing  that  real  estate  was  taken  possession  of  under 
a  claim  of  purchase  at  a  constable's  sale,  and  by  force,  will  not  support 
an  action  for  use  and  occupation.  Sk 

VENDOR  AND  PUKCHASER. 

See  Pleading,  8,  9,  10. 

J^Msession. — ^Where  a  deed  of  conveyance  of  real  estate  haa  l>een  made 
and  accepted,  and  possession  taken  under  it,  want  of  title  will  not  ena- 
ble the  purdiaser  to  resist  payment  of  uie  purchase-money,  or  to 
recover  more  than  nominal  damages  on  his  covenants,  while  he  retains 
the  deed  and  possession,  and  has  been  subjected  to  no  expense  w 
inconvenience  on  account  of  defect  of  title. 

MahoMy  et  uz,y,  SoMnt,  145 

VENIBE  DE  NOVO. 

See  Pbactice,  17. 

VOLUNTARY  ASSOCIATION. 

See  CoBPOBATioiir. 

WAIVER. 
See  Ahekdment,  1. 

WATER  POWER. 
See  Laitdlobd  akd  TeSASt. 

WATER  WORKS. 

I  See  Cmr,  1,  2. 

WIDOW. 
See  DecedekiS'  Estatis,  1,  3;  Husband  and  Wira)(  2, 4;  Wn^  1. 

WILL. 

1.  Wm—Widow.'-Ekelum  ^.— Under  the  statute  of  this  State  (1 G.  &  H. 
299,  sec.  41),  if  a  provision  made  by  will  for  the  widow  of  the  testator 
is  declared  to  be  in  lieu  6f  her  right  in  her  husband's  lands,  she  mpeP 
elect  whether  she  will  take  under  the  will.  If  the  will  makes  provisiotK 
for  her  in  lands  or  money,  or  anything  else,  and  it  is  not  exprnsed  to  be 
in  lieu  of  her  right  in  the  lands  of  her  husoand,  and  it  does  not  clearly 
appear  by  the  will  to  have  been  the  intention  of  the  testator  that  she 
should  have  both,  she  must  in  such  case  elect  whether  she  will  take 
nnder  the  wilL  Young  eloLY,  PichoM  daLf23 
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2.  Dexm  wSaiitfixaionof  Olfligation  to  Conwy, ^--X  father,  owning  certain  real 
estate  with  a  site  tor  a  water  mill  thereon*  formed  a  contract  of  part- 
nership with  his  son  A^  by  which  a  mill  wss  to  he  erected  and  A. 
was  to  become  the  owner  of  one-half  of  the  mill  and  mill-site^  and  the 
contract  was  executed  in  all  respects,  except  that  the  father  died  with* 
ont  conveying  one-half  of  the  mill-site  to  A.,  but  left  a  will,  by 
which  he  gave  one-half  of  the  mill  and  mill-site  to  A.  and  the  tract 
of  real  estate  on  which  the  mill-site  was  located  to  his  widow  for  life, 
and  after  her  death  to  his  son  B.,  excepting  in  .each  of  tiie  latter  devises 
one-half  of  the  mill-site  before  devised  to  A. 

JBefd  that  the  testator  intended  the  devise  to  his  son  A.  as  a  satisfaction  of 
nis  obligation  to  convev  to  him  one-half  of  the  mill-site ;  and  he 
could  not  claim  the  whole,  one-half  by  contract  and  the  other  half  bv 
devise.  Green  v.  Gfreen,  417 

WITNESS. 

See  Evidence^  9. 

<M8.— JTumftsr  of  IFtftiessn.— The  Supreme  Court  will  not  presume,  from 
the  mere  fact  that  seven  witnesses  were  subpoenaed  to  prove  a !  per- 
son's habit  of  intoxication,  material  to  the  issue,  that  the  ^ocess  oithe 
oourt  was  abused.  Fromer  y.  The  SUUe,  680 

WORD. 
'<  IWniony."    See  ImnsuonoiiB  to*Jubt,  4 
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